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" GOVERNMENT OF MADRAS.

REVENUE DEPARTMENT.

‘Reap—the following letter from A, THOMPSON, Esq., District Judge, North

Malabar, to the Secretary to Goyernment, Revenue Department, ‘dated
Tellicherry, 14th January 1899, No. 46 :—

I have the honour to submit the report called for in your Proceedings, dated 17th

December 1898. "

9. Legislation 18 certainly necessary in order to do away _with the decisions of
the High Court that the tenant is entitled, not to the valye of his improvements but
only to the cost of making them, but the “ Statement of Objects and Reasons ”” shows
that nothing need be now said on this point. ,

3. Section 3.—The so-called explanation to the definition of tenant is really a
gubstantial change in the Jaw. If a mortgagee under clause (d) of section 58 of the
Transfer of Property Act be excluded from the definition of tenant, questions will
be raised as to the now undisputed right of kanomdars. The explanation should be

omitted.

4. The definition of ¢ landlord ” is quite insufficient. Many, if not most, suits
for eviction or redemption are brought, not by the landlord but by the person to
whom the landlord has granted a new demise. The tenant in such suits does not hold
under the plaintiff so that it might be a question whether section 6 applied and the
object of the Bill might be defeated. .

In any case the word * immediately ”” should be omitted so as to provide for the
case of sub-tenants.

5. The explanation to the definition of *improvement ” should also be omitted ;
1 have never heard of a case to which the explanation would be applicable, and it
will be only a cause of unnecessary disputes.

6. The listof improvements contained in clause (2) might be omitted,the excellent
definition contained in clause (1) making it quite superfluous. :

7. Section (6) clause (2) is a very excellent change in the law of Civil Procedura.
At present, if a landlord does not wish to pay the compensation fixed by the decree,,
he leaves the decree hanging unexecuted over the head of the tenant for the next 12
years, and the tenant is powerless although he may be anxious to quit the land on
receiving his compensation. In order to give full effect to this change in the law,

it will be necessary to add after the word tenant * as if the sum ordered to be paid to

the tenant as compehsation had been decreed against the landlord in a suit for
money.”

8. Claus‘e’ 3 should be omitted ; it can only cause disputes and afford a lbophole
for the landlord to evade section 16,

9. Clause (4).—The District Munsif, Taliparamba, suggests the insertion of the
words ¢ to the person by whom d¥rears are due ” after the words “ ordered to be paid”
g0 as to meet the case of the value of the improvements being due to a sub-tenant.

10. Clause (6) should be omitted as utterly useless. I have never heard of a

"case in which recourse has been made to assessors under the present Act.

11. Clauses (c) and (2) of section 8 should certainly be omitted as being quite
inconsistent with the object of the Bill, which is to secure to the tenant the value of
his improvements and not their mere cost. Moreover, these clauses will impose upon
the courts the work of calculating the compensation twice over; firstly, under section
8 and secondly, under section 10 in order to see if the sum ascertained under section 8
exceeds the sum ascertained under section 10. The clauses are an illogical combination




2

of two inconsistent ideas ,_compensation according to market value is intelligible and

B0 is compensation according to co
the market value and one-fourth of the cost seems to b

» v
12. Section 9.—Why should the tenant_ receive only three-fourths of the market

13. Clause 2 of this section is superfluous as, if the trees are immat is wi
considered in estimating their market value, ! o,
. 14. The proviso to section 10 should be omitted as it will only cauge unnecessary
disputes. Th_e tenant is hardly ever overburdened with capital alzl it may be safely
assumed that in 999 cases out of 1,000 he wil] carry out his improvements in the least
expensive way and it is hardly necessary to legislate for the odd 1000th case.

15. Section 12.—Why should the court have to carry back its en uiry for te
years ? The market price at the time of valuation is sufﬁxt‘:znt. o =

These schedules will merely re-introduce in a greatly aggravated form the evil
which Madras Aect I of 1887 was passed to remedy. That Act was, passed in order to
abolish the tables of rates by which the courts then calculated improvements. It is
manifest that such tables can, at the utmost, be correct only for'the time at which
they were prepared. ‘

17. Section 14 will be of hardly any practical value owing to the difficulty of
obtaining an alteration of the rates once fixed by the legislature.

18. Section 15 should be omitted. The Malabar tenant.is not destitute of sense,
he plants trees in order to get as much profit as he can out of them during the term of
his tenancy and he is much more likely to know how many trees his land will sustain

" with advantage than is the legislature. 1If a case of overplanting were to oceur, i

would carry its own remedy with it, as the overplanting, if real, would result in a
diminution of the yield of the trees and this would be taken into account under section 8.

—_—
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GOVERNMENT OF MADRAS.

REVENUE DEPARTMENT.

Reap—the following letter from G. W. DANCE, Esq,, Collector of Malabar, to the
Secretary to Government, Revenue Department, dated Calicut, 25th January
1899, Ref. on C. No. 1653-B. and G. of 1898 :— '

With reference to G.0., Mis. No. 5021, dated 17th ultimo, calling for remarks
on the Bill “to secure to ténants in

i 1. Bao Bahadur P. L Chinnaswami Pillsi, Landholder, Malabar distriect compensation for im-

| %?:322: 'ﬁ’onh:f.nmw Council, Pulghat, and slember, 1.5 vements,”” I have the honour to submit,

y !‘ 2. 1,. Vibert, Esq-,_I-O‘.S.. gpgﬁakmgt&ntsf‘ollwo‘r; > herewith, the opinions received from the

1 3. ALREy. O Gomlun B et oo P officers and non-official gentlemen named

f\ L 4. Mknlgy K. Govinda Menon Avargal, Tahsildar .of in the margin.

‘ ; 5. M.R. Rm;i Chandu Nambiar Avargal, Tshsildar of . 2. I have no remarks to offer. The
18 5 6. u‘.’{i‘h‘{‘;“é‘. Ananta Patter Avargal, Tahsildar of Pal. Subject is not ome on which I am com-
bl S ¥ Ko Nilired Sabdedys,  DOIOHE to offer an opinion.

) ( 8. Mﬁﬂy. g.l_A.tKrishns Menon Avargasl, First-grade 8.0F respeetfully submit that the

. 9. u.u.x;f"rﬁ‘e'fi‘lr}‘ppmad Raja. _ time allowed 1s too short to admit of the
§ l L " Bill being carefully eriticised.
ny _

| &

o 2 ENCLOSURES.
' . -
R | (1) ! :

f i . From Rao Bahadur P. I. CHINNASWAMI PILLAT, Landholder, Chairman of the Palghat

. Municipality and Member of the Malabar District Board, Palghat, to the Collector of
1 ' Malabar, dated 5th Janoary 1899.

I have the honour to acknowledge the receipt of your Ref. No. 1653-B. and G., dated the
96th ultimo, forwarding a copy of a draft Bill to secure to tenants in the Malabar district
compensation for improvements, and in reply to submit the following remarks.

I have not had time to consider fully the details of the Bill, but I beg to express m

opinion that the present Malabar Compensation for Tenants’ Improvements Act Iof 1887 18

uite vague and defective, and requires to be replaced by fresh legislation. It is not necessary

or me to notice the alterations, particalarly as the Honourable Member in charge of the Bill—
one of the greatest authorities on matters connected with Malabar—has fully and clearly
treated the subject in his Statement of Objects and Reasons, and has dealt in an exhaustive
manner with the principles to be followed in framing the new compensation Act. I think that
the additions and modifications made in the proposed Act will prove beneficial both to land-
E lords and tenants, and that the Bill may be passed into law.

“ | —
g

: (2)
A _ VIBERT, Esq., 1.C.S., Acting Special Assistant Collector, Malabar, to the Collector
_ From b » e falabar, dated Camp, Calicut, 10th January 1699.
¥ With reference to your Endorsement, Ref. No. 1653—B. and G., dated 26th December
. 1898, on Tenants’ Improvements Bill, I have the honour to state that the only remarks I have

‘ to offer are as follows :— | |
. 1 doubt whether the provision of section 5 is not in conflict with the provisions of the
Transor of Property Act but this is & point for officers versed in civil law to examine,

e s T r Foud i =
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T note that though the word kanom occars in section 6 (3) it is not defined and it is not

clear whether the phrase  kanom or lease” means that the terms are to be considered as

interchangesable, which is hardly the case. The kanomdar is both landlord and tenant—a fact
which might be noted as an explanation perhaps.

As the court has power under section 15 to grant the full rate for trees in excess of the
scalo—a fact which is implied but not expressed—it does not seem necessary to add the extra
classification of tracts favourable to cocoanuts. The limit number of trees that should be

lanted will always be a matter of evidence when it is over 60, because it will have to be proved
that the land is specially favourable. There are tracts specially favourable to areca—lowlying
parambas where they will grow hardly four feet apart. The scale allows them at eight feet
apart and in every case of overplanting it will naturally be put in evidence that the land could
bear the extra crop—so that if it is clear that the court has discretion to exceed the scale no
additional classifications for favourable areas are called for.

@)

Norz by M.R.Ry. C. GOPALAN NAIR, 8pecial Deputy Collector, Wal avanad, dated Vellurzhi,
6th January 1899.

Section 8, Clanse 1.—The object of the Bill is to secure to tenants the full market value of
their improvements ; and it is therefore desirable that the word ¢ tenant »” should inclade all
such persons as may be entitled by law or custom to claim compensation for any improvements
made by them. The word is defined to mean ““ a person who holds land under another person
and is, or bat for a special contract or custom would be, liable to pay rent for that land to that

orson.” This definition restricts the class of persons to whom this enactment is applicable,
to.those who hold lands with the consent of another person. It excludes persons who oecupy
lands, without consent being applied for and obtained. I would instance the large number of
cowle-holders who never obtained the janmi’s consent before cultivating lands. The cowle-
holder acquires an absolute right if he holds the land for the statutory period, but if the pro-

riotor establishes his title within that period and obtains a decree to eject the cowledar, the
atter is entitled to the value of improvements but not being a tenant, the question arises as to
how the value should be assessed since the Bill refers only to improvements by tenant.””
Similarly, squatters entering upon waste lands in Mulabar without obtaining the proprietor’s
titlo as also purchasers of the squatter’s improvements, are entitled to the valne of improve-
ments. 'They are practically trespassers, but so long as they are linble to be ejected at the

instance of another person having superior title, it seems to me that it should be distinectly

expressed that they fall within the definition of ¢ tenants,” and that the value of improvements
will be fixed in accordance with the provisions of the Bill. I note that section 17 provides
that  nothing in this Act shall take away the right of any person who may be entitled by law
or custom to claim compensation for any improvements other than those dealt with under the

rovisions of this Act.”” The right of trespassers to compensation for their improvements
probably fall within the purview of this section ; but it seems to me that, since the Act is
expressly framed for the purpose of secaring the full market value of improvements, it will be
better to include in the definition of the word “ tenant ” all classes of persons who are entitled
to the value of improvements. This may be done by defining * tenant >’ as including a person
who is liable to be ejected at the instance of another person having superior title and adding an
explanation that a person who without title joccupies land and is liable to be ejected at the
instance of another person having superior title is a tenant within the meaning of this section.

9. Section 3, Clause 1, Bxplanation.—A mortgagee under clause (c),(d) and (e) of section 58 of
the Transfer of Property Act, 1882, is not a ‘ tenant > within the provision of this Act.” The
object of this exclusion is not stated. These mortgagees were not excluded from the operation
of Act I of 1887, and it appears to me that, though mortgagees under claunse (c) and clause (e)
may be excluded, mortgagees under claose (d) shounld not be so excluded. Clause (¢) of section
58 deals with & conditional mortgagee, clause (d) with a usufructuary mortgagee, and clause
(e) with an English mortgagee.

3, With reference to “ mortgage by conditional gale,”” 1 find that it is the same as
« Peruvartham ” in Malabar (Commentaries on the Transfer of Property Act by Mr, Justice
Sheppard, page 185) and « Peravartham ” is defined to be ¢ a deed nuder which the janmi has
received the full value of the property mortgaged and is not entitled to any, the smallest share
of the pattam or even the smallest token of_acknqwledgment of proprietorship.” (Malabar
Manual, volame 1I, page COXXVII). The janmi is entitled to the market value of the land
at the time of redemption, so that there is no objection to excluding mortgage under clause (c)
from the operation of this Act.

4. But with reference to asufructuary mortgagees, I consider that they should not be
excluded. Otti and kanom are usufructuary mortgages (Commentaries on the Transfer of
Property Act, page 190). It is inequitable that the very large class of kanom tenants in this

. :

.

i L Lot




3

district should not have the protection which it is intended should be conferred upon the Malabar
tenants by this Act. They have not been excluded from the benetit of Act I of 1837, and I do
not see good grounds for their exclusion from the operation of the propused enactment.
Section 17 is no adequate protection. The object of the proposed measure is to ensure that
the full value of improvements is secured to the person who makes those improvements, and it
is but reasonable to suppose that the kanomdars and mortgagees in possession should find a
place among the “ tenants  who are to be beunefited by this measure.

5. With regard to English mortgage, I think this may be excluded since it does not
prevail in this district.

6. T therefore suggest that clause (d) may be omitted from the explanation.

7. Section 4, Clause 1.—* The protection and maintenance of such trees and plants, the
same having grown spontaneously or having been planted by the landlord or any previous
tonant.” The last portion “ or having been planted by the landlord or any previous tenant ’
did not find a place in Act I of 1887, and for reasons which I shall state below I consider the
amendment unuecessary.

The principle on which the Bill has been drafted is that an evicted tenant is entitled to
¢he full market value of improvements effected by him. Clause (i) contemplates three classes
of improvements. Protection or maintenance of trees and plants—

(1) grown spontaneously.
(2) planted by the landlord.

(3) planted by any previous tenant. There is nothing to be said about the class of
improvements specified as No. (1), but I take objection to Nos. (2) and (3).

No. {2) Protection or maintenance of trees planted by the landlord.— A, a landlord,plants
a cocoanut tree and after it has come into bearing demises the property with the tree to B. The
rent payable is the share due to the landlord after incurring expenses incidental to protecting
the tree. 'I'he protection of the tree is a duty imposed upon the teuant and is necessary for
the safety of his own investment. If he neglects to protect the tree, it results in deterioration
and consequent loss to himself. If the tree decays in consequence of the neglect of the tenant
to protect the tree, the Courts will hold the tenant lisble to pay damages, and 1 do not thick
that the landlord should be asked to pay to the tenant for performng a duty which is cast
upon him by his acceptance of the demise and which he is bound to perform in his own
interests.

No. (3) Protection of trees and plants planted by any previous tenant,—This again has to

be divided into two classes—one is a case where a laudlord after recovering the land from one -
i tenant (4) demises it to another (B), and the other is a case where a tenant assigns his demise
(I, to another tenant. In the former case the landlord, when recovering possession, pays the
value of the improvements made by 4 and demises the land to B, and if the landlord is again
to pay to B for the protection and maintenance of trees for which be paid to 4, be will have
been paying twice for the same set of trees thongh for different periods. The trees, though
not planted by the landlord, became the property of the landlord on his recovering possessions
of the land from 4, and as stated in the above paragraph it is the duty of the tenant—in the
interests of the landlord as also in his own interests—to protect and maintain what has been
demised to him. The protection and maintenance of trees belonging to the landlord cannot
therefore be considered a separate charge, since in the absence of such protection and main-
tenance the tenant would not be able to enjoy the produce of the trees or secure the interest
on the money advanced by him. The property mortgaged is the security for the money

advanced, and that for keeping the property in good order in bis own interests the tenant LT

; should be paid is hardly fair to the landlord. In the other case referred to, where a tenant

\ assigns his right to avother tenant the tenancy so far as the landlord is concerned is what was

. created by the original tenant, and provisions for the protection and maintenance of trees

i planted during the tenancy have already been made in clause (k). I think therefore that the

A amendment is nnnecessary.

{
i
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{ | \ 8. Section 6, Olause 1. - The portion referring to the redemption of the land comprised in
W the demise to the tenant is new. This amendment certainly refers to a kanom tenant and
supports my argument in favour of including a usufructuary mortgagee in the definition of a
il . % tenant (vide paragraph 1 above). In clause (i) the expression * for the redemption of the
$ 5 land comprised in the demise to the tenant”’ might be made clearer. In a case where a .
! landlord waiving bis right over two out of ten items of Jands demised to a tenant sues for the %
} recovery of the remaining eight 1tems, the question arises Yvhether the Court should compel
i such landlord to pay the value of improvements on all the 1t.ems.or only on the eight that he 1
{ ‘ - seeks to recover. ‘I'be value of all the improvements is ordinarily payable to the tenant, and
I

the expression “ Due to the tenant for improvements under this Act” might be interpreted
to mean that the landlord is liable to pay for the value of all the improvements irrespective of
the fuct that the landlord has given up his right over two ot the items.
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9. Clanse 3.—* When under an express agreement in writing, &c.”” With reference to
this class, I have only to observe that a landlord is ndt likely at the time of the grant or
renewal of a demise to enter into an “ express agreement *’ so that the clause will practically
be a dead letter.

10. 8Section 8.—I have had hardly time to earefully study the varions aspects of the
question involved in this section, but [ am afraid that the object with which this amendment
was proposed has not been sufficiently met. In the Statement of Objects and Reasons it has
been observed that the *“ provisions of Act I of 1887 leave too much to the discretion of the
Courts and the assessors appointed under the Act, while the absence of clear, uniform and
definite principles to guide them in awarding compensation is a serious defect.” So far as the
question of as<essors is concerned, 1 have not heard that any Court appointed assessors for the
purpose of fixing the value of improvements. The next question is whether the discretion of
the Courts has been in any degree restricted by the present Act. Reading illustration (1)
I find that the age of the tree, the probable future fruitful life and the future average annual
yield are questions that have still to be left to the discretion of the Court with the result that
no two Courts in the district are likely to agree in determining these points. I may add that
the same Court cannot be expected to arrive at the same result in consequence of the different
modes of classification adopted by different individuals deputed for that purpose by the Court.

11. Section 9.—I would omit “ planted by the landlord or a previous tenant” with
reference to my remarks in paragraph 7 above.

12. Section 12.—In practice this can be worked ouly with the greatest.difficulty. It casts
upon the Courts an unnecessary amount of labour and holds out inducements to commit perjury
in fixing the value “ during the last ten yea'rs.” I would therefore snggest the omission of
this particular portion and leave it to the diséretion of the Court to assess the market value
with reference to schedule II of the Act.

4)

From M.R.Ry. K. GOVINDA MENON, Tahsildar, Kéttayam, to the Collector of Malabar,
dated Tellicherry, 14th Janunary 1899, No. 31-D—R.-99.

With reference to your Memorandum, Ref. 'on Cur, No. 1653—B. and G. of 1898 of the
26th December last, asking for my opinion and remarks on the “ Bill to secure to Tenants in
Malabar Compensation for Improv.ments,” I beg to state as follows.

2. The general provisions of the Bill go, no doubt, to materially improve the present hard
condition of the tenants in general. Such an improvement in the case of the Mappilla tenants of
Ernad and Walavanad taluks is particularly desirable in the way of removing at least one of
the two causes (agrarian discontent) of the Mappilla outbreaks, though the other more powerful
cause (fanaticism) must yet remain unaffected —the only remedy for their religious wild notions
being consistent with their general education in which respect that comuunity as is well known—
is now most backward indeed.

3. The proposed commutation rates of paddy and cocoanut, areca-nut and jack trees are
fair and reasonable. The compensation rates also appear to be so and, as compared with the
present state of things, are very favourable to the tenants and unfavourable to the janmis; yet
I doubt whether the rates are so unfavourable to the latter’s interests that one has any good
reason to complain. A janmi choosing to recover his property on ejecting the tenant secures
and can enjoy (vide the illustration under section 8) on the money given away as compensation,
more than 7 per cent. interest in the shape of the net value of the annual produce. Thisisa
good investment of money on landed property. The wealthy janmis,can very well afford to do
so and might not complain. But to such of them as are not in a position to afford to invest
the money at so low a rate, it might be, [ fear, difficult to recover their properties and the
tenants coacerned might also be tempted to take advantage of, and add to, their difficalties by
wilfully withholding payment of the rent or by comwmitting some acts to the prejudice of the
]'&nmisb’ title and their future interests. It seems t> me that some provisions reguire to be
made on the point dviiui‘n,r: th.e circumstances under which a janmi might reasonably eject
the tenant and the latter is denied wholly or partially the benefits of the Bill.

4. The proposed costs of the original cultivation and the subsequent maintenance of some
of the improvements dealt with in the Bill ﬂ.l?o, in my humb}e opinion, require modification or
elimination. A charge of Rs. 2-10-0 for cultivating and bringing up a Jack tree is obviously
excessive. This tree is seldom looked after, after xt'hai grown up suﬁ_wlcml_y _high to be free
from being injured by cattle, and afterwards practlcall{v, no expenditure is incurred for its
maintenance. It seems to me that the above cha;ge nught. there.fore be reduced to As. 8 or
Re. 1 the ntmost, and no cost requires to be px"onde«l for its maintenance while in bearing.
As regards the cocoanut trees, the;e are purtlg-t_llur]y looked after (watered, manured and
fonced) only so long as they remain in the 1_\111.” stage, and afterwards they are, as a rale,
manured only once a year. The costs of bringing up a cocoanut tree and maintaining it
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afterwards might also be reduced in the formal case to Re. 1 where the grotind is low and the
goil light and Rs. 1-8-0 where the ground is high and the soil heavy, and, in the latter, to 6 pies

in both the cases.

5. Having had no persona\ experience of any a}gricultuml operations or of the manage-
ment of tarwad affairs and so being uot in & position to verify the provisions of the Bill by
my own experience, I have had to make enquiries on doubtful points. Hence the delay i1}

submitting this report which I hope to be kindly excused.

(5)

From M.R.Ry. A. CHANDU NAMBIAR, Tabsildar of Walavanad, to the Collector o,
Malabar, dated Camp, Anamangad, 10th January 1849, Dis. No. 23-Rev. of 1898.

With reference to your Memorandum, dated 26th December 1898, No. 1653—B.and G,

directing to submit opinion and remarks on the Bill to secure to tenants in the Malabar distriet

compensation for improvements, 1 beg to submit the following :—

1. Section 3 (1) Tenant.—A mortgagee with a term of 12 or more years may make im-
royements for which he is entitled to compensation under the existing law. By the explana=
tion given to seotion 3 (1) in the Bill in question, he is deprived of that right. Instead of
therefore excluding him from the definition it would be well to include him also.

9. Section 4 (1) Impmve/n»-uf.——'l‘he explanation given here does not appear to be neces-
gary. 1n the explanation the term holding occurs which is not defined. As generally under=
stood the term holding includes all items of lands included in one docament executed by a
landlord to his tenant. Say in a document there ure ten items. The work executed in respect
of one of them may add to the value of the holding by Rs. 100 a year, but may diminish the
value of another part by Rs. 75 a year. Would this be an improvement? The term holding
requires definition.

8. Section 4 (2) (d).—This should include conversion of one or two crop-land into three
crop-hmd » glso. As it is, three crop-land is ‘not included in the definition. Conversion of
dry or garden parambas into pallial or one crop-land is an improvement under the existing law.
Is not such conversion an improvement ander the proposed law 2 The definitions given in sec-
tion 4 do not seem to be clear so as to include the same also. 1sa flower garden intended to
be excluded from the definition of improvement? 1f not, I think, it is necessary to define the
term ¢ improvement » g0 as to include the ssme also.

4. Bection 6 (1).—Under & salo certificate granted ander the Revenue Recovery Act »
archaser can be put in possession of the land by a civil court. Under the proposed law it
would appear that the purchaser has to pay for improvements inasmuch as the civil court i8
bound to enquire into and determine the amount of compensation to be paid to the tenant
before ejectment. Is it intended to be so done and, if so, who is to pay such compensation?

5. Section 6 (3).—This clause—a powerfual instrument for landlord—in effect deprives his
tenant of the value of his improvements. Ever since Act I of 1887 was introduced, some
landlords—especially in North Malabar—used to make in renewal leases an agreement to the
effect that the compensation is settled (when as a matter it is not really settled) or that so much
money i8 paid in cash to the tenant in consideration of improvement to be made by him (tenant)
(when as & matter of fact not a single cash is paid). Then there might be a question as to why
the tenant yields to such a false agreement. The answer is simple. It is simply because he
has no fixity of tenure. '_I‘he agreement is ovidently for the purpose of depriving the tenant
of his improvements and is made simply because the law provides therefor. The tenant cannot
but yield to the terms dictated by his landlord so long as the latter (landlord) can eject bhim
(tenant) of his holding even by payment of heavy com ensation if necessary. Before the intro-
duction of Act I of 1387, it was the practice both in North and South Malabar to grant one
demise in respect of all wet and dry lands toa tenant, that is to say, it was the practice to
include all Jands,—web and dry—in one and the same document executed by a landlord to
his tenant. Subsequent to the Apt sep:'u-ate demises are granted exhibiting all wet lands for
which no compensation can be claimed in one document, and dry and garden lands alone in
which improvements are likely to be effected by tenant in another document. North Malabar
tenants de end more oD garden produce which is jnot the case 1n _South Malabar, where wet
lands yielding two or three crops a year are extensive. A t_ena.nif in South Malabar possessed
of wet lauds only which yield immense produce, if e]ect_,ed, is e_antlt}ed to get no compensation
therefor. He cannot {herefore lose ¢uch lands .wluch it is his desire to retain at any
cost. This—his woakness—is 100 well known by his landlord who can, if separate demises as
aforesaid are granted, sue the tenant a8 it suits his purpose. 1t therefore after the expiry of
the lease the tenant does not yield to the terms dictated by the landlord in respect of settlement
regarding compensation for improvements effected by the tenant, then the landlord can sue
under the demise grauted for wet lands and evict the tenant who, if dispossessed of wet lands,
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would 'not- be able. to support his large family. He must then necedsarily ‘yield to the land-
lords’ wishes. Separate demises are therefore granted to drive the tenant to the necessity of
yielding to his landlord. In respect of dry lands landlord does not want to evict his tenant
simply because he has to be compensated for the improvements effected by him (tenant).

6. Section 6 (4).—Giving power to the tenant to execute a decree or order against his
landlord appears to be hard. It may be given under exceptional circumstances. 1f the amount
of compensation awarded is large, the landlord would not care to pay the same and eject the
tenant. By giving th_e power to the tenant he may be able to proceed against the landlord’s
other property. It would certainly be imposing a penalty on the landlord merely because he
let his land to the tenant. It is more so when the landlord happens to be an innocent Janmi.
The case may, however, be different when the landlord’s case is otherwise. I would therefore
like to ha- a proviso added to'it as follows : “ The latter can only aPply for execution if it is
proved to the court that the suit was not due to any fault on his part.”

7. Section 6 (5).—Who is to prove the substantial injury referred to in this section ? The
gection must be modified so as to enable the tenant to remove the improvements for which no
compensation is awarded unless the landlord satisfies the court that such removal would cause
injury to the holding.

8. Section 6 (6).—The object with which the law is enacted can be gained only by an
impartial valuation of compensation. Such valuation will never be made by irresponsible
Commissioners now existing in courts. If paid Commissioners or assessors are appointed, they
are likely to realize the importance of their position and do justice to their work. In making
rules it is therefore a puint for consideration whether or not paid servants ought to be

appointed.

9. Section 9 (1).—Are flower plants (not in pots) such plants as are mentioned in this
gection? If so, how is the compensation therefor to be ecalculated ? They cannot be sold by
public anction inasmuch as some of them cannot be cut and carried away.

10. Section 12.—The presumed price of cocoanuts, &c., is given in schedule I and it is laid
down in this section that the court should ascertain the average price and determine the money
alue, &o. I think it would be well to frame the section in such a way as to make the court
presume that the price of cocoanuts, &c., is that shown in schedule II, unless the party disputing
the same proves to the contrary.

11. In conclusior [ respectfully beg leave to state that any stringent provision in the Act
would not deter Malabar Janmis from ousting their tenants unless aud until some law which
provides for fixity of tenure is enacted.

(6)

From M.R.Ry. S. ANANTA PATTAR, Tahsildar, Palghat, to the Collector of Malabar, dated
7th January 1899, Ref. on C. No. 2510—C. and D. of 1898.

Adverting to your Memorandum, dated 26th December 1898, Ref. on C. No. 1653—B. and
G., 1 beg to submit the following remarks regarding the provisions of the Malabar Compensation
for Tenants Improvement Bill :—

1. The first change which the Bill proposes to introduce is the right of the temant to
execute the decree in a redemption suit against the janmi—vide section 6, clause 2. I think
this right, though a novel one, is very necessary for many janmis when they find that they have
to pay heavy compensation decline to execute the desreeand thus place the tenants without any
remedy. This defect will now be removed.

2. The provision contained in clause 5 is also a wholesome one.

3. The classification of improvements (vide sections 8, 9 and 10) are, no doubt, essential,
but the rules laid down for capitalizing the value of improvements are too much in favour of
the tenants, and if they are adopted finully, I do not think that any janmi in Palghat would dare
atteropt to evict & tenant from his holding. In this taluk the chief dispute between the janmi
and the tenant in a redemption suit is as regards the vettu chamayam (improvement for con-
verting dry into wet), and if it is to be capitalized according to the provisions of this Bill the
;anmi will be swamped. The same remarks apply to the improvements proposed to be given
}or fruit trees in the coast taluks. I think if the Bill is passed the necessity for Tenancy Bill
for the district will be considerably lessened as janmis will not seek to redeem their lands on

payment of such heavy compensation.

4, The figures in the several schedules appear to have been worked out as correctly as
s of the case would admit. The effect of clause 16 under which a tenant can
claim compensation coutrary to the provisions of this Bill in spite of any contract to the con«
trary will be very disastrous to many janmis in this taluk. I have known several instances in
which contracts have been entered into by janmis and tenants limiting the vettu chamayam to
Rs. 8 for land sowing one para of seed. The contemplated provision to enable tenants to
claim compensation according to the new Bill will render such contracts null and void and this
will be very disastrous to the janmis as observed before.

the circumstance
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Rexasks by Dewan Buhadur E. K KRISHNAN, Retired Sub-Judge, dated Tellickierry, Tth
January 1899.

Section 6 (4).—This is in accordance with the Malabar usage. I think it may be made
clearer by the provision that the right of the landlord to set off against the value of improve-
ments any rent due to him must prevail against any alienation made by the tenant, as was
decided in Eressa v. Shamu Pattar (I.L.RB. 21, Mad., 138, dated 19th August 1897).

Section 8.—The mode of calculating the value of improvements herein laid down with the
tables appended has simplicity to recommend it, but I think that, in very many cases, it will
work a great hardship on the landlord —nay it will tend to improve off his janmam right
altogether. 1 think that in no case shonld the compensation fora cocoanut tree plant-d by
the tenant exceed Rs. 10. That hould be the ‘maximum limit, whereas Rs. 21-8-11 is pud
down as such in the schedule. What is proposed to be given as compensation is almost equal
to full proprietary value of trees. The hard-and-fast rule laid down appears to me to ignore
the janmi’s share in the trees grown on his goil. A deduction should be made in his favonr
in consideration of his ownership in the goil. This right to a deduction was distinetly
recognised in soveral talnks as shown in schedules of value of improvements appended to
Mr. C. Ramachandra Aiyar’s Mannal of Malabar of Law. 1 think the better plan would be to
ascertain the net annual value of the produce of the trees planted by the tenant and allow a
compensation five to ten years’ purchase of that value according to circumstances. 1 am of
opinion that it will be iniquitous to give to the tenant more than ten years’ value. I have no
objection to the present value system being adpted proviled the maximum be limited to
Rs. 10. Supposing a janmi lets out an acre of pure tarishn laud of first-class soil and the
tenant plants it up with 60 cocoanut trees, let alone the other trees mentioned as capable of
simultaneous cultivation in section 15 and these 61 cocoanut trees on attaining full-bearing
age produce each 100 nuts a year and their ectimated futove fruitful life is 50 years, the
janmi_on eviction of the tenant have to pay according to schedule 1V, table IT, sixty times
Rs. 21-8=11, viz., Rs. 1,293-7-0. 1 doubt if a paramba of that area, however well improved,
will feteh Rs. 1,203-7-0 as janmam price. The unfortunate jonmi cannot even elect to
abandon the land to his tenant for compensation due to him, because under section 6 (2) the
decree for ejectwent conditional on payment to the temant of the compensation determined
ander the Act, may be execnted at the instance of the tenant and the janmi’s other lands may
be sold up to satisfy the tenant’s clnim for compensaticn in respect of the ove acre land here
suffered. In my opinion, the Bill as it now stands, if passed, will be disastrous to janmam
interest in Malabar.

(8)

Notgs on the Bill to amend the Malabar Compensation for Tenants’ Improvements Act by
P. A. hRISHNA MENON, First-grade Pleader.

Section 8.—The definition of tenant does not take in all classes of persons who are entitled
to get compensation for improvements. '

A cowlidar who enters upon land independent of the janmi and makes improvements but
pays no rent to the landlord is entitled to get eompensation for improvements and does get
compensation now when evicted by the rightful owner.

Trespasser.—Fven a trespasser is allowed compensation for improvements according to th

oustom of the country. (8ce Wigram’s Manual, page 137, paragra g;o 1) ng o
* For instance, a person believing himself to be the owner of a land enters upon it and

effects improvements. The real owner establishes his right in a court of law and turns him

out. Courts do allow him compensation for the improvements made by him. The ot ettt

ought to be so defined as to include such persons or an explanation added to include such
TSOnS. ,

Ezplanation to section 3.—It seems to me that this explanation will create serious diffi-
oulties and hardships which the framers of the Bill have never thought of.

A Kanom tenant who does not pay rent or purapad comes in under this explanation and -
such a tenant will not get compensation for improvements. Ottidar, Veppudar and Palisa
Matal:ku mortgagee do not ordinarily pay rent. They are all asufructuary mortgagees nnder tle
Transfer of Property Act. Such mortgagees are ordmarily allowed compensation for improve-
ments in courts. In fact their right is superior to that of a Kanom tenant. If the explanation
is allowed to stand, they will be deprived of the right which they now possess.

Transfor of Property Act is an Indian Act applicable to the whole of British India; any
reference to it in a purely local Act is unnecessary ; Malabar tenures by specific names may be
mentioned. It is the indiscriminate application” of the term *“ Mortgage” as defined in the
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Transfer of Property Act to Malabar Kanom that resulted in the re-introduction of melcharth
into the district because melcharth was considered g second mortgage which is lawfal under
Act IV of 1882, ' ;

Tenant should include sub-tenant also. Otherwise in & redumption suit a sub-tenant of
the demisee who does not hold directly under the plaintiff and pay rent to him may not be
able to claim compensation for improvements.

Rent.—'This word should be made to include purapad or michavoram payable by a Kanom
tenant,

Section 4, clause (i)—“ Huving been planted by the landlord.” —This phrase may work
some hardship on the landlords.” Trees _belonging to the landlord are generally put in

of them. In such cases the tenant is not entitled to claim anything for protecting such trees.

Section 6, clause 4 —1I+t is nothing but fair to the landlord that he!should have the right to
set off all arrears of rent due by the tenant against the amount of ‘compensation for improve-
ments. But it is very hard to extend this privilege to the improvements made by the sub-

tenanis,

is no privity of contract between A and C. C is not to pay any rent to A. A and B collude
together to defeat C who owus large improvements. B, who is liable to pay rent to A, does
not pay. A sunes B and C for redemption and for arrears of rent ; C’s improvements are all
under clause 4 of section 6 made liable for the rent due by B. Such instances are common,

I would therefore suggest that the right to set off arrears of rent should be given to the
landlord only against the improvements of the tenant between whom and the landlord there
is privity of contract and not against the improvements of the sub-tenant.

Section 8.—The scheme proposed is too complicated to be worked in ordinary cases. A
simpler process is very desirable. The Commissioners appointed in vhe Munsiffs’ courts are
not likely to be able to work out the scheme correctly.

The resnlt, however, is satisfactory, If the Bill be passed into law the tenant will get
some justice which is now practically denied to him.

Section 14 —Paragraph 1 seems to be very desirable. Tt is very difficult to get an amend-
ment passed by the legislature. The Government should have the power of amending the
schedules.

Section 15—Juck trees.—Thirty is too swmall.
acre of land,

Schedule II.—As. 2-6 is too low a value for 100 areca nuts. The usaal price is from ;
4 to 6 annas, o

Schedule ITI.—Cost of cultivating a crop of paddy for an acre has been admjtted to be
more than Rs. 10 in the memorial submitted by the Mahajana Subha, whose members are :
mostly janmis, to the Settlement officer and to the Government, e

The tenants who require proteétion at the hands of the Government are tenants of 5,
Walavanad, Ernad and Palghat taluks. In the coast taluks where there are large cocoanut £
gardens the tenants do not suffer much, and in such places even now landlords do not very -
easily resort to courts and wantonly turn out tenants. It is in the interior taluks where there e
18 0o scope to make much valuable improvements evietion is more freely resorted to. Jack trees the i
and palmyra trees are the only trees that can be advantageously planted in those taluks.

I would very earnestly suggest that a table giving a liberal scale be prepared for jack
trees and some reliable guidance be given for valuing palmyra trees. Palmyra trees have
now become very valuable after the introduction of the Abkari Act and much revenue is
collected by the Government and the owners of such trees also get a corresponding advantage
It is nothing but fair that the tenant who plants such trees ought to be fairl compensated.
Within the last few years palmyra trees have become an important item ofy plautation in
Walavanad and Palghat taluks.

On the whole, I welcome the amending Act in the interests of the labouring classes.

Forty trees may safely be planted in an : ”

———

(9) v

Mexmoranpusm by RAMA VARMA RAJA, Tampuran of Puarapanad, dated Psmpanagady, st
' January 1899. :

1t has long been found that the Madras Act I of 1887 has not been working satisfactorily. e
The present attempt to repeal that Act and to re-enact its provisions with required additions T
and modifications is indeed desirable. No one is in a better position to know the real wants of
the tenants in Malabar than the Hon'ble, Mr. Winterbotham & copy of whose Bill has been

forwarded to me for remarks,
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