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- Reagd the following Paparss -

(1) Letter from W. O0.Horne E

uo.,ﬁollacnOﬁ of Vi

1aafapatam Dis N
o P
4188,datea Oth TOV?MD@T_1897,¢quItBinr for branvwi si v
4 - SHILSS10n o COVSm—

ment two memorials addressed to

a it by Mir Jaina Bibt ang 7 ;

A s and Mir Qup-—-"

ban Ali Sahib,Mokhasadars eaa chara n the Ch
11, ol adars of Buread {Pn hai
‘ urada Xa aram in the i
1@ Chipurttpelle

aluk pray £ W .
Teluk praying for a recomsideratvion of the orders passeg for th
e ~
2 = By

resumption of thair Wolkhass Villaga jana rafersnce tha ]
SHLELSHCS tharaon dated —-

6tvh Jenuery 1898, A

LT

: (2) Also snaorsemant Of Govarﬁan‘b Ravg ‘ : ‘
; sRavanua Dﬂpzrbmﬂnt,No.3élz,da——

il T

;' 5 ted inh August 1898,
' (5),Also FaRhen Srom:tde. sbova affider (W.0.Horns Esq, }»No.48/B&G,

t ﬁ
i Qatadisgﬁu.auguSD 1898, raporving on tha petivionsof Mir Jaine Pibi
_ end Vir Quroan 4Ali Sehib,Nolthasadars of Burada Rencharam in th
[ IR

Chépurdpalle malub'rmgardlns The devails of se“vices and expandi

ture av tha Da“ga in Chicacols,.
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b - 4 - In endorsement No.5417 Misc.dated'l9th August 1898

L Govarnment referrea to ths Board for rﬂmarks two pavitions recsiv§g_
from Mir Jeine Pibi end iz Qurban Ali Sahib on the subject of

the resumption of the Mokhasa villege of Buraderuncheram in the -

Chipurapells Palui of the Vizagapatan Disvrict,

- _ Almost simultenszously with the submission of' . thasg
- petitvions to Government,the two pevitionsrs praesented copias
tharaof,
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tha ground,’

act to tha charge upon it.
_ Iv appears vhat vhers has basn some misunderstend-
ing as to the conditvions of ths gremt in ths present case.The Tnem

Register shows that vhe inem was granted for derga and aseri sharif

‘L

serV1ce ana the novs racordad tharein by tha Inem Daputy Collactor. /

lends support to ths pevitionars? allegation that they havs only -
©0 keap the darga in order and perform‘Phe "urus™ féstival onca =&

year.For thesa sarvicaes ths sum of Es.161,which according vo the -
Collsétor’s orginal rsSport,was baing sﬁent by thé inamdar;was paT-

haps suffici=nt.Iv,howaver,eppears from the statsment filsd by ths

“ipemder a2t ths time of the Inem asnquiry,that hs also admitoved tvhat

B L _ N
it was incumbent on him to give sadagrivui (batta) to fakirs and -
A

vo meintain g fraa school basiaas df?&harging tha dutias namad iﬁ
the Inam REagisver.The Boerd is notv awers whet it would cost to pef-.
form thess adaivional dutiss and camnot positvivaly say.whsther tha
inamier is bound vo aischargse vhem.In a casé 1ika this,whsrs tha -
conditions of sorvice and ths dsteils of the expenditurs to ba fm
curred have nowhere beem definively leid dowm,the Boerd is disposdl
vo consider that it would be herd meesurs to resume tha inem om —<
, e whole of tha income is not dsvoved to ths servica -

more aspscielly &s ths inemdar ®héd has now produced documsmtery -

aviasnca which goas 1O Supportv his contentvion thaet the inem 1as e

granted bovh for tha meintenanca of ths grantess and thair aescand-

epts and for tha up-kaap of the sarvicss rsquirsd,Ths documsnmé —_

paferrad to consist of & civil court juigment of 1844 - which is =

updoubtaaly genuine - and & numbsr of Persien hulmmemes of much ——

oldar cate which may or mey not bs gsanuine but cennot bs shewm to
be false.Ihrthﬁmsimilar casa of the !Erada end Deveds inams recant-

ly dga1n wivh in Boerd’s Proczadaings Ro.2989 Misc.dated 22nad .0cto-

ber 1898 the Board hes acceptad the Collactor’s racommendetvion ﬁMat
tha sarvicas 10 ba renderad emd the portion of thae income o bs ——

sat eperv for vhadpurpose should bs fixed by & Commivves of res-——
g

;acmabia Wuhemmedens end the sema courss mey,in tvhe Board®s opi-—-
pted in the present cesa.If e belance is left aftar pere-.
rorming <he duvies thus egreed upom,the Boerd would ellow the inem —

dar to apprOpriate it to his own uSa.




6. The sacond raeason essignsd by tha Collsecvor for his propo--
sel ©to rasume tvhe ineam wes thet it hed besn elicmé.t.ac\ by mortga@éft'}n -
. /
tha casa of religious saervice inams,tha pdlicy of -Govarnmant renuhciaé:{
wae in Ruls III of the Rules in vha appF:nst to Board?s Standing Orgfa}/!
X _ . 74
Ho.116 is vo lzave the inem undisvurbed unlsss and until the sarvice -
js discontinusd.On this principle the Board desms it insrpadisnt o —-

traat the mers fact of alisnation unaeccompaniad by precof of cassatvion

of sarvice as a ground for resumpuvion,

7. The Board would hewevVer racommsnd that afvaer the dsteils of
the sarvicas ©to b2 rendered and the expenditurs vo ba incurrad tharsase
fadon

4m havs baen fixad as a‘ﬁova racommnendad,the pavitionars should be alloW=
ed,as im the caée of the Yarada and Devada inams,2 year’s vrial in —-
oraer to Sea whather they rander the services properly.If thess Views
commend thems=2lvas o Government tha order of resumption alraeady passél@

mey ba held in abayarca.

(Trus Eruracv)

wE Ag.Sacratary,

Po vha SacrotBry 1o Government,Ravanue Departmant,wivh

petivions and enclosuras.
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To
His Excellency the Gobernor-in-Council,

Fort St. George,

MADRAS.

May it please Your Excellency in Council.

Memorialist, Mir Jaina.Bibi, Mokhasadar of Buradakancharam, Chipurupalli
Taluk, Vizagapatam District, residing at Chicacole most respectfully showeth:—

1. That the village of Buradakancharam is a Mokhasa granted in perpetuity to
the Memorialist’s ancester, Haji Meer Mahammud Saheb in Hijri 1120 by Jammet
Bekhan, Nawab of Chicacole under the orders of Mahommed Faruk Badisha, Nizam of
Hyderabad as a permanent hereditary provision for the maintenance of the grantee and
his heirs, because the original grantee was a most celebrated pilgrim who travelled to
Mecca and brought home a precious moustache of the Holy Muhammad.

9. That the grant was subsequently confirmed to the grantee and his heirs by
many Hukums issued by the Nawabs of Chicacole, gnder the orders of the Nizams of

Hydetabad.

1

3. That the Memorialist learns Your Excellency’s Government's order issued to
the Local Authorities to resume the Mokhasa right of the Memorialist in the said village,
under the impression that the Ol:lglnal Grant was a religious endowment in trust for the
Asar Sheriff Darga slituated at Chicacole, the whole income of which ought to be exclusively
devoted to the gervices connfected with 1':he Darga, aI}d that the village ought not, under
such circumstances, to be alienated or diverted to private uses.

4 That the grant of the village is not, however, an endowment exclusively in
trust for the Asar Sheriff Darga, but a grant of an absolute estate to the original donee,
on whicha gimple trust was engra&ed_by thg donor so as to impose an obligation to
apply 2 portion of the income of the village in carrying out the trust, viz. the perfor-
mance of the Urus festival annually at the Darga.

5. That the simple nature of the trust with which the heritable estate is charged
is itself indicative of the fact that the grant was not ‘intended by the donor to be an
endowment exclusively in trust for the performance of the Urus festival enjoined by it.

6. That the village is under stich eircumstances alienable in the ordinary way,
the only difference being that it passes to the alienee with the charge upon it.

7. That the Memorialist and her predecessors in title have been all along car-

. out the object of the said trust -with scrupulous care by performing the Urus festi-
l;,al annually and keeping thte Darga in good order.

-8. That the Memorialist most respectfully implores Your Excellency in Council

: decision in the light of the facts set forth in the Memorandum sent

ider the .
to reconsider amble Memorial, and be graciously pleased to cancel the order of resump-

along with thish
tion. '

9, That if Your Excellency in Council is still pleased after perusing the Memo-
dum to consider that the right of the Mokhasadar in the village is liable to resump-
g most humbly prays Your Excellency in Council to be graciously

: orialist
gfe‘;;etgemM(fﬂct a local enquiry to be held by the Collector of Vizagapatam with a



2

: ¥ R O °
view to ascertain the nature of the grant, and to decide the question whether the Memo- -

n substantially complying with the terms of
2 & grant by annually performing the Urus festival at the Asar Sheriff Darga and keep-

rialist and her predecessors in title have bee

it properly repaired, perfumed, cleaned and lighted to tg; entire satisfaction of the
' Muhammadan community at Chicacole.

10. That it would be contrary to the fair name of Your Excellency’s Govern-
ment whose actions are ever characterised by unimpeachable impartiality and calm but
dignified deliberation, to be guided solely by the one sided representations of the Local
Authorities set in motion by interested persons bent on ruining me.

11. That if the Memorialist is only afforded an opportunity of proving that the
nature of the grant is as stated in paras 1, 3 & 5 and set forth in detail in the Memoran-
dum, and that the Urus festival was being regularly performed as enjoined by the trust,

the Memorialist feels sure Your Excellency in Council will be graciously pleased to cancel
the order of resumption made in the recent resolution.

; 12.  That the usufructmary mortgage, ever since it came into existence, was re-
cognized and given effect to both in the Revenue and Civil Courts.

‘ _13. .Tha}t the Merr}orialist’s hushand and the Memorialist herself from the very
beginning tried in all possible ways to recover possession of the village, but the High

Court recognized the transaction and decreed that in case the mortgage amount is not paid

within six months the village is to be sold by the Court at a public auction for the de-
cretal amount.

14. That the Government also was ready to recover the amount of Court fees

. decreed in the above li.tigation again.st the Memorialist who had to conduet the litigation
&s a pauper, by attaching and bringing to sale, the village in question.

15. That both these calamities were averted b
ted afresh for the decree amount and the Court fees t

1884, from whom the latter amount was bérrowed and paid to the Government.

16. That the usufructuary mortgagee was paying ever

out of the income of the village for meeting the expenses of the Darga.

17. That if Your Excellency in Couneil is still pleased to consi ienati

: ! sider the alie

to be improper, Y(_)ur Excellency in Council may, in viegv of the fruil:lelss(:‘r‘bute ?.}xls;as;‘:tn
and highly expensive attempts made by the Memorialist and her predecessors in title,

be graciously pleased to set aside the mort
thereof, who will pledge herself to see that no more alienations are made in future

18. That if the Memorialist is, however, so unfortunate as to be i
: : 3 ’ b
Your Excellency in Council on perusing this humble Memorial and I\%;zoll;:lc:lﬁlrimt:z

-and if Your Excellency in Council deci

compelling the humble Memorialist to take the chancez of a lllavg1 su?t:,ldi;eﬁnMa;zor}ilapl?;
: tain a dignified impartiality in the

which the Memorialist ferventlpa prs,yt‘;y Your

% : ) 0 merciful and
opportune intervention. For which gracious act the humble Memorialist will, as in d?::y

adopt any of the above courses,
most humbly begs Your Excellency in Council to main
course of the unfortunate litigation,
Exceilency’s benevolent Government to be graciously pleased to avert b 5;

bound, ever pray.

May it please Your Excellency in Council,

Your Excellency’s most humble & loyal subject.

zz Qéjz‘?
/89y
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y a usufructuary mo e execu-
o Rani Sri Achayyan:tﬁ:g Garu in

since Rs. 250 annually

gage and place the Memorialist in possession

)

o
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=N  MEMORANDUM.

. ted exclusively for the

he Mahommedan Law, endowments gran ) r the

. f UII} g?;xlts and charitable instittions are known as Wakfs, Wakf is ih’e'
gupport o1 Te 1°1. dedication” of any proper.y in such a manner that the appropriator’s
appropriation © hed, and the property becomes ever after solely the property of

| 3 . .S eXtinGuiS A . L . R L
?Ogt 1;&1:; directoly or indirectly through the advantages resulting from it to His
FOUL, .

creatures (2 M. L. A. 393).

In Mahommedan countries, such endowments are under the control and super-

.+ of Government which is delegated to an officer known as Nazir-in-Wakif.
vision

9. When the British assumed the Government of the various Provinces of this
: tensibly under the authority of the Mogh}ll Emperor, or d%rectly by virtue
SquEy - hese endowments were allowed to remain for some time in a condition of
gf sopguesle B3 1817, the Madras Government found it necessary to pass a regulation
diwortlety, lnof r<,)tecting and preserving these endowments, and accordingly
for 8 purp088167 Wasp assed.  However, the Government of India considered it giesn'-
Reg. .VH ol d'vesi? ‘iﬁself of all connection with the religious endowments of Hmdn}s
able in 1893 50 sl and retain control only over such institutions as were secular n
and. L anT,O oive effect to this decision, Act XX ot 1863 was pflssed. Un_der
thelx characteﬁ'. l'(rio?xs endowments are divided into two classes ; (I) those in the appoint-
this Act, SuC% 20 téndents of which the Government exercises no control, and (II) in
tpens (-)f i Supte ; 1{1 A committee called Temple Committee exercises control over
which it has conf o s'titutious while the Government has no control over the former gla§s
e ik - e lnthe}e goozl or bad management is left to be determined by a suit in
of lnsFlt.utlonS’ o Thus the preambles, and the earlier sections of the Act, and the
the Gl Couirts.l indicate their respective scopes. If a religious endowment had been
Tiegulaton, ¢ ea%rby the Board of Revenue under Reg. VII of 1817, and subsequently
taken charge 3 Z& ¢ XX of 1863, prima facie, it is a public endowment and even then
e et drawn between the two classes of religious institutions should be
g c!ear gliga to determine if the Government has reserved to itself any sort of
steadily kept vi(;v&; if a property was not dealt with under either of them, it does not
PR if urlifiew ofI') cither of them, and it should be either private property, or
e W;z};, 1(;:1' iVI})lich the Government can exercise no control.
ro - ‘
g To see what sort of grant this Mokhasa village is and whether it was in any

' ion or t.
way dealt with under the Regulation or the Ac

is Vi aredakancharam was granted to Haji Mir Mahommed

= ThlSZ‘éliﬁlg%eoj I?han, Nabob of Chicacol%runder the orders of Mahommed

Sadir Saheb 4 ;Iizam of Hyderabad in Hijri 1120 or about 200 years ago. This
Faruk Badisht, s confirmed by a Hukum to the original donee issued under the
origin al gre nlt\IW {:n of Hyderabad and was confirmed over again by many more Hukum.s
orders of thed léi:)f the donee issued under the orders of the Nizams of Hyderabad. This
to the descer gnt Haii Mir Mahommed Saheb to be enjoyed in perpetuity, * Generation
rant was 10ade 55 T}'lis heritable, absolute estate was burdened with a simple trust as
after gen?mtlo?"th income for the performance of Urus festival connected with the
to a portion B :a at Chicacole, so that the village is alienable in the ordinary way,
Asar bherl_ﬁ' S being that it passes to the alienee with the charge upon 1t ( 1(1)'_W. R.
the only difference S8 5 "967 ; 4 Cal. 56; 12 Mad. 387; 8 M. L A, 66; i7 L 2.
299 ; 13 . s of the simple obligation engrafted upon the grant is (ilea.r!y indica-
285) 5y natlil'et the grant is not in the nature of a trust for the Asar Sheriff Darga
tive of the facgsqul cognected with it. The primary object of the granu. was to make

and the Urus A perpetuity to the original donee and his heirs, because the

nt pl‘OVlSlOd ilgrim that travelled to Mecca, and brought home a precious

i and the simple trust to perform the Urus festival at the

het : 3
mustache % theaI{:tI;;y ilr ?;flleleg;'ant only as a secondary matter, thereby imposing an

arga Was rf:lgxz holders of the Mokhasa to apply only a portion of the income of the
Oﬁlllag:f(i)l? :arrying out the object of the trust.
FiT i is i is also supported
f the orant is such as 1s c_lescrlbed above is also supp
4. '.I‘hat ft-h&;lat}l{l:s,o Prin%ir}?al Sudr Ameen 0. 8. 173 of 1844 which xsfa}s
by the deCISl(l)\f[l_O Akbaralli Saheb to recover possession of this village mortgaged wit 5
brought by to I:he gt"and-father of Rani Sri Ankitham Achayyammagar in 1836, an
PosseSSlon , .
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+ wherein it was found by Mr. Ross that the grant of the Mokhasa village was primurily
- for the maintenance in perpetuity of the donee and his heirs, and secondarily for the
rformance of the Urus festival connected with the Darga. This mortgage of 1836
was surperseded by a Kararnama of 1847 f¢ecuted by the: Memorialist’s husband. In
1863, the Memorialist brought a suit for {ie recovery of this village, wherein it was
stated that the mortgage was fully liquidated by the income of the estate. The High
Court ultimately decided in R. A. No. 89 of 1863 that the Memorialist is entitled to
redeem the village only on payment of about Rs. 10,000. The Memorialist attempted
again in O. 8. 27 of 1882 to recover possession of the villa e, but the Madras High
Court again gave a decree in R. A.'133 of 1882 that the %’[emorialist is entitled to
- redeem only on payment of the above amount with costs within 6 months from the
date of the decree and that on default the village is to be sold. Thereupon the Memo-
rialist, and the joint heir Kurbanalli Saheb executed a fresh mortgage with possession
to Rani Sri Ankitham Achayyammagar for Rs. 14,400 with the following conditions:—
| _the mortgagee should have the usufruct for 20 years; IL. the amount should be
paid off by the usufruct; III. the mortgagee should pay Rs. 250 annually to the &
Memorialist for the performance of the Urus festival and keeping the Darga in good
order ; IV. the mortgagee should pay herself the net income of Rs. 720 annually .
towards the discharge of the mortgage amount, A portion of the mortgage amount was |
borrowed fqr the purpose of paying off Rs, 1545, being the amount of Court fees %
decreed against the Memorialist under Sec. 412, C. P. C. for which the village was| ‘

,.'L’ 3 -

attached, and about to be sold by a public auction at the Court sale at the instance of
the Collector, Thus originally the grant was intended to be and ever since has been

regarded and dealt with as absolute. Both the H igh Court and the Government

decided that the village might be sold in pursuance of a decree passed against the

Memorialist. ~ Again, small portions of the village were granted by the Mokhasadars

as Inams to the support of a small temple and the goddess of the village, and to Pandrangi

S“bbafa% Pandrangi Jogi Pantulu, Mallapudi Yellamraj, Vandana Daligadu, Appayya,

Meduri Kamayya and Kummara Papadu.

5. The usufructuary mortgage of 1847 was recognised and given effect to in
a Judgment by Mr. Carmechael in an appeal against the decree of Senior Assistant
Collector on the 12th July 1862. On 28th April 1847 the parties to the deed of 1
usufructuary mortgage executed on 12th April 1847 applied to the then Collector o
Mr. P. B. Smollette to recognise the transaction, and collect the kattubadi of Rs. 112, ,-
and landcess of Rs. 78 from the mortgagee to the end of the term for which the mortgage
Was to endure, a copy of which was also transmitted along with tl}e, petition. This
mortgage came into existence during the minority of the Memorialist’s husband, and
ever since the Memorialist’s husband and the Memorialist tried in all I}_}(_)emble ways to !
set aside the mortgage and recover possession of the village. But the High Court, and A
the revenue Courts recognised and gave effect to 1t.

g i No. 674 was issued by the Inam Commissioner on

behalf of the g?)::?nrﬁrli‘lllﬂgoieﬁi,l on 2nd December 1863. It confirms the village to the
Memorialist, and the joint heir on the conditions with which the village was originally !
- granted to Haji Mir Mahommed Saheb by the Naw_'abs of .Chlcacole under the orders of ’
the Nizams of Hyderabad. The Purvana granted in Hijri 1120 was presented to the |
Inam Commissioner whereon the above Title deed was issued. i

he Title deed granted by the Inam Commissioner can i
neither g,ﬁf,rgfﬁg IeIst(:f,;Sthe’ i-ights of any §escr'iption of the holders of the lands :
nor can it convert an estate into one of a quite different nature. The nature of the
original grant appears clearly from the words used in it, as well as from the Hukums *
issued subsequently in confirmation of the orginal grant. From this it is clear that the .

tis not one which falls under the provisions of Reg. VII of 1817 and unless it
oes fall under it the provisions of Act XX of 1863 do ‘not apply (L .L_ R. 17 i
Mad. 95). It is only when the endowment was made exclusively for the maintenance \
of the Darga or for the performance of religions exercises connected with that it becomes
a religious institutions within the meaning of the Regulation or the Act (2 Mad, 199 ;
8 Cal. 32). The rule of the Mahommedan Law that a Mutwalli is removeable under

certain circumstances does not apply to the case of a person who has a hereditary pro-
prietary right vested in him, an(f it is essential for the exercise by the donor or his

tative of the power of resumption or removing such person that such power be i
specially reserved at. the time of the creation of the grant (4 M. H. C. R, 44)  The

o

Hop
Templc Committee appointed under Act XX of 1863 fur the Ganjam Districtibroucht
0. S. 48 of 1867 against the M'e.mnriu,list and  Sri Ankitham Ac}.mvy:lmmanm' in hthé
Principal Sadr Ameen’s. C.ourt, V zagapatam  to recover possession of the vi]l;«fe on the
ground that the Memorialist’s husband alienated the village from the purpose for which
the grant was originally made, by mortgaging the village to Rani Sri Achayyamma’s
grand-father, but it was dismissed on the ground that Sec, 3 of Act XX of 1863 does
not apply to the property. Nor could the Revenue Board ever assume any control
over the village under Reg. VII of 1817, and consequently it was not dealt with even
under Sec. 4 of Act XX of 1863. Irlaving regard to the nature of the Mokhasa in
question and the scopes of the Reg. VII of 1817, or Act XX of 1863, it is respectfully
submitted that the Government has no power to resume the proprietary right of the
Mokhasadar, and that t_he resumption is contrary to the terms of the Purvant; granted
in Hijri 1120, and confirmed by many Hukums issued subsequently by the Nabobs of
Chicacole under the orders of the Nizam of Hyderabad.

Even the Register of Inams prepared by the Inam Commissioner Mr, W. Robin-
son under the impression that the Inam belongs to the class of Devadayams sho.ws that
the Mokhasa is to be permanent so long as the Urus festival is performed. When there!
is ample evidence to show that the Urus festival, some religious exercises, as readino |
the Kuran, and some other festivals, as the Moharam, over and above what was actu. |
ally enjoined by.the trust are being Izegularly performed by the Memorialist, it is most
respectfully submitted that the proprietary right of the Memorialist cannot under any
circumstances be resumed by the Government,
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May it please Your Excellency in Council.

- 43

o, The Memorialist, Mir Kurabanalli Sahib, Joint Mokhasadar of the Village
- Buredakancharam, Chipurupalli Taluq, Vizagapatam District, residing at
: Chicacole, most respectfully showeth.

‘ | (i °% e 1. That the Memorialist is the Joint Mokhasadar of the Village of Buredakan-
| £ A charam, and the son of the other Joint Mokhasadar Mir Jainabibi.

9. That the Memorialist learns with regret Your Excellency’s Government’s
) Order issued to the local authorities at the suggestion of the Revenue Board to resume
4 { the proprietary right of the Memorialist and the Joint Mokhasadar Mir Jainabibi in
Kl t( | this Mokhasa Village, under the impression that the Village is a religious endowment
: )l solely in trust for the Asar Sheriff Darga situated at Chicacole, and that the Village
ought not under such circumstances to be alienated or diverted to other uses.

3. That the Village is not an endowment as was represented to Your Excellen-
cy’s Government, but a grant of an absolute estate to the original donee, on which a
A simple trust was engrafted, thereby imposing an obligation on the holders of the Mokhasa
N to apply only a portion of the income of the Village in performing the Urus festival
7 1A annually.

:
- } .
B . 1 %. That the mortgage of the Village executed in 1836 came into existence

l during the Minority of the Memorialist’s ancestor Mir Akbaralli Sahib, and before the
l . Memorialist was born.
1

5. That Mir Akbaralli Sahib and his wife the present Joint Mokhasadar tried

fter in every possible way to set aside the mortgage, but the highest Revenue and
gevll:lacourts recggnised, and gave effect to, the said x?xongage.
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6. That the said litigation was carried on before the Memorialist’s birth or
during his Menority. .

7. That the Memorialist on attaining to the age of majority took upon himself
e Ma,m;gement of the Darga, and has heen ever since performing the Urus festival,

keeping the Darga properly repaired, perfumed, cleaned and lighted to the
22?; :lgt?;]f;lcﬁzzpﬁgtha Mahommedan commumt): at Chicacole.

' 8. That all the facts necessary for Your Excellency’s Government’s benign consi-
tion 'have been most respectfully represented in the Memorial and Memorandum
g:;;amlitted to Your Excellency in Council by the Memorialist’s mother.

9. That the Memorialist most humbly begs Your Excellency in Council to be
iously pleased to cancel the order for resumption because it is contrary to the terms
of the original grant as confirmed by many Hukums issued subsequently under the
" orders of the Nizams of Hyderabad. .

For which gracious act the Memorialist shall, as in duty bound, ever pray.

ey

May it please Your Excellency in Council,
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W Your Excellency’s Most humble and loyal subject.
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)

X
] { f ‘ | " May it please Your Excellency in Council.

Memorialist, Mir Jaina .Bi'bi, Mokhasadar of Buradakancharam, Chipurupalli
Taluk, Vizagapatam District, residing at Chicacole most respectfully showeth:—

1. That the village of Buradakancharam is a Mokhasa granted in perpetuity to
the Memorialist’s ancester, Haji Meer Mahammud Saheb in Hijri 1120 by Jammet
Bekhan, Nawab of Chicacole und_er the ord'eljs of Mahommed Faruk Badisha, Nizam of
Hyderabad as a permanent hereditary provision for the maintenance of the grantee and
his heirs, because the original grantee was a most celebrated pilgrim who travelled to
Mecca and brought home a precious moustache of the Holy Muhammad.

9. That the grant was subsequently confirmed to the grantee and his heirs l;y
many Hukums issued by the Nawabs of Chicacole, under the orders of the Nizams of

Hyderabad.

3. That the Memorialist learns Your Excellency’s Government’s order issued to
the Local Authorities to resume the Mokhasa right of the Memorialist in the said village,
under the impression that the Ol:iginal Grant was a religious endowment in trust for the
Asar Sheriff Darga situated at Chicacole, the whole income of which ought to be exclusively
devoted to the services connected with the Darga, and that the village ought not, under
such circumstances, to be alienated or diverted to private uses.

4. That the grant of the village is not, however, an endowment exclusively in
trust for the Asar Sheriff Darga, but a grant of an absolute estate to the original donee,
on which a simple trust was engrafted by the donor so as -to impose an obligation to
apply 2 portion of the income of the village in carrying out the trust, viz. the perfor- ﬁ

L e Tt

mance of the Urus festival annually at the Darga. -

5. That the simple nature of the trust with which the heritable estate is charged.
is itself indicative of the fact that the grant was not intended by the donor to be an
endowment exclusively in trust for the performance of the Urus festival enjoined by it.

N -

Qo iglle 2

"

6. That the v?llage is gnder such circumstances alienable in the ordinary way,
the only difference being that it passes to the alienee with the charge upon it.

7. That the Memoria.list and hgr predecessors in title have been all along car-
ing out the object of the said trust with scrupulous care by performing the Urus festi-
ly and keeping the Darga in good order.

B B T
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9 » | S ; g That the Memorialist most respectfully implores Your Excellency in Council

g | . * 4o reconsider the decision in the light of the facts set forth in the Memorandum sent
| £ %‘/ | along with this humble Memorial, and be graciously pleased to cancel the order of resump-

tion. ) |

9. That if Your Excellency in Council is still pleased after perusing the Memo-
randum to consider that the right of the Mokhasadar in the village is liable to resump-
: Memorialist most humbly prays Your Excellency in Council to be graciously
Plea’sed to direct a local enquiry to be held by the Collector of Vizagapatam with a




w -\.- g .

e TP

ST AT N T R

gy e A

T

§

44’(‘,-7" R e T ey <t =T 5

wie granc Dy annually perfdﬁ,}%?ﬁ;gmg‘%&w : R T

. s = — I'at tuc wxoai 3h ﬂ"DEF %
ing it properly repﬂ.ﬁﬁi, perfumed, cleaned and lighted 4t0 the :; =3 r?n eatisfagcat"and fl‘:et!P
Muhammadan community at Chicacole. o4 lon of the

dignified deliberation, to be guided solely by th i :
Authorities set in motion by interested }))rersy(,)ns i;):f osridgldi;ie rlx)gr erie:tatmns of the Local

11. That if the Memorialist is only afforded an o

nature of the grant is as stated in paras 1,3 & 5 and $ il
dum, and that the Urus festival was beiné l‘egula:ll; ;Ztrff';;):;i&n agztﬁ}l)ilnneshi ;{Er:;)rx‘-la;

the Memorialist feels sure Your Excellency i o 3
the order of resumption made in the l'eceyx,lt:l le'egc())lllllléf(ill will be graciously pleased to cancel

pportunity of proving that the

12. That the usufructuary mortoge :
. ) : : [ .
cognized and given effect to both fn the %?e;réni‘;e;;(linc(%igﬂca%meu:tgm sl

13. That the Memorialist’s hush T
beginning tried in all possible ways t:iezgse?nio the Memorialist herself from the very

Court recognized the transaction and decreed

. L & : h
within six months the vill i weigh g
cretal amount. VIVARR 400 beisnld by the Court at a publi

14. T (
e e Vo el T
: ? v 4 Trialls 1t 1
as a pauper, by attaching and bringing to sale, the vil] ;e?nhﬁe?ﬁg?,ndm the litigation

16. That the
out of the income of thl;suﬁ]‘lu ctuary mortgagee was paying ever since Rs. 250 annually
viYage for meeting the expenses of the Darga. )

17. Thatif Y :
to be improper, Your Eogzeﬁzﬁe“e?’ oy C?uncil is still pleased to consider the alienation
and highly expensive attempts cy gl Council may, in view of the fruitless, but incessant,
be graciously pleased to setf;si(in : he by the Memorialist and her predecessors in title,
thereof, who will pledge he ]fe the mortgage and place the Memorialist in possession
: Tself to see that no more alienations are made in future,

That if th e it

Your Excellency in Cfuﬁlc?]mgsallst 15, however, so unfortunate as to be unable to induce
adopt any of the above courses ;’e‘li'u.sm this humble Memorial and Memorandum to
compelling the humble Memor’iall'l if Your Excellency in Council decides finally upon
most humbly begs Your Excel| 15t to take the chances of a law suit, the Memorialist
course of the unfortunate liﬁegzcﬁy m Council to maintain a dignified impartiality in the
Exceilency’s benevolent Govern o, which the Memorialist fervently prays Your

Tent to be graciously pleased to avert by a merciful and

opportune intervention. For whi
i Gt which gracious act the humble Memorialist will, as in duty

May it please Your Excellency in Council,

Your Excellency’s most humble & loyal subject.
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religious, and charita tions are known a& Wakfs. " Wakf is the
dedication of any property in such a manner that the appropriator’s
right in it is extinguished, and the property becomes ever after solely the property of
God, either directly or indirectly through the advantages resulting from it to His

creatures (2 M. L. A. 393).
jatine

In Mahommedan countries, such endowments are [Yof the control and super-
vision of Government which is delegated to an officer known es Nazir-in-Wakif,
b i

appropriation or

9. When the British assumed the Governmen. “the'Virious Provinces of this
ostensibly under the authority of the Moghul hmperor, or directly by virtue
these endowments were allowed to remain for some time in a condition of
ut in 1817, the Madras Government found it necessary to pass a regulation
for the purpose of protecting and preserving these endowments, and accordingly
Reg. VII of 1817 was passed. However, t.he quernment of India considered it desir-
able in 1863 to divest itself of all connection with the religious endowments of Hindus
and Mahommedans, and retain cont‘rol or}ly over such institutions as were secular in
their character. To give effect to this decgsx-on, .Act XX ot 1863 was passed. Under
this Act, such religious endown__lentg are divided into two clasges ; (I) those in the appoint-
ments of the Superintendents of which the Government exercises no control, and (II) in
which it has control. A. commltt_:ee call(:,d Temple Committee exercises control over
the latter class of institutions, while the Government.; has no control over the former class
of institutions, and there good or bad management is left to be determined by a suit in
the Civil Courts. Thus the preambles, and the earlier sections of the Act, and the
Regulation clearly indicate their respective scopes, If a religious endowment had been
taken charge of by the Board of Revenue under Reg. VII of 1817, and subsequently
dealt with under Act XX of 1863, prima facie, it is a public endowment and even then
the clear distinction drawn between the two classes of religious institutions should be
steadily kept in view to determine if the Grovernmept has resex.'ved to itself any sort of
wontrol over it. But if a property was not dealt with under either of them, it does not
fall with in the purview of either of them, and it should be either private property, or
property over which the Government can exercise no control.

To see what sort of grant this Mokhasa village is and whether it was in any

ealt with under the Regulation or the Act.

country
of eonquest,

way d
This village of Buredakancharam _was granted to Haji Mir Mahommed
Zabith Beg }Iglh;tin, sz;gol? of Igl_llpatlzcl)l;so underb the orders of Mahommed

; Nizam of Hydera in Hijprl 1120 or about 200 years ago. This

F a.'n.llll{a]B 9;;3:: " was confirmed by a Hukum to the original donee igsued under the
Orrzlgelrs of the Nizam of Hydex:abad and was confirmed over again by many more Hukums
b the descendant of the donee issued under the orders of the Nizams of Hyderabad. This
to 1t was made to Haji Mir Mahommed Saheb to be enjofd in perpetuity, “ Generation
after generation." This heritable, absolute estate was buidened with a simple trust as
to a portion of the income for the performance of Urus festival connected with the
Asar Sheriff Daraga at Chlcaqole, so that t_he x_flllage is alienable in the ordinary way,
the only difference being that it passes to the,ahenee with the charge upon it ( 10 W. R.
299:13 W. R. 200; 20 W.'R. 267 ; .4 Qal. 96; 12 Mad. 387; 8 M. 1. A. 66; 17 1. A,
98 3 The nature of the simple obligation engrafted upon the grant is clearly indica-
tivé of the fact that the graift*is not in the nature of a trust for the Asar Sheriff Darga
and the Urus festival connected with it. The primary object of the grant was to make
a permanent provision n pe_rpetmty to ‘the original donee and his heirs, because the
latter was a celebrated pilgrim that travglled to Mecca, and brought home a precious
moustache of the Holy Prophet, and the simple trust to perform the Urus festival at the
Darga was €ng on the grant only as a secondary matter, thereby imposing an
obligation on the holders of the Mokhasa to apply only a portion of the income of the

village in carrying out the object of the trust.

4. That the nature of the grant is such as is described above is also supported
by the decision of Mr. Ross, Principal Sudr Ameen in O. S. 173 of 1844 which was
y ir Akbaralli Saheb to recover possession of this village mortgaged with

b AL s :
:gglszgsgfony to the grand-father of Rani Sri Ankitham Achayyammagar in 1836, and

3.
Sadir Saheb by
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performance of ﬂ{i,nia us festival connected with the Darga. This mortgage of 1836 ’

was surperseded by i Kararnama of 1847 executed by the Memorialist’s h

1863, the Memorialist brought a suit for the recoverygr of this village, Whlzsrzaitrllldﬂ': WIaI;
s;ated that the mortgage was fully liquidated by the income of the estate.  The High
Court ultimately decided in R. A. No. 39 of 1863 that the Memorialist is entitled. to
redeem the village only,~n payment of about Rs. 10,000. The Memorialist attempted
again in O, S. 27 of Lion b{? recover possession of the village, but the Madras High
Court agam gave a Geeree ml R. A. 133 of 1882 that the Memorialist is entitledlti’;o
redeem only on payment of the above amount with costs within 6 months from the
date of the decree and that on defanlt the village is to be sold. Thereupon the Memo-
rialist, .and. the joint heir Kurbanalli Saheb executed a fresh mortg agepwith e,
to Rani Sri Ankitham Achayyammagar for Rs. 14,400 with the followin congition:-—
I. the mortgagee should have the usufruct for 20 years; IL. the amgunt should be
paid off by the usufruct; IIL the mortoagee should pa); R4 950 anmuall tu he©
Memorialist for the performance of the Urus festival and kee ing the D P ctxxi
order ; IV. the mortgagee should pay herself the net inconrl)e %f Rs. 7 ;Bg“ in g i
towards the discharge of the mortgage amount. A portion of the mort 'O‘e amann:a y
borrowed for the purpose of paying off Rs. 1545, being the ik I%?oof Col;l:t }vas
decreed against the Memorialist under Sec. 412, C. P. C. for which th ,1(1) ees
attached, and about to be sold by a public auction at the Court sale at 3] i 28'6 was
the Collector. Thus originally the grant was intended to be and ever sie m.}.ltaml::; 3
regarded and dealt with as absolute. Both the High Court and the Ige as been
decided that the village might be sold in pursuance of a decree passed gv.e rnmeﬁt
Memorialist. Again, small portions of the village were granted b j the W?cla;gls‘t d;rz
4s inams to the support of a small temple and the goddess of the villag};, and io(i)atfgraangi

Subbarao, Pandrangi Jogi Pantulu, Mallapudi Y ellamraj, Vandana Daligadu, Appayya 7
;] ¢

Meduri Kamayya and Kummara Papadu.

5. The usufructuary mortgage of 1847 was recognis : 3

a Judgment by Mr. Carmechael in an appeal against thgc;nd:(?re:?)% gslzslilo:ﬂ;ict.t‘t)a;n
Collector on the 12th July 1862. On 28th April 1847 the parties to the ds::i 2
usufructuary mortgage executed on 12th April 1847 applied to the then Collectg
Mr. P. B. Smollette to recognise the transaction, and collect the kattubadi of Rs 112r
and landcess of Rs. 78 from the mortgagee to the end of the term for which the m01:t )
was to endure, a copy of which was also transmitted along with the petition %.%2
mortgage came into existence during the minority of the Memorialist’s husband, and
ever since the Memorialist’s husband and the Memorialist tried in all possible ways to
cet aside the mortgage and recover possession of the village. . But the Hich Courtyand
the revenue Courts recognised and gave effect to it. ° e

6. The Inam Title deed, No. 674 was issued by the Inam Commissioner on
behalf of the Governor in Council on 2nd December 1863. It confirms the village to the
Memorialist, and the joint heir on the conditions with which the village was originally
granted to Haji Mir Mahommed Saheb by the Nawabs of Chicacole under the orders of
the Nizams of Hyderabad. The Purvana granted in Hijri 1120 was presented to the
Inam Commissioner whereon the above Title deed was issued.

Under Act VIII of 1863, the Title deed granted by the Inam Commissi
neither infringe nor destroy the rights of any Eescri’ption of the holders o?tsllx(:enle:nﬁzn-
nor can it convert an estate into one of a quite different nature. The nature of the

original grant appears clearly from the words used in it, as well as from the Hukums '

issued subsequently in confirmation of the orginal grant. From this it 1

grant is not one which falls under the progisiongr?)f Reg. VIIt(})Ifl'Sl]8tll78 Calgzlr utxli?t th’i
Joes fall under it the provisions of Act XX of 1863 do not apply (L L 16%58117
Mad. 95). Itis only when the endowment was made exclusively for the m;ain:cenz;.n
of the Darga or for the performance of religions exercises connected with that it becomce
a religious institutions within the meaning of the Regulation or the Act ( 2 Mad 195asf
g (Cal. 32) The rule of the Mahommedan Law that a Mutwalli is removeable .unde’
certain cqcumstances does not apply to the case of a person who has a hereditary rol:
prietary right vested in him, and it is essential for the exercise by the donor orp hi
representative of the power .of resumption or removing such person that such power bz
specially reserved at the time of the creation of the grant (4 M. H. C. R. 45) The

|

Chicacole unde

S eoimeen, s Court, Y 1Z8gapuaTl Datede 8 /}/Al_ot"'ﬂle village on the
“the Memorialist’s husband ahepateat; hcne »1111 RIES t—- 4 {m tl}eSp'Ei?ine i:(})irv;hlc‘

¢+ olly made, by mortgaging the village o Rani Sri Achayyamma's

s d fF1 :h:f Sbolffllbifcnilaz dismiése()l, on t%et:gfrc?und that See. 3:of Act XX of 1863 does
i 1 to,the property. Nor could the Revenue Board ever assume any control
not aP}I: b lage under Reg. VII of 1817, and consequently it was not dealt with even
O e 4 of Act XX of 1863. Having regard to the nature of the Mokhasa in

f ot
i f :(;d the scopes of the Reg. VII of 1817, or Act XX of 1863, it'is rgspectfully
ue,st}(t’te d that the (Government has no power to resume the proprietary right of the
submi is contrary to the terms of the Purvana granted

d that the resumption 1 ‘
Mog}_l -ﬁaﬁgoar;nd caé)nﬁrmed by many Hukums issued subsequently by the Nabobs of
e, ler the orders of the Nizam of Hyderabad.

Even the Register of Tnams prepared by the Inam Commissioner Mr, W. Robin-
nder the impression that the Inam belongs to the class of Devadayams shows that
e ;\111 khasa s O be permanent so long as the Urus festival 1s performed. When there
!:he 01 svidence to show that the Urus festival, some religious exercises, as reading
5 ar;l{p 4 n, and some other festivals, as the Moharam, over and above what was actu-
R i;xed by the trust are being regularly performed by the Memorialist, it is most
ally enJo {oht of the Memorialist cannot under any

respectfully submitted that the proprietary rigl

circumstances be resumed by the Government.
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May it please Your Excellency in Council.

The Memorialist, Mir Kurabanalli Sahib, Joint Mokhasadar of the Villa
Buredakancharam, Chipurupalli Taluq, Vizagapatam District el B
Chicacole, most respectfully showeth. ’ 2 e, Tding it

1. That the Memorialist is the Joint Mokhasadar of the Villa. f B R
charam, and the son of the other Joint Mokhasadar Mir Jainabibi. it

2. That the Memorialist learns with regret Your Excellency’s Government's
Order issued to the local authorities at the suggestion of the Revenue Board to resume
the proprietary right of the Memorialist and the Joint Mokhasadar Mir Jainabibi in
this Mokhasa Village, under the impression that the Village is a religious endowment
solely in trust for the Asar Sheriff Darga situated at Chicacole, and that the Village
ought not under such circumstances to be alienated or diverted to other uses. 5

3. That the Village is not an endowment as was represented to Your Excellen-
cy’s Government, but a grant of an qbsolupe estate to the original donee, on which a
simp.2 trust was engrafted, thereby imposing an obligation on thé holders of the Mokhasa

to apply only a portion of the income of the Village in performing the Urus festival |

annually.

4. That the mortgage of : t}'le’ Village executed in 1836 came into existence
during the Minority of the Memorialist’s ancestor Mir Akbaralli Sahib, and before the

Memorialist was born.

5. That Mir Akbaralli Sahib and his wife the present Joint Mokhasadar tried

ever after in every possible way to set aside the mortgage, but the highest Revenue and
Civil Courts recognised, and gave effect to, the said mortgage.

6. That the said litigation was carried on before the Memorialist’s birth or
during his Menority.

ment of the Darga, and has heen ever since performing the Urus festi |
the ul\gﬁnaffld keeping the Daréa properly repaired, perfumed, cleaned and lighted t( e
2z?ire sZtisfaction of the Mahommedan community at Chicacole.

8. That all the facts necessary for Your Excellency's Gove}'nmeni:’s benign consi-
have been most respectfully represented in the Memorial and Memo.randum

gsg;iiﬁzo Your Excellency in Council by the Memorialist’s mother.

9. That the Memorialist most humbly begs Your Excellency in Council to be
jously pleased to cancel the order for resumption because it is contrary to the terms
of the original grant as confirmed by many Hukums issued subsequently under the

orders of the Nizams of Hyderabad. :
For which gracious act the Memorialist shall, as in duty bound, ever pray.

May it please Y our Excellency in Council,
Your Excellency’s Most humble and loyal subject.
Srelb D F g P L
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7. That the Memorialist on attaining to the age of majority took upon himse’ =~
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