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No. 2 75

FroM

H. LUSON, Esq.,
Deputy Secretary to the Government of India,

». To

Tug SECRETARY 10 THE GOVERNMENT oF MADRAS,
REVENUE DEPARTMENT.

Home D tment.
e Depimnt | o B

: Calcutta, the March 1899.
SIR,

S I aM directed to refer to the correspondence ending with your letter
No. 53, dated the 18th January 1899, on the question of legislating with a
view of declaring the impartibility anhd Iizx[laéienalglityd of anciel(:it es}:ates idn

& the Madras Presidency, and to forward,
SNE,ftt::;t;mea“ﬁ},’,’_ 4 S e for the information of the Governor in
ber e s 3 i Council, a copy of the correspondence on
e 1 e Febroney Ta00. Y @ P T the subject with the Secretary of - §tate,

noted in the margin. 02

2. The general scheme of legislation submitted by the iGoverfirient:lof
Madras was recommended by the Government of India to Her Majesty’s Seore-
tary of State as suitable, and no modifications as to details were suggested-e<cept
that the opinion was expressed that the date of the: Permanent Settlement
Regulation of 1802 should be fixed as the date from which an estate must
have descended as impartible in order that it may eclaim the benefit of the
legislation. His Lordship has sanctioned the introduction of a Bill to give
eﬁl;ecg ti) the proposals, reserving his opinion until he sees the Bill with its
schedule.

8. I am to request that, with the permission of the Governor in Council,
a draft Bill may now be prepared and submitted to the Government of India,
together with the schedule which the Board of Revenue has been asked to draw
up, showing the estates which are locally considered to be, by old custom,
impartible and inalienable. ‘

I have the honour fo be,
SIR,

Your most obedient Servant,

o i A

Deputy Secretary to the Government of India.



Lztract, paragraphs 13—19, of Despatch to the Secretary of State, No. 43,
dated the 27th October 1898.

13. There remains for consideration the case of the ancient zamindaries
in the Madras Presidency submitted by the Government of Madras. This case
resembles that of the Oudh taluqdars, inasmuch as the policy of preserving the
old landed aristocracy by restricting the power of alienation is directly involved.
The circumstances are clearly explained in the order of the Government of
Madras, No. 508, dated the 29th June 1897, a copy of which, with a copy of the
memorial from the Landholders’ Association of the 5th February 1897, alluded
to therein, is appended to this Despatch.

* 14. The permanently-settled estates in the Madras Presidency are of two

S

%
Bera

———

main classes—the modern zamindaries created by the Permanent Seottlement.

Regulation, XXV of 1802, and the ancient zamindaries which were in existence
before that Regulation was passed. The present discussion concerns only
zamindaries of the latter class. They were originally either military fiefs or
properties which had become heritable in the hands of official sunad-holders (or
farmers-general of revenue) under Native Governmeénts. Out of a total number
of 849 permanently-settled estates covering an area of 27} million acres, there
are 135 of these ancient estates covering an area of 154 million acres. Until a
few years ago it was believed that thesp estates were held under the law of
primogeniture, and that they were impattible. It was also believed by all
interested in the matter that the holders for the time being of these impartible
estates had only a life interest in them, and that their powers were the same as
those of the manager of a Hindu family with the exception that partition could
not be claimed by the junior members of the family, who were only entitled to
maintenance out of the income of the estate.

15. This view washeld to be erroneous by the decision of the Privy Council

in 10 Allahabad, 272., In this decision it was ruled that the holder for‘the time
- being ig absolute apyner, and can dispose of the estate as he pleases, unless in-
altenability depends or custom which must be proved, or on the nature of the
! tenure. 1t has also been decided by the Privy Council that the rule of primo-

., &eniture and impartibility does not necessarily attach to any estate, but is only
~ the result of family custom Jiablé t6 be annulled vwith the mutual consent of the
" memhers of the family. These decisions have imported an element of uncertain-

| ty intg the naturs of thé tenure; which can enly be settled by protracted litis

-'gation in each case. They have resultéd in A* great amount of Titigation, the

Junior-members in the ecasé of several estates which had been supposed to be
impartible having instituted suits for partition, and alienations having been
made and contested. The landholders viewed this condition of affairs with
alarm, and, fearing the decay of the influenc¢e and importance of their families,
presented memorials to the Government of Madras through their Association, in
1890 and 1892, invoking the aid of the Legislature to declare the ancient
zamindaries impartible and inalienable. ;
16. The Local Government at that time declined to comply with the request
of the memorialist for the reasons quoted in paragraph 4 of the order of the 29th
June 1897., The present memorial from the Landholders’ Association is an
appeal to Your Lordship against that decision. It puts forward in a very forcible
way the arguments in favour of the legislation, The present Government of

Madras, differing from the view taken by the Local Government in 1893, deem

it expedient to declare by legislation, as prayed for by the memorialists,—

(1) that ancient zamindaries and estates of the like nature which have
descended as impartible continyously, from some date to be fixed,
and of which no partition since that date can be proved, are im-
partible ; and '

(2) that the powers of the holder of the estate for the time being shall be
those of the managing member of a Hindu family governed by the
ordinary law of succession.

The Government of Madras advocate this legislation as dictated by *simple
Justice in view to a return to former status and to the removal of ha ips

“
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produced by the interpretation of the law by the Courts, and also on the grounds
of public policy explained in paragraph 11 of their order of June 1897.

17. We agree with the view taken by the present Government of Madras,
and think that effect should be given to the wishes of the memorialists. They
do not demand any general declaration of inalienability which shall necessarily
apply to all the estates which were recognised in 1802, whether partible or
impartible. Nor do they seek to create any new attribute of inalienability or
‘toimpose any limitation or restriction upon the power of alienation which the
representative of a joint family possesses under the Mitakshara law. But the
Privy Council has ruled that if an estate is impartible, the very attribute of
impartibility destroys the degree of inalienability which would, under that law,

“attach to the estate if it were not impartible. It is this ruling which the memo-
rialists seek to set aside. As pointed out in the memorial, the doctrine by
implication denies (and, if allowed to stand, will be certainly éxtended to deny) ®
all claims of the members of the family upon the estate to maintenance or other-
wise, and perverts to the injury of the family the very attribute of impartibility -
which was desired as a protection to its dignity and status. It is true that a
custom of inalienability may be proved. But such a custom would be not a
tribal or territorial custom, which is really a part of the common law of the tribe
or territory, and is generally capable of abundant illustration, but a custom
- personal to each family, for which it must be proved separately. 1t is, more-
over, a negative custom, to establish which it is not sufficient to show that no
alienation has ever been made ; but it must be shown that alienation has been
abstained f#ém under circumstances which render it certain that alienation
would have occurred had not the custom of the family forbidden it. We agree
' with the memorialists that the position is fraught with the'gravest danger to the
“interests of all families whose estates are of importance ; for it is clear that an
~owner who has so little consideration for his family as to desire to alienate his
estate will not hesitate to set up an allegation of its impartibility i by so doing
he can free himself from the restraints which the Hindu law imposes upon him,
and that, whatever the ultimate decision may be, the

_ : litigation that may ensue
will often be ruinous to the family. We also agree with the Government of
Madras that on grounds of general policy it is most desirable to prevent the

decay of the old landed families of the Madras Presidency which is likely to
result from the interpretation that has been given of the exist};n‘g gw.ls .

18. The general scheme of legislation proposed by the of
Madras and mentioned in paragraph17 above ap%ears toybe'smm%?;err'tf‘igrifwal
Government have not proposed any definite date from which the estate must have
descended as impartible in order that it may claim the benefit of the legislation.
We think that the proper date to fix will be that proposed by the Landholders’
Association and the Madras Board of Revenue, namely, the date of the Perma-
nent Settlement Regulation of 1802.

19. The Government of Madras have not

s contemplated f to
Your Lordship, but we have considerdd it advisabl, R

" e to submit th tter for .
your consideration both because the memorial of the Landholders’ f\s:;:i ation s

addressed to Your Lordship and because of the great impo ed
measure and of the princi}?le involved. ShouldgrYour £011.-t(f51111(i‘; (i;l:::ig;o e -
lation being undertaken, we agree with the Government of Madras thatan
inquiry should be made with a view to the preparation of a schedule of aneient ®
estates. 'We are consulting the Local Government as to the necessity of appoint~
ing a special Commissioner for this purpose, and are suggesting that the work
might be undertaken by the Board of Revenue without special assistance.

J_

j G.I.C. P. 0.~No. 1586 H. D.—16-3-99.—60.—P, K. B.

o

Telegram, dated the 14th February 1899,
Worm—Her Majesty’s Secretary of State for India, London,
To—His Excellency the Viceroy, Caleutta. :

. In continuation of my telegram of 7th Februa
introduced for Madras Zamindars,

: ary last, I sanction Bill being
reserving my opinion until I see Bill with its
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G.0., No. 281, 28th April 1899. ‘1

Ancient Zamindaris.

Letter from the Government of India forwarding copy of the correspondence with the
Secretary of State for India, on the question of legislating, with a view of declaring the impart-
ibility and inalienability o’f — in the Madras residency, commaunicated to the Board of
Revenae, with the request that the rough draft of a Bill to give effect to the intentions of the
go;emlont of Indis, together with the schedale, may be prepared and submitted at an early

ate, '
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GOVERNMENT OF MADRAS,

REVENUE DEPARTMENT.
e N S

Reap—the following letter from H. LUSON, Esq.. D
ment of India (Home Department—}adic‘;g{l)f

Government of Madras, R
March 1899, No, 308 .. " v¢. Department,

y Secrotary to the Govern-
to the Secretary to the
dated Calcutta, the 20th

g with your letter, No. 53,
A g with a view of declaring
¢ Impartibility ang inalienability of
ancient estates in the Madras Presidency,
and to forward, for the information of tne

overnor in Council, g copy of the corre-
Spondence on the subject with the Secre-
tary of State, noted in the margin.

Extract, paragraphs 13—19 of Despateh to
the Secretary of State, No. 43, dated the 27¢h
October 1898,

Telegram from the Secreta of Stat
dated the 14th February 1899, % i

that it may claim the benefit of the legislation,
introduction of a Bill to give effect to the Propo
sees the Bill with its schedule.

3. I am to request that, with the permission
Bill may now be prepared and submitted to the Gove : :
the schedu}e which the Board of Revenue has been :tlst’::f Uttoofirlat;im, to%eth.er ng};
estates which are locally considered to be, by old custom, impartible a‘llli()i’ iiaﬁi\?nlﬁ)le

1 Sap has sanctioned the.
S48, Teserving his opinion until he

of the Governor in Council, a draft

——

Excrosurzs,

Exrracr, paragraphs 18—19, of Despatch to the Secretary of State
October 1898, :

* * *

No, 43, dated the 27th

* *

13. There remains for counsideration the case of the ancient zamj L0 !
Presidency submitted by the Government of Madras, his case r :etﬁ:gl‘i':!‘!tsh ;tnoghe:hff(a)(irgg
talukdars, inasmuch as the policy of preserving the old linded aristocracy b l;egbricti'ng the
power of alienation is directly involved. The circumstances are clearly explai}r'xed in the order
of the Government of Madras, No. 508, dated the 20th June 189 7, a copy of ﬁrhich with.s copy
of the memorial from the Landholders’ Association of the 5th February 1897’ alluded to
therein, is appended to this Despatch. ¢

14. The permanently-settled estates in the Madras Prosidency are of two, main ¢lasses—the
modern zamindaris created by the Permanent Settlement Regulation XXV of 1802, and the
ancient zamindaris which were in existence before that regulation wasg passed. The present
discussion concerns only zamindaris of the latter class, They were originally either military
fiefs or properties which had become heritable in the hands of offisial sanad-holders (or
farmers-general of revenue) under Native Governments. Out of a total number of 849 perma-
nently-settled estates covering an area of 27} million acres, there are 135 of these ancient

\ - %
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No. 981, Revexve, 28t Aprir 1899.
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estates coverin 151 million acres. Until a few years ago it was believed that these
estates were hcﬁc? zuagﬁ: t?lfe la%w of primogeniture, and that they were 1r_npart£b1§. It was t_utlso
believeq by all interested in the matter that the holders for the time being of ¢ ese;l 1mpa;mthe
estates had only a life interest in them, and that their powers were the same 9(,15 ‘; osl:a of the
Manager of a Hindu family with the exception that partition could not be claime fytth e ]!Jtlal'lor
‘ﬁembers of the family, who were only entitled to maintenance out of the income of the estate.

is vi us by the decision of the Privy Council in 10
Allal?f{;a?i‘?g?;wv;nvxgs gzgsi:’:; 1:: zgmﬁﬁed th{ht the holder for the vime benag is absoltute
Owner, and can dispose of the estate as he pleases, unless 1nallenab1htyddene1:1 % otnh cu:;n om
Which wust be proved, or on the natare of the tenure. ‘It has also been eclgle : [y het rivy

uncil that the rule :)f primogeniture and iqlpamblllty does mot g(a}itats};aarl yta {),c nsonzn);
estate, bug is only the result of family custom liable to be anngjled wit ; e mutug, tco' : 1;1;)
€ members of the family. These decisionslhgvg lmpo: tei:; ‘i'i(:irgn'zzitog ?x:l (;e;}:u:agem f}‘he;
Dature of i only be settled by protra ] .
ve resuli:i:lde if’:‘“;i;;’h;?:o‘;i'; of li);igation’ the junior members in the cfxteie of segerlq.l estt_ates
Leedy a1 o PRt AR b, o o
avin od. The landholders viewed th 1d _ n
and, fga};i?; gﬁ:d;e::;i :?:}t:gs&guence and importance of their families, gregente]g me:;lona-ls t;c;
the Government of Madras throngh their Association, in 1899 and 1!89 l,)lmvo ug the aid o
the Legislature to declare the ancient zamindaris impartible and inalienable.

16. The local Government at that time deeclined to comp%y Kltggglltir l'eqﬂleBS;? of 'leliie
memorialist for the reasons quoted in paragraph 4 of the order ol t eY Lun?i ok :
Present memorial from the Landholders’ Association is an appea e ?ur Orfst}lxp !llga:ulls
o g 10 putoryard i ey rSl war e oxgaonts in dmone, o g
1 m 8, daifering .

Gz:.ernfx}:aentprizsefggg Ori::nmmgste:;eg:n{a to declare by legislation, as prayed for by the
memorialists,— 1

. 3 i d estates of the like nature which have descended as

e ity v o i 0 o0, o ik P
since that date can be proved, are impartszle:hal:fl being shall be th £ th

Ider of the estate for the time being sha i i i

(2) th:;‘; rt’iu; ig(;w;?molfe trh:fh: H?!rl du family governed by the ordinary law of succession.

, v s bl ictat imple justice in view
Th : dvocate this legislation as dictated by simp ») :
to a retgr(iot‘oerfz:'n::: :tt;::: da?; :o :lne removal of hardships produced by P itérrdtation ol
theflaw by the courts, and also on the grounds of public policy explained in paragraph 11 of
€ir order of June 1897,

17, 1 4 iew taken by the prese.nt_ Government of Madras, and think that
effect shn\gg ;%re;i;ﬁh“t,hsh:l:vishes of the memorialists. They do not demand any general
declaration of inalienability which shall necessarily apply to all the estates which vygre retgc_)g;?zed
1802 whether partible or impartible. Nor do they seek to create]_any new al::'n ntl:a of inalien-
ability or to impose any limitation or restriction upen the power of alienation which the represen-
tative of o joint family possesses under the MitnkSI?am lay.' : But the Privy Council ha_s rqled
that if an estate is impartible, the very attribate of impartibility destroys the degree of m'nlwq.
ability which would, under that law, attach to the estate if it were not lmparf:lble. It is t}ns
riling which the m:)morialists seek to set aside. ' As peinted out in the n]lemona], the doct-lfme

Y implication denies (and, if allowed to stand, will be certainly extended to deny) all claims
of the members of the f&mhy unpon the estate to muintenance or otherwise, and perverts to the
njury of the fanlily the very attribute of impartibility which was desired as a protection to its

ignity and statas, It is true that a custom of inalienability may be proved. "But such a
Sutom would be not a tribal or territorisl custom, which is reully  part, of the common low of

e tribe or territory, and is generally capable of abundant ‘lllustratxon, but 8 custom peraonal
 cach Tamily. Los e e proved separately. It is, moreover, a negative cnstom, to
stablish which it is not sufficient to show that no alienation has ever been made ; but it must be
Shown that alienation has been abstained - from under circumstances w]ng:h render it certain
that, alienation wonld have occurred had not the cu§tum of the family forbidden gt. We agree
rit the memorialists that the position is fraught with the gravest danger to the interests of all
: R amilies whoge estates are of importance ; for it is clear that an owner whq has so little con-

8\ 8 deration for his fam#y as to desire to alienate his estate will not hesitate to set up an
\allemtion of its im rtibzlit, if by so doing he can free himself _f.rom the restraints which the

indy lgw i'hposesp;?pon i:i n.lY and that, whatever the ultimate dec1.sxon maé be, the litigation th: ¢

{DRY ensue will often be rainous to the family. We algp agree with the Government of Madras

| that,. 1 grounds of gencral policy it is most desiralle to prevent the decay of the old lanided
153} familieg of the Madras Presidency which is likely to result from the interpretetion thut has

’I “en given of the existing law.

-



| tioned in paragraph 17 above appears to be suitable,
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No. 281, Revexuve, 2818 Apri .1899.
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18. The general scheme of legislation proposed by the Government of Madras and men-

ra The L : ave ot
proposed any definite date from iAo b

which the estate must hav

) : o desce : ¥ in order
| that it may claim the benefit of the legislation, We thin S Tapbis

k that the proper date to fix will be
that proposed by the Landholders’ Association and the Mad . . ly, the
date of the Permanent Settlement Regulation of 1802. S e s

plated a reference to Your Lordship, but
. f:’l" YO? consideration both becaus? tie
. ssed to Your Lordshi use of the
great importance of the proposed measare and of the principle iniollr;et:i“.d bgilztmld Your
Lordship sanction 1egxslamon'bemg.undertaken, W agree with the Government of Madras theb
an mquiry should be made witha view to the preparation of a schedule of ancient estates. V@
:fu-e c;l)psultmg the L(()ical Gove etl_lt as Eo the necessity of appointing a special Commissioner
or this purpose, and are suggesting that the work mighy be ertake d of
Revenue without special assistance. . o T IMEN

Telegram from Her Majesty’s Secretary of State for India,
Viceroy, Calcutta, dated the 14th Febru

In continuation of my telegram of 7th Febr
Madras zamindars, reserving my opinion until I

London, to His Excellency the
ary 1899,

uary last, I sanction Bill being introduced for
see Bill with its schedule.

Orper—No. 281, Revenue, dated 28th April 1899,

Miscellaneous. Communicated to the Board of Rev-

(einufi, P'it%.ﬁ"’ request that the rough
f : raft of a Bill to give effect to the inten-
tions of the Government of India, together with the sch » S

edule, may b . and
submitted to Government at an early date. » may be prepared

(True Extract.)

(Signed) G. 8. FORBES,
Secretary to Government:

To the Board of Revenue (Land Revenue).

<«
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