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RE TANGELLAMUDI PRIVY COUNCIL APPEAL,

o

HIGH COURT APPEAL No. 34 OF 1896,

D

[ 4
F
ME;MORANDUM OF INSTRUCTIONS TO COUNSEL.

¥ b
1. The relationship of the parties will appear from the pedigree on next page.
2. The mutta of Tangellamudi, consisting of eight villages, viz., Tangellamudi,

. Kalaparoo, Kokarapadu, Ponoocalloo

Enclosure 6 to H (1), p. 92. ‘ Comaduvolu., I_‘Taguladevonypadu, Medii

nirowpalem, and Malakapuram alizs Palagoodam, originally formed part of an
ancient and once impartible estate.

3. Narayya (No. I), who held the ancient impartible raj, rebelled against the
British Government in 1783 and his estate was confiscated. It was re-granted to
his eldest son, Venkata Narasimha (No. II in the pedigree) in 1784. The Govern-
ment resumed it again in 1793 for arrears of revenue, and in 1802 two new zamin-
daries were carved out of it and granted to the two among the three sons of N arayya
(No. I in the pedigree). Nidadavolu, the larger estate, was granted to Venkata
Narasimha (No. ITin the pedigree) and Nuzvid, the smaller estate, to Ramachandra

7 LA, 38. (No. V in the pedigree). This so newly
o formed estate of Nuzvid was the subject
of the decision of their Lordships of the Judicial Committee, wherein they declared

the estate to be partible and subjected it to a partition among the six sons of
Sobhanadri (No. V1).

4. Venkata Narasimha (No. IT) died and was succeeded by his adopted son,
Narayya Appa Row (No. III). The latter also died and his estate is now repre-

sented by Papamma Row (No. IV), who is the plaintiff in_the case and the
respondent before the Privy Couneil. '

5. Raja Narasimha (No. VII) sued his brothers, Venkata&simha (No. II)

and Ramachandra (No. V), for a partition and for recovery of his one-third share
in the estates held by them,

6. IHe obtained a decree in the Court of First Instance, but his suit was

dismissed by the Sudder Court. No
Sudder Reports, 1805'."26’ p. 198, appeal was preferred against the decree

of the Sudder Court, which therefore became final.
. 7. Narasimha (No. VII) died some time after the decree and 4. angement
was made, by which Venkata Narasimha (No. II) and Sobhanadri (b%ettled

an annual sum upon his family for
their maintenance. This was afterwards
commuted into a grant of land in full -
of all claims past and future.*

8. In the settlement so made by the two branches of Venkata Narasimha
(No. II) and Ramachandra (No. V), ‘the mutta of Tangellamudi, the subject of *
the suit, was granted by Raja Narayya Appa Row (No. I11), while the mutta of

*LR,7 1A, 38, at p. 44 (zide also 10 Mad.,
15.
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Raja of
Venkatagiri.

|
|
{

91 (p. 68).

Parthasaradhi

Appa Row.
Appa Row.
(4th Defendant.)

Raja Venkatadri

No. XIII (2nd Deft.).

Died 18-5-

|

XL

Sri Raja Rajaji Bahadnr.

No.

, - 198).
No. X1I (3rd Defenddant;.

Sudder Reports,
Ne. VII.

FirtE WIFR,
Venkamma Garu.
Row Garu.
Died after 1818 (7 L4,
Died before suit (p. 2)-

|

i

|

1805—26
Chinna Venkamma Garao.

|

Raja Narasimha Appa

p. 45

Raja Simhadri
Ppa Row Garu.
61 (p. 6).

A
Died 10-11-

3

l

Venkamma Row Garn.

No. X (st Defendant).

Died 1890 (p. 66).

(p- 3).
No. IX.

Row (aru.
Died 17-2-86

Wife Sitamma

No. L
Ramachandra Appa Row
No. V.

Pedigree.

v Bahadur Gara.

Died before 1802 (7 1.4., p. 43).
Buhadur Garu.

Raja Narayya Appa Row
Died before 1816 (7 LA., p. 44).

Raja

p. 45),
No, V1.

Raja Sobhanadri Appa
Row Bahadur Garu.
Died 28-10-68 (7 L4.,

»

ahadur Garu.
64 (7 LA,
at p. 44).
Died 7-12-64
(16 Mad., 385).
No. IIL.

No. 11,
Raja Narayya Appa

Row Bahadur Garu.

Eunpwst WIFE,
Venkamma Garu.

Raja Venkata Narasimha

Appa Bi
Died 7-12-

Raja Papsmma
Row Bahadur
Garu.

No. IV (Plaintif).

3

Chevendra, consisting of six villages, was granted by Sobhanadri (No. V1) to Raja |
Simhadri Appa Row (No. VIII) and Raja Venkatadri Appa Row (No. XIII), the
sons of Narastmha (No. VII).

9. The circumstances under which the grants were made and the character
and course of enjoyment thereunder and the subsequent conduct of the parties

in dealing with the property demand special attention and will be set forth
in detail. -

10. It would appear that Narasimha (No. VII) during his lifetime and subse-
quently his two sons, Simhadri (No. VIII) and Venkatadri (No. XIII), were in
receipt of varied sums (between Rs. 800 and 400) for their maintenance which
*C, 1-4-42, p. 15; E, 16-4-41, p. 20; D, Va8 paid at very irregular and distant

' 96-7-42,p. 18. z * 77 intervals. This proved a source of
constant complaint * on the part of the

two sons of Narasimha and a perpetual amnoyance, trouble and vexation to the
revenue authorities, who had incessantly to interpose for enforcing the payments
(but often without success either owing to lack of funds or lack of will on the part
of the zamindars). The discontent, in consequence, acquired such magnitude that

XIX, 24-8-44, at p. 124. it ultimately called for the interference of
XXI, 15-3-46, p. 159, Sir Frederick Adam, the then Governor
C, 1-4-42, p. 15, at p. 16. of Madras, who made some settlement in

Februari 1835 when he visited those parts of the country. Under his influence
and in his presence a settlement was effected, and Narayya (No. III) filed a
~h ‘ . samakhya t (ie., an agreement), dated
i '1}%2 E(gi tp?ggmed’ o i R 4th February 18,35, underta.king, to pay
Rs. 4,000 for the marriage expenses of
the two sons of Narasimha (No. VII) and a monthly allowance of Rs. 400 for their
3 98 maintenance, which, however, remained

AR AT unpaid till 1843, :
11. Similarly, Sobhanadri (No. VI) undertook to pay Rs. 2,000 for marriage
expenses and Rs. 200 as monthly allowance. The result »f the undertaking how-

b ever was not better than in the case of
XXI, 15-3-46, p. 159. : Narayya (No. II).

12. Notwithstanding the high authority and auspices under which the arrange-

ments were made, the punctuality in payment did not improve, nor were the

complaints of the two brothers, Simhadri (No. VI1II) and Venkatadri (No. XIII), any

+ B, 16-4-41, p. 20. the less incessant. § At least coercive
: measures were deemed necessary and

orders were issued by the Collector that payments should thenceforward be made
by Narayya (No. III) and Sobhanadri (No. VI) toh the Government treasury : a
o : course which was as unpleasant for the

B B SRl pares L 0ol 3 authorities to undertakg as it was for

the zamindars to submit to. In point of fact, excepting small and distant payments
made on the part of Sobhanadri (No. VI), no practical good resulted to the two sons
of Narasimha (No. VII), who will, for the purposes of this memorandum, be referred
to as the two brothers. So far as Nidadavolu estate was concerned the two brothers,
viz., Simhadri (No. VIII) and Venkatadri (No. XIII), literally received nothing
towards their allowance from February 1835 to August 1843, when in lieu of the

arrears due and for future allowance the mutta in question was commuted and
transferred.

13. Before drawing attention to the character and nature of the transfer itself,
a further fact has to be noticed.

14. The Nidadavolu estate fell into arrears of revenue and the estate was

attached and remained under the management of the Collector. It was involved
in heavy debts, besides the claims of the two sons of Narasimha on the estate. The

Board’s Procesdings. dated 1%th Ja 1843, task of extri?ating the estate was con-
V? d: XV, 18-1 l—f'?;,’ p. 113, Pam.aznuary siderable. The Court of Directors came

: to its rescue. The Court desired to
restore the estate, and to place it on a firmer basis directed. that all the legitimate

claims on the estate should be inquired into and settled. The Court further
; ;



4

directed that the estate should be sold for arrears of revenue and bought in by the
Government itself, and that, thereafter, on effect being given to the arrangements
made by the authorities in settlement of the claims, the estate should be re-granted
to Narayya (No. I1I).

15. The sale of the zamindari for arrears of revenue was effected some time

XV, 18-11-43, p. 113, para. 3. before the 7th April 1843 and the estate

o was in the possession of the Government
X11, 4-4-50, p. 107. in their own right, and its restoration to
Narayya Appa Row was purely an act of grace.

16. The settlement regarding the Tangellamudi mutta was made in August

1843, and in pursuance of the same the two brothers were placed in possession in
* Ex. XVII, 7-8-44, p. 120.

August 1844 * and the remaining portion
alone was made over to Narayya (No. I1I)
as will hereinafter be more particularly noticed.

17. When the arrangements regarding Tangellamudi were made and the two
brothers were placed in possession, the Government were sole masters of the situation and
Narayya (No. 111) had strictly no legal rights in him.

18. In considering the nature of the transaction, therefore, it would be import-

ant to note not only what Narayya and the two brothers thought of the matter
but also what the Government thought and how they viewed it.

19. It here becomes important to notice the several claims which were recog-
nized by Government and how a settlement was effected in regard to each of them,

so that the nature of the settlement in respect of the Tangellamudi estate may be
seen in prominent relief.

90. The claims that were recognized by the authorities were five in number—

RS, A. P
(1) Zamindar of Nuzvid .. e e 3 .. 1428000 0 0
(2) Birjee Mohen Doss .. o a5 3 .. 159500 0 0
(3) Velluri Venkatareddi Naidun i olt O3 $18885 0 0
(4) Simbadriand enkatadri, being marriage expenses and

arrears of past maintenance .. -3 ‘e 344757 2 2
(5) Lakshmikantamma o's s oo . os o F1E400 VOIG

4 Ex. XIX, 24-8-14, at p. 125. $ Ex. H(1),p. 79:

N oo gy Y o edbiosacd #01be Loyl el S L B
91. Upwards of fourlakhs of rupees were due by Narayya to the Nuzvid estate.
In the embarrassed and indebted condition of Nidadavolu, it was found impossible
to satisfy the claims of the creditors otherwise than by transfer of portions of the
samindari to the several claimants, either temporarily or permanently, according
to the na.ure of the settlement with each claimant. So far as the claims of Nuzvid
were concerned, it had been arranged, under the sanction of the Court of Directors
and the consent of Narayya and Sobhanadri, that three taluks, viz., Pentapadu,
Gundugolan: and Chevendra, which appertained to the N idadavolu, should be
severed irom it and permanently transferred to Sobhanadri after effecting a
v : - sub-division of the portion so to be
Ex. XIX, 24-8-44, pp. 124 and 125. transferred with a separate assessment
fixed thereon.

99, Before Narayya was restored to possession, the aforesaid three taluks

.

were placed in the possession of Sobhanadri (with a provisional arrangement for

payment of assessment based on a rough caleulation), though the sub-division

itself was effected later on, along with
Ex. H(1), p. 78. Ex. XVII, p 120. < Ay
* XIIL, p. 110,  XIX, p. 126. that of the mutta of Tangellamudi

' which had also been permanently trans-
ferred to the two brothers, as will presently appear.

93. There still remained the other claimants, whose claims had to be satisfied.

24. The claims of Birjee Mohen Doss amounted to Rs. 76,438-9-9. A
settlement was made with him, whereby he had to relinquish Rs. 11,913-9-9, and
for the balance of Rs. 59,500 (after deducting Rs. 5,025 paid in cash) the village
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ive i is enj nt for a poriod of
' i be given over to him for his enjoymen |
i a]var: m'e?ezzz; 'cog the proﬁt or loss arising out of the trgnsactmn.
e i g T'wo arzis were addressed to the Col-
» Enolosure No. I to H(1), 8-10-43, P- 83.  Jector bv Narayya*® and the creditor
11 to H(1), 8-10-43, p. 84 Birjee stohen Dosst on the same date,
t Epolomsn oA ; ’ and the Collector forwarded these along
+ Ex. H(1), 18-11-43. P- s with his own letter £ tc;(tlhe S_ecr«(aliiary tﬁ
i s which he made regarding ait
Revenue, reporting the arrangcpe:nts w >
mi ?r(;?igog: of ethe Ni(’ladggolu ostate and soliciting the sanction of the gg;ard and
Government to the arrangements thus effected under his directions.

5 ‘m of Venkatareddi, a sum of Rs. 19,885 was found to

b dfg . ?cii%‘a;g;tg)etﬁ: u;attlemcnt made with him; also under the dlrefaltl.ct{l l<1)‘i
t}fe Coilector he was to relinquish Rs. 1,000 and to get Rs. 18,889, f(t?rG“ iich he
3 T L s to enjoy the village o omparoo

Enclosnre No. 1T to H(L), T R for a term of six years and to bear the
Enclosure No. IV to H(1), 8-10-43, p. 88, profit an d loss ansing from +hi! i

action.

¢ < mant was Lakshmikantamma, the adoptive mother of Narayya
Ap : 6R<;I\;'1?e nSel’:Z :lvaas entitled to a monthly sum of Rs. 200 for her maintenance.
AI Eum of Rs. 11,400 had fallen into arrears, and the arrangement was that she
hould relinquish Rs. 10,900 and the remainder Rs. 500 should be paid to her by
A ot Narayya in ready money. In lieu of
Enclosure No. VIT to H(1). 6-9-43,p-93. 4 fiture maintenance, the village of
Tadaparru was to be enjoyed by her during her lifetime and she should not alienate
the same.

97. Now comes the important subject we are more immediately concerned
with, viz., the nature of the arrangements effected between Narayya Appa Row on
the one hand and the two brothers, ie., the two sons of Narasimha, on the other.
1t is contended that the arrangement offocted with the two brothers, the sons of
Narayya, resulted in an absolute and permanent alicnation in their favour of the

k mutta of Tangellamudi, consisting of
Bight villages appear in Ex. XI, p. 106, and the eight villages, viz., six seri villages,
Kx. XII, p. 107. Malakapuram, otherwise called Palagoo-
Vide Ex. XV at p. 114, para. 9. dam, Tangellamudi, Comaduvole, Ponoo-
: calloo, Kalaparoo and Kokarapadu, and

two mokhasa villages, viz., Nagulapadu and Medinirowpalem (vide exhibit XV).

98. The claims of the two brothers for arvears from February 1835 to August, :
1843 amounted to Rs. 40,757-2-2, which together with Rs. 4,000 due for marriage .
expenses came to Rs. 44,757-2-2, and the village of Malakapuram aZias Palagoodam

Enclosure No. VI to H(1) at p. 92. was assigned in pe;‘petxiity in satisfac-

d : tion of the arrcars, and the remaimning
seven villages were assigned permanently in lieu of the future allowance.

20. Before pursuing the subject further, it may be desirable to make a brief
!-eference here to the contentions of the parties and the points arising for decision
in the case. The plaintiff’s o tention is, that the grant of Tangellamudi to the

two brothers was personal tc themselves and to such of their descendants who

were entitled to maintenance from them and out of the estate, that there was also

a grant by .Spbhanadri to the two brothers of the estate of Cil_evendra, that there
was a partition between the two brothers in which Tangellamudi fell to the share -
of Simhadri, by virtue of which Venkatadri’s right in Tangellamudi ceased, that
Symhadri died in 1861 and that the estate was since then enjoyed by his widow,

Sitayya, till her death in 1885, that after her death the cause of action & crued to
plaintiff for the recovery of the estate. _ :

30. The main defence was, that the grant was absolute, that eveﬁ according
to the plaintifi’s own case pluintiff had no right to sue so long as Venkatadri and
his line still existed, that the estate was openly enjoyed by Simhadri and after his -

death by his widow absolutely, and that the plaintiff’s suit was therefore. barred
by limitation. St un , FOIOYR AT



Bub-Judge’s judgment, p. 176, para. 6.

(1) The nature of the grant (which
(2) Whether the plaintiff has a right to sue (vide issue 1II) ?

. 31. The following are therefore the
main points for consideration, yig,—
18 comprised in issue I1)

(3) Whether the suit is barred by liniitation (vide issue V)?

82. It is unnecessary to draw special attention

parties regarding the alienations made by Sitayya i
or to those raised in comnection with plaintiff’s ‘adoption.

Vide p. 176, para. 10.

6 Moore’s Indian Appeals, 17.

23 Indian Appeals, 64.

1I Agra Reports, 150.

21 Weekly Reporter, 119.
4 Indian Appeals, p. 228 (227).

12 [ndian Appeals, p. 205 (214).

Broom’s ¢ Legal Maxims,” 652.

Drummond ». Attorney-General, 2 H.L.C., at
p- 861.

34 The Collector was in a sense an arbiter and in fact
transaction. The settlement was come to at his mediation,
his presence. In writing about it, he observes that “ aft

Ex. H(1), p. 78 (79).

““ sence, an adjustment has been effected, of which the followin
“and which, I trust, will, upon consideration, be deem

Ex. H(1), p. 79 (80), para. 9.

¢ Kokarapadu, Ponoocalloo, Comaduvole,

“ puram alias Palagoodam, shall be perma

‘“ they paying the peishcush.

Nagulapgdu, Medinirow
: nently alienated to Simha
This cession, it will be obs

to the contentions of the
n favour of her daughter,

Issues I, VI and VII
have become unnecessary as stated b

the Sub-Judge in gr 7
b P paragraph 10 of hig

33. It is submitted that where sev-
eral contemporaneous documents have
been reduced to writing to evidence a
single transaction, the contemporuneclms
statements and conduct of persons in-
terested and taking part in the transac-
tion must all be looked at as g whole in

etermining the legal charae
s L, g racter of the

he brought about the
vn;h his advice and in
er irequent conferenc
:: between N arayya Appa Row and :lfg
above-mentioned parties in my pre-
- gbis a} brief summary
: e t
:‘ satisfactory . y t;zee Bgia:ltllttov}ijle
¢ 1 2
lages, viz., Tan_gellamudi, Kfﬁaparoo
palem and Malaka.
dri and Venkatadyi,

“not only in full satisfaction of the whole amount of arrear %rfvi(}in:a B s
“for the marriage expenses and the monthly allowance of R 4 e

Ex. H(L), pp. 78 (79), 80, 81,

35. The Collector sent translations of the arzis or
rbl?/ the two brothers and Narayya with his letter to the
of t

he arrangement.

36. That the two brothers viewed the. transaction i
saction in t
that they accepted the arrangement on the basis of a pell =

their favour of the eight villages, now

Enclosure No. VI to H(1), p. 91, at P- 92, para. 4.

Vide also Ex. X, 25-11-46, p. 105 letter b
Simhadri stating that he golt) Tang(ellamud};
as permanent zamindari).

“by him (Narayya) from 4th February 1835 up to Jul

“as well as Rs. 4,000 on account of

“subordinate hamlets

_(JO due up to
mn lieu of all
ccount of the

“this period, but alse
“further payment on g
“ monthly allowance.”

petitions addressed to him
Board, asking for sanction

samt; light and
) ‘manent alienation ;
forming the Tangellamud; n?;ltizgoza;ln
not for a moment be doubted. ’The-
say 1n their arzi (enclosure No. VI t{)
(‘E‘Xhlblt H(1), p. 91): “In lieu of the
! amount of Rs, 40,757-2-2, being the
arrears of the allowances due to us
1843 at Rs. 400 per month

' ) marriages ine i =
‘““he (Narayya) will alienate to us a vilhax,;e,r f:l:ﬁs;’ l\xllz;amb oty TR,

‘ appertaining to Ambarpet mutta in the Nidadavolu
“the monthly allowance, which should be continued
‘“ August, he will give up to us seven villages, viz
“ Kokarapadu, Ponoocalloo, Comaduvole il
“taining to the said mutta, making in’all eight vil

kapuram alias Pulagoodam,
zamindari; that in liey of
'i? us ﬁ“rom the month of
¢ angellamudi, Kalaparoo
Nagulapadu, MedinirOsz’zlem, : :

lages with their sevars or

that these e !
“over to us at the time when the N idaxdavgglyu]al;\ijlzé[aﬁe'9 il orated oad wide

aharzally parganas as well

e

|
f 1 :
?

7

“as Ambarpet shall be given to him by th. Tonourable Government and the
¢ separate cowle should be obtained in our man.  “or these villages fizing the Circar
¢ peishcush thereon distinctly in proportion to the ¢ v parganas according to the
“sub-division accounts which may be performed by .. Circar_and that we may
“ (after the villages are made over to us) continue to pay ouiselves thy Cirdar
“ peishcush which may be fixed thereon and take receipts for the sames enjoying
“ the fruit thereof in perpetuily as long as our posteriyy conlinues; morejver that
“ Narayga Appa Row or his heirs, ete., shall never at any time advance any claim regard-
“1ing the villages in question, nor shall ourselves nor our heirs, ete., bring any claim
¢ hereafter regarding the allowances aforesaid.”

37. The Board accepted the arrangement as on the permanent basis and
solicited the sanction of Government on
B AVL 4, n 118, the same footing which was accordingly

Ex. H, 4-1-44, p. 25. soht il
Ex XVII. 7-8-44. 1. 120 granted, and the eight villages were
TR, e, placed in the possession of the two

brothers and sub-divided and separately assessed in their names.

38. It is important to bear in mind that the Collector had to deal with three
kinds of claims-—(1) that of simple creditors, (2) that of a widow liable to be main-
tained for lite, (3) that of the two brothers relating to their maintenance under the
samakhya which 1s not forthcoming and the exact terms of which are not known.

39. The three claims have been treated ofi a different basis—by granting
villages for a term of years in the case of simple creditors and by granting a life
estate to the widow, while the transfer to the two brothers was to be perpetual
and permanent.

40. The circumstances preclude every suggestion that the grant to the two
brothers was intended to be treated either by the parties or by the ruling author-
ities as on the same footing as that made to the widow (adoptive mother of
Narayya Appa Row), viz., to enure to their benefit only during the period of their
natural lives. ;

41. The reason assigned by the learned Judges of the High Court* is the
3 98, lines 28 o 30 language of H(5) which they observed

e pen 0 Jinge 5. b , (it is submitted erroneously) is the

Enclosure V to (1) ab p. 90 (vide also enclosure. 10 document that should be looked at

S ot R for the purpose of ascertaining the real
nature of the transaction.

42. It must be here observed that H(5) as also H(6) is only an English trans-
lation, the original being in the Telugu language and not forthcoming, The
admission of the document was objected to. However, assuming for the present
that it is almissible, it is submitted that its language in no way negatives the

Page 90. contention of the third defendant. In

H(5) Narayya says: “Raja S

“and Venkatadri having in your (Collector’s) presence agreed and presented petition
“relinquishing all their claims regarding the payment of arrears of their allowance
“due up to end of July 1843 and of the Rs. 4,000 payable to them for marriage
‘“ expenses on condition of receiving in lieu thereof a village (Malakapuram) . . .
“and in lieu of the monthly allowance of Rs. 400 payable to them hereafter
“from the month of August 1843 to receive five zeroy:’l}y_vﬂla‘ges, viz., Tangel-
¢ lamudi, ete. together with two mokhasa villages . . . makin
“in all seven villages continuing themselves to pay separately the peisheus
““which may hereaiter be established and enjoying themselves the fruit and loss
“thereof; further that ao claims of whatever nature may hereafter be for ever advanced
“either by them for the payment of the said allowance or by us regarding the sai
“willages. T also give my assent and agree to abide according to the aforesaid
“ conditions and humbly solicit you will therefore be pleased to forward our
¢ petitions with your recommendation to the Honourable Government and to the
‘ Board of Revenue, and, at the time when the Nidadavolu and Baharzally parganas
‘“as well as Ambarpet mutta may be made over to me by the Circar, allow the
“aforesaid eight villages in the Ambarpet mutta to be taken possession of by the
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¢ gaid Simhadri Appa Row and Venkatadri Appa Row and continue the aforesaid
¢ conditions in force.”

43. In construing the document, the following matters must be borne in
mind :—

(1) It is not a formal document in itself, but only a letter written to the
Collector intimating the arrangement.

(2) The nature of the arrangement and the details of it were fully known
to the Collector himself and actual reference is therefore made in it to the arrange-
ment being made in his presence.

(3) Although the words ‘ heirs” or * from generation to generation” or
any other words of the like character are not particularly used, clear reference is
made to H(6) wherein such expressions are used by the two brothers. The two
documents being contemporaneous, they must be read together and especially when

; . H(5) makes special reference to H(6).
'Fl%zga(‘j};‘)i;t'oza}}ey » 9 HLLO, 78 (99)— Hence * every expression contained( in

. - __H(6) must be imported into H(5) espe-
cially as these petitions were executed in the presence of the Collector and presented
to him personally (as express}ly referred to therein).

_ (4) Both Courts concede that the grant of Malakapuram in lieu of arrears of
maintenance, etc., is absolute and permanent and no intelligible reason is suggested
why the grant in lieu of the future maintenance should not be regarded as a
permanent one.

(5) The language of the document makes no distinction between the two

Ex. XX, 30-3-49, p. 129 (para. 1), 135, 137 grants and is precisely similar. Only
151, 155. '’ one sub-division of the eight villages
17 Mad., 150 (156). is solicited and the eight villages are
BN j e T dealt with together as a single transfer,
while Narayya in H(5) solicits the sanction of Government and prays for possession
pemg transferred over. They were accordingly sub-divided as one lot and formed
into a single estate.

(6) If, as suggested by the learned Judges of the High Court, a life estate
only was intended in the case of the seven villages, then it is nearly certain that
Malakapuram alone would be sub-divided and separately assessed, while the
remaining seven villages would be treated on the same footing as in the case of
the village granted to Lakshmikantamma. It would not be out of place to draw
special attention to the careful expressions used and the provisions made by
Narayya while creating a life estate in favour of the widow. These are—(«) She
shall enjoy during her life and the property is to be taken possession after Lakshmi-
kantamma’s demise. (#) She shall not
alienate or transfer or make over the
village to any other.

44, If, as the learned Judges consider, Narayya intended that the seven
villages should be enjoyed by the two brothers only during their lifetime, he
would not only have avoided treating them on the same level as Malakapuram, but
would have distinctly stated that it is to last only during their lifetime, and that
they should revert to him after their death, and provisions prohibiting alienation,
ete., would have been made just in the same manner as in the case of Tadaparru
granted to Lakshmikantamma. Further, the conduct pursued by the revenue
authorities in respect of the seven villages (surmised by the learned Judges to be
granted for life only), as contra-distinguished from that pursued by the parties
towards the grant of Tadaparru to Lakshmikantamma, clearly marks the distine-
tion that was made by all the parties concerned in respect of the two grants.

45. Narayya never contemplated a complete sub-division as contemplated b
Madras Regulation XXV of 1802 of Tadaparru, the village granted to Lakshmi-
kantamma. A sub-division in a modified
Ex. I[III(ItL ’ﬁ ]P 80 ggdt egglosures VII and  form for which there was no sanction
¥ g o of law, was suggested by Narayya, but
the Government, as it appears from the result, did not accede thereto.

Enclosure 7 to H(1), p. 94.
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-divisi ade consequent upon the settlement of the

46. In the final sub-division m o Nisavse Tadaparra et

Fx. XX, 80-3-49, p. 129. to Lakshmikanfamma never finds a
Ex. V, p. 52. place.

i i servation of the High Court,* that *“ there can
et subml't oy be no doubt that primd facie such a
SEESEATE, Sen SR disposition of property made in favour
of parties entitled to maintenance does not avail beyond the time during \{Vhlch %e
obligation to maintain exists,” is not a necessary 1presumpt.lon under the law. No
doubt in the case of widows or other persons entit ed to maintenance for life, a grant
of land made for the purpose of future maintenance may well be regarded as a
ant made for life ; but that presumption must be limited to the case of a person
\gwrho takes only a limited estate under the law. Such presumption .hashbeen rec%g-
nized in the cases of a grant made by a husband to his wife and in the cases o {al
grant by a person to any female relation, such as a dp.ught_er. But even dmdsuc
cases wKere the circumstances show that a contrary intention wag mtle]an el 3 zin
bsolute estate was held to pass as in the case of a gift to a married daughter likely
T to have issue.T But where the grant
t 16 Mad,, 466, at p- 467. is made to a person who ordinarily does
not take a life estate and who 1s mot
LI, LA, Sup. Vol. I, 47(65). (Gifttoa Eknown to belong to that class of persons
man simply will carry o absolute estate:) who take only a limited estate such Xre-
sumption ought not to be recognized.

in his book on ¢ Hindu Law’ (5th edition), says in

e NI para. 425: ¢ As a general rule f)roper
Moyne, p- 522. “ allotted for maintenance is resumable
H th of tl antee, the presumption being that the income only was
& ;t‘;rll]fege;nd got :ﬁe%)rwy of the If)und.” But it is submitted that this view is

incorrect as a general rule of Hindu law and moreover the authorities relied on by

him do not bear out the position he takes up.

49. The first case cited by him is the case in 22 Weekly Reporter, 225. In
92 W.R.. 225 that case it was found, as a matter of

SiRT E fact, a custom to resume a maintenance

grant on the death of the grantec existed and the defendants themselves (grantees’
22 W.R., 227. heirs) admitted the existence of such a

the learned Judges, who decided that case, stated ‘it was the du

custom (vide page 227). At page 226

“to prove the custom to resume.” So, far from its being held that it was the
1ﬁleneml rule of Hindu law that a maintenance %ant is resumable at the death of

e grantee, it was held in this very case (22 W.R., 225) that the grantor must
prove that he had a right to resume {y custom.

50. The next case relied upon by Mr. Mayne is I.L.R., 4 Mad., 193. The
LL.R., 4 Mad., 193.

mother’s contenti-n in this case was that she was entitled to hold the prope

for her life. She never contended that the grant would enure to her absolutexit)z \
Therefore no que.tion could arise as to the grantor’s right to resume the estate

after the death of the grantee. The respondent (grantor) contended, among other
things, that the grant could enure only during the lifetime of the grantor. The
learned Judges, in discussing that contention, observe: In the absence of express
¢ words to the contrary, a grant for a specific object will enure from its nature until
¢ the object fails. Ordinarily a grant for maintenance will enure so long as the

“: grantee is entitled to be maintained provided the grantor is entitled to make it

. The proposition, therefore, that a grant by a zamindar does not enure

“beyond his life is confined in its operation to grants which, if made by a manager

“ of an ordinary Hindu family, would not bind the family.” These observationg

ty of the plaintiff

ant in this case was made by the
- Sou evarakota zamindar to his paternal
grandmother, a widow, in lieu of her claim for maintenance. As was already

stated, a grant to a widow would only enure during her lifetime unless there are
circumstances (or expressions) showing a larger estate was intended. The grand-

by

PR & o g
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must be taken to

refer to the position of the grantee in this ¢
already stated, a

widow. The very same observations would
LA., Sup. Vol,, 47 (65).

not take a life estate simply,
for them and thejr heirs,

ase, who was, as
show that in the
case of males, who ordinarily will have

issue and who under the general law do
a grant for maintenance in their favour should enure

No doubt the learned Judges, who decided the case
u 3 . (4 p gL T - &
later on, observe: « Ag g general rule, property allotted for maintenance is resum-

“able at the death of the grantee, the presumption being that the income onl
22 W.R., 225. “bwas granted and not the corpus.” The

3 ¢ i observation is based n

in 22 W.R., 225, which, R

as has alreadv been remarked does :
<% <0y _ 3 s not bear out the
position for which it was cited. :

91. The third case relied upon by Mr. Ma
LLR, 5 Cale., 113,
partible raj in Chota N agpur,

P- 82, which was a cas
the party admitted tha

yne is the one reported in LLER.,
5 Calc., 113. The case proceeded upon
; .. @ special custom with reference to m-
The decision is based on 5 Moore’s Indian Appeals
e also arising in Chota Nagpur and in which counsel and
t a grant for muintenance ceases with the life of the grantor,

92. The last case relied upon by Mr. Mayne is the one reported in I.L.R.
LL.R., 10 AlL, 462, 10 AllL, 462. Thj :

Yy vty his case is no author.
ity for the proposition o ,
Mr. Mayne, The J udges do not lay down a};w rule of lpiinp NSRS

m_aintel}ancq should cease with the life of the grantee. 'l‘h(tlaué?:ntﬂi&%;qangr(?;ttffor
widow in this case and the lower Courts found that the grant was made to her onla:
durmg_ her lifetime and for her maintenance. The question arose whether it wa)
her stridhanam or whether the grantor had any reversionary right which wa:
capable of being attached. The learned J udges held that the grant being limited
to an interest for life, it was not her stridhanam, e

93. Further, where a money allowance has been fixed and subsequently is
9 Moore’s Indian Appeals, p. 55 (65). commuted into a grant of land, it is

submitted the presumption is the oth
3 : - . . 3 or
way, viz., that the land" was given 1n quit of all demands for mf{intenance. This

* 93 LA, 37. was so held even in the case of widows *

P and other persons wh

a life estate, and the argument would apply Withpgreater focl)'czmtltl)ldn::}{ees of?xl)d,
to the case of these two brothers, Even if the presumption, if any, could e;iqt
that a grant for maintenance only enures during the lifetime of the ’grantee sti‘ll
the peculiar circumstances under which the| grant in question was made totall
destroys such presumption. %

54. Further, we must bear in mind the circumsta
t 12 LA, 205 (214). commutation took place. There were

: & ! . many complaints by the two brothers
about the Irregularity or more strictly speaking the continuous withholding of the
allowance. All parties including the Government would naturally desire to put
a stop to such state of things a

nd it' 1s but natural that the two brothers should
prefer a permanent arrangement which would save them, their sons and grandsons

coming after them from the same kind of worry and privation. Such descendants
of the two brothers would be clearly entitled ‘to be maintained out of the estate,
as at the time when this arrangement

was made Nidadavolu was regarded as
an 1mpartible estate,

nces ¥ under which the

LR,201.A.,09.

95. The matter is left not merel

brothers actually say in H(6) that the

y for surmise or suggestion. The two
of themselves and their

{ 1€ arrangement was to enure to the benefit
heirs, and it is submitted that Narayya should be taken

3 'Fittmiatirios ». Bayley 9 HLC, 78 (99). to have said the same when he assented

‘ i 43 to th it by specially * refer-
ring to H(6) in his letter H(5) to the Collect(:)r. SR S

S el tUEE SR R

arayya by his subsequent cond
ruﬁl trga)tmeg; of the property hasdi .(i:;
self shown beyond all shadow of m(;i
that the grant was an absolu;;]e an 3
i R e permanent one to the two brfot (lars ?)xrl; .
Broom’s ¢ Legal Maxims,” p. 682. o their heirs as .Wln bg thwn urt 1ersar o8
Drummond ». Attorney-Geueral, 2 H.L.C,, ba: Latore dotagiao; it will be Iilleces n z
e to notice thq\ transft}%]r ofb gv:wt*ie(.)nn ;f
ted by Sobhanadri’s branch to the two brothers. *\e_‘f‘urt iﬁ; 0e sof e
e \ ()l? }Vudves has to be noticed. They observe that he v %rs g
i leamfs sranted 0 satisty the claims of the two brothers for lf:rr:a v
o wils"lge)rthe seven villages were given for enjoyment ofh tt ‘tah 1:;' H
?allcg% "Zhlc} fufure ‘maintenance allowance of Rs.. 400, and tha
l:z:: been clearly maintained between the two objects.

56, It may at once be stated here tha

* 4 T.A., 223 (227).

57. It cannot be denied that a single disposition orbgrantth fog‘]t]h?e:lr::}:;:ﬁl(%
biects of arrears and of future maintenance would have been the si fp R
(\:'ng(‘:eswit-]‘lout distinetion the gralr(llt 1i)s to b(ia abz(.)lllgzetz;lr;d g;;:]?:,fﬁtl}?ir c?‘defendant)
rantees. The utmost that could be phishaga B
i, Sy S?pm::t?e:; E(})rgtg;rél:) ;3?;oggj.lp(l)ie§si(11bmitted that th}; above fact alom;
i gral']t-llurzlg ;llie nature of the grant itself. No doubt the two purp](l)selsi ?ll:e
asens sy d the villages are apportioned in respect of each, but still a .
T e villages (the whole eight) are treate
vk Mad., Ld (L0); alike and given as a single dlsposmtol:l‘l(i

to be held and enjoyed under the same title. That ahmortz cumbrous metho

was employed instead of a simple one cannot destroy its character,

i i icularly mi t simplicity of methods
: arties were not particularly mindful abou X
i if] gc]fr?tt t?fil]l) ;ppcar from the settlement made with the other' cla:mantsf.
il; o 'Islohcn Doss and Venkatareddi were to hold certain villages for a (:,:;‘111 -
y;}r:ein full satisfaction of whatever}was due ’Zo them.I_nléuz?lsegognlgacgﬁ;at{v °
7 t was due to each W_mt amount was reli ; g
2?111 v:lllll?at zvr'llll?ll:znth‘e term of years, might be sim} r stated to be in satisfaction
of all their claims till then due. ¢ !‘ i
¢ . 1846) by the Nuzvid branc
h rant of Chevendra three years later ( 1 . id brau
f tlxigi:ax:lli]ll; gtlhe terms of the grant and the subsequent manner m] which 1tt “ct‘tes
?i It with and the intimate connection of Narayya are of cons1d9rabd e ilmpfoxt'har; 7
lf E:vill be seen from the genealogy that the fatheli of Solihana(in alé %) ; S?ml?adri
| i . der the settlement made :
the two brothers were uterine brothers U;it(il the. twd broert: STELCAROF had
to pay Rs. 200 per month for mainte-

. 11 supra. .
See para. 11 sup nance and for marriage expenses.

i iage expenses and in lieu of the

e fT;xI;T; gllowalzme, the mutta of Cheven-

Ex. XX, 15-3-46, Bl dra, consisting of six villages, namely,

e S EOUR R, T anes Chevendra of anakotaG pargana, Peni

j i ana, Gonmnooru of Kalidindi pargana, Gannavaram o

leﬁ‘i]t;zn?'fhgllild};:g?ggggga, Penamakuru and the village of Meduru, was granteg
J i under exhibit XXI, page 159, calle

FUR M deel pS gartiuon. a farikhat,} to the two brothers to be

enjoyed by them permanently as their zamindari from son to grandson and so on

in succession.

61. The High Court concedes, and it is not possible to doubt it, that tiuf g?:nt
is absolute and permanent. The High Court, conceding it to be firo, pozn ) ; ) 1:)1:
a circumstance against the defence as aﬂ’ordl'ng a contrast as t;) the nf e(tixre (t); e
disposition evidenced by exhibit H(5), but it will be presently poin 'Ol:me o
Narayya’s connection in subsequent dealings relating to thls.propltlarty md g
the strongest circumstances in favour of the defence as disclosing the condu

i
B
-




Narayya, the grantee himself, as to how he viewed the ’cranslzlactiorcl1 relating to the
L= i p rant of Tangellamudi mutta under

ey 4ot po16], oxhibit F(5). - Exhibits VII'and X XIT

WLE, 225548, .. 00, are petitions in which the two brothers

asked for sub-division of Chevendra mutta permanently in their names as per
. exhibit XXI, and exhibits VIII and

Page 159, XXIII are petitions by Sobhanadri

XXIII, 15-3-16, p. 164. conserting to such division upon the

VI, 4-4-46, p. 101. absolute and permanent basis. Exhibit

X111, 21-4-486, p. 110. XII1 is the letter by the Collector
recommending such sub-division which
would prevent all further complaints which had been repeatedly preferred to him
before. The Board in its letter recom-
mended it to Government by exhibit

XIV.

62. Soon after the acquisition of Chevendra mutta by the two brothers, they

I, 7-8-46, p. 32. entered into a partition between them-

selves on Tth August 1846 by exhibit I.

Narayya Appa Row was invited to mediate and upon his mediation the“immovable
property owned by the two brothers was separated and divided into two lots.

63. The first lot consisted of the eight villages of Tangellamudi mutta.

The second lot consisted of the six villages of Chevendra mutta granted to the

Page 169, two brothers under exhibit XXI as

: ; aforesaid aud of two villages which the

two brothers directly aequired under Government, viz., the jaghire village of

Ravicherla and the zamindari village of Sriramavaram. Of the two brothers

Raju Simhadri Appa Row was to take only the Tangellamudi mutta while’a

Venkatadri was to take the Chevendra mutta and the two jaghire villages. ;

XIV, 15-5-46, p. 111.

61. As recited in the document * it was settled that Raja Simhadyi Appa Row

* Bx. T, 7-8-46, p. 32. should allot shares through and in the

resence of Raja Naravy
Bahadur Garu and that Venkatadri Appzlz Row should Jtake tzile}i;:alfsel)ll)]z Ijl?lv;

choose. The document recites at page 32: “ The zamindar of Nidadavolu havin
“ given Tangellumudi and seven other villages attached to the mutta of 41;;1bar 5‘*t 4
“that zamindari for the money payable by him and the zamindar o;’ A‘uw]i,l' 'tlll;
“siz villages of Chevendra mutta attached to Pentapadu zamind £ :
““ payable by him, to be enjoyed by us both from son to grandson and
“arranging that there shall not be disputes of any kind at any time betw
“and them, and presented arzis also to the Collector.” The document thef’ien oy
on to say at page 83: “I, Raja Simhadri Appa Row, received oi' my fre g()faﬁ
“ the nine villages of Tangellamudi, ete. As we both have eazrh taie‘x‘;l
“ ghare in the said manner and received the documents pertaining to the share o?
¢ each respectively and as therefore the profits and loss pertainming to the ;s} f
““ each of us should go to him respectively, each should cont cnltiv e
: i his villages, pay the peishcqsh payable to the Circar every year on his respective
i Vll]'ages acc?rdlng to the kists ( 11_‘1stahne‘nts) and enjoy from son to grandson and so
: on in siwgesmon the villages pertaining to his share respectively. We need, therefore
 never lodge claim of any kind against each other saying that there is excess or
‘.(leﬁ(:lency.m regard to shares or that the documents pertaining to the share of
; olne alitla w1t‘h th‘e ch.cr. Further as we both are born of one and the same womb,
i t 10 v(;‘a.ge.b fpeltummg to the share of us both shall pass only to the sons and
5 gran slclms 0 Ius bOtl‘l‘ aqd their descendants in fu.ture, but they shall not pass to
“any others. f001]11s1der1ng the fact that the said lands for us both
g g are srp}a _the Honourable Government be graciously pleased
. (1) pro}\] 1]e us wit 1 any other income, whether in the shape of lands or cash, that
o S]O] s ail go_to both of us in equal shares.  We have this day submitted to the
Collector of Masulipatam district an arzi together with a copy of this farikhat
““ requesting that the muttas of each individual may be registered in his name o e
“ enjoyed permamently from son to grandson and so on in suecession in accordance with the

arl for the money
80 on in succession,

inue to cultivate largely.

LAy

¢ torms aforesaid. We both will, and our sons and grandsuns and so on ﬁh suceession
“ shall, therefore, enjoy the said villuges happily henceforward so that neither we nor
« our descendants shall have claim of any kind against each other at any time.”
Raja Narayya Appa Row has attested the document signing his name along with
the executants (the two brothers). ‘

65. It is submitted that it is not possible to conceive that Narayya would
have mediated or attested or in any way

* Ex. T, 7-8-46, p. 32. connected himself with the partition *

if he did not himself believe the grant of Tangellamudi was an absolute and a per-
manent tenure. When Chevendra was to go to vV enka,t_a,dn for hm;self_and his
heirs, Simhadri was to take Tangellamudi absolutely for himself and his heirs (from
son to grandson and so on in succession) as their respective shares on partition.
1t seems to be absurd to suppose that, while one brother Venkatadri was to take

absolutely and for ever the villages granted by the Government and Chevendra

‘oh admittedly were absolute and permanent grants, th_e other brot.her
B, ek SO f ngellamudi estate, which, if the High Court’s view

Simhadri was to take only the Tangel :
he 1i J1d on a precarious tenure and given for tl}e Rersonal benefit
should be right, was held I at the termination of the lives

: med by the grantor : 6 live
only of the grantees, to be resu y of the grantoos.. Spacial ;attention.is

Para. 64 supra_(wherein is quoted paras. 3 and requested to the terms of_ o hikiL 1
o et o relating to the Tangellamudi mutta.

3 y 1ly aware of exhibit T and the terms thereof is shown
66. That Narayya was fully a e

5 OLR (P.C)) 439, ab P 447. fact Of his Sjgnature, .but a]s.o fl‘om the
fact that ho was in a certain sense responsible for the transaction, being himself
the mediator as shown in the recitals of exhibit I.

i ‘oction that may be urged, which however was not relied on
by tl?g .pﬁig(t)isf?li);e t(;zae]e(%ourts below,);s that%:he estate of Tangellamudi must be
tz?ken to be bigger and more valuable than the Chevendra mutta, masm}lch as
the former was granted in lieu of the allowance of Rs. 400 a month, while the
latter was given in lien of the allowance of Rs. _200 a month_ and that a permanent
intorest in Chevendra might be equal to a limited interest in Tangellamudi; but
this objection is of no avail as in point of fact the mutta of Chevend}’a seems to be
large as that of Tangellamudi as obserl\éeld ll?y tl;i tSulo;')rdm(izt;e Jugge Iat
: < . page 181, lines 24 to 27, and accordin

Vide also Dég e G AR we find that Chevendra with the ot%e};

Ex. 'V, p. 9% two villages was granted for the share
of one brother (Venkatadri), while Tangellamudi went to the share of the other
(Simhadri).

68. The several sub-divisions which were in contemplation in connection with
the settlement of Narayya’s affairs were still not completed and carried out. The
sub-divisions originally proposed were that (1) Pentapad'u, Gundugolam, and
Chevendra villages were to be given to and_ sub-_divided in favour of Nuzvid;
(2) Tangellamudi to be given to and sub-divided in fayour of the two brothers;

3) the remaining zamindari of Nidadavolu to be given to and sub-divided in fayour

of Raja Narayya Appa Row, the Government in the meanwhile being in possession

of the whole and entitled to the same

Ex. XV, 18-11-43, p. 113, and paras. 14 and by virtue of their own right of purchase
15 supra. for arrears of revenue.

nearly as

89. The Government subsequently put the three villages, viz., Pentapadu,
o Ex. XV.'p. 113 Gundugolam and Chevendra, in the pos-
PPt AV R session of the Nuzvid Zamwindar and the

mutta of Tangellamudi in the possession of the two brothers. Tn consequence of

exhibit XXI and exhibit I further variations had to be made and thus in result the
estate of Nidadavolu had to be sub-divided into four portions-- ' ‘

(1) Pentapadu out of the three villages originally granted to Nuzvid was
to be sub-divided in favour of Nuzvid (Raja Sobhanadri Appa Row), Chevendra
having been given away to the two brothers under exhibit X X1, '
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(2) Chevendra mutta in favour of Venkatadri under exhibits XXI and I.
(3) Tangellamudi in favour of Simhadri under exhibits H(5), H(6) and L
(4) The remainder of Nidadavolu in favour of Narayya Appa Row.

70. In all the correspondence between the parties and the Government
authorities (as from the Collector to the Board and from the Board to the Govern-
Ex. XX, pp. 129 (paras. 1 and 2), 130, 151 ment), the first three sub-divisions were

1'55, 167, ; : ’ * treated on an equal _footn}g as perma-
Ex. V, p. 52. nent .al}d_ absolute alienations and the
L sub-divisions were effected accordingly.
Exhibits V and XX explain the sub-divisions ultimately effected.

71. It is submitted that it is but a fair presumption to make that Narayya
must have known of the assertion of title which the two brothers were making
with reference to these properties as their freehold and as appertaining to them
absolutely and permanently. That he must have been equally cognizant that the
Government authorities were dealing with the properties on the same footing will
clearly appear from the numerous documents to which reference has already been

76. It may no doubt be said that if
Ex. H, p. 25, pars 3.
Ex. H, p. 27, para.
Ex. H(1) p. 78 at 79, and p. 1, paras. 9 and
18.

Vide also 2x. XV, p. 113, para. 9.
Ex. XVI, p. 118, para. 3.

1 LA, 209 (238).

18 Mad., 266 (275).

by public officers in the course of their official duty.
77, Again, the recitals in exhibit I,

exhibit H(5) is to be excluded H(6) will
also have to be rejected. Still the residue
that i left, it is submitted, amp!>- show
the absolute and permanent character
of the grant to the two brothers. The
recital of Narayya’s letter in exhibits
H and H(1), wherein the Collecte= ..ud
the Board state the net result of the
grant and its nature, would be admis-
sible in evidence under section 35 of the
Evidence Act as being statements made

wherein Narayya practically states that

Tangellamudi should go to Simhadri and his sons and grandsons and so on in
succossion, would be admissions on his part of the character of the grant.

Vide paras. 34 and 64 supra.

78. The importance of these docu-
ments and their bearing on the case has
already been referred to.

79. Before leaving the subject as to the nature of the grant to the two

made. That he was taking an active part in these sub-division proceedings is

Ex. XIT, pp. 107 and 108.
Ex. XVIIL, p. 120 (121), paras. 8 and 5.

likewise abundantly clear (vide exhibit
XII at pages 107 and 108) and further
he was the last to be placed in possession

of the estate by the Government (exhibit XVII, page 120, at page 121, paras. 3

and 5).

+ g 3 . -
72. Not merely is there a presumption raised as aforesaid, but on the con-

Fitzmaurice ». Bayley, 9 H.L.C., 78 (99).

Per Cromerow, J.— By referring in a document
signed by the party to another document, the
person so signing in effeet signs a document
containing the terms of the one referred to
according to the maxim, Verba reluta in esse
videntur.”

5 CLR., (P.C.), 439 (447).

73. Apart from all presumption in
Ex. XII, 4-4-50, p, 107.

trary the strict rules of interpretation
[of the documents H(5), H(6) and I]
would seem to lay down that Narayya
could not be heard to say that he
was ignorant or unaware of what was
contained in exhibit H(6) while he him-
self expressly referred to it in exhibit
H'5) and of what was contained in
exhibit I.

the circumstances of the case, exhibit
XY.II, page 107, which is an arzi from
Narayya himself, not only brings home

to him that he had knowledge of the sub-division proceedings, but also contains

. oy e 5 T
his own admission that Tangellamudi is to be treated as the

brothers just in the same manner as P

property of the two

entapadu and the other had become the

permanent, absolute and indefeasible property of Sobhanadri.

74. Hence it is impossible to conceive any right of reversion which can serve

as the foundation for the plaintiff’s claim.

75. The observations above made were based on the supposition that exhibi
H(5) is admissible in eyldence; but it is submitted that it ig not admissiblé1 iln
evidence. The Subordinate Judge ﬁpds that the original of exhibit H(5) is not
forthcoming and has been destroyed in the flood of 1864. Granting it to be 80,

Evidence Act, section 64.

* The Sub-Judge relies upon a case in 25
W.R., 68; but this decision is only an
anthority for holding that a razinamah
filed in court, being a public document, can
be proved by a certified eopy from court.
A more direct authority is the case in
14 Mad., 431.

Objection taken before the Sub-Judge, p. 178,
para. 13.

Additional grounds to Iligh Court, p. 192.

under section 64 a copy as mentioned
therein is the only secondary evidence
admissible, but a translation” submitted
by some clerk cannot be regarded as
admissible secondary evidence. No
doubt the marginally-noted cases* will
show that such translations are admissible

" in evidence; but it is submitted the

are erroneous and not based on the
right principle and there has been no
final authoritative ruling on the point.

~ maintenance upon Simhadri and the estate.

Srothers, one observation has to be made.

80. The extreme view taken by the High Court that the grant was personal
was not the view taken by the plaintiff herself of her own case or by the
Subordinate Judge who tried the case in the first instance. .

81. Both the plaintiff and the Subordinate Judge evidently sonstrued the
expressions ‘‘ posterity ” and ‘ heirs” appearing in exhibit H(6), which is expressly
referred to in H(5), as words of limitation—an error not uncommonly made, as

observed by the Privy Council,* where

* Vide 9 M.I.A., 55. similar expressions have been used as

5 LA, 138 (147). “ generation to gemeration, 7 ¢ gon to

Vide also 17 Mad., 150 (157). grandson,” which are erroneously con-

strued as confining the enjoyment of the

estate to the grantecs and their descendants. The Rlair;tlﬂ only placed a most
stringent interpretation upon the expression “posterity ” so as to include only
such descendants or posterity as would have a claim for maintenance upon the
grantees and the estate. In this restricted view, the first defendant, who was onl;y
a married daughter of Simhadri, and the third defendant, who was only a daughter’s
gon of Simhadri, were not members entitled to maintenance upon the est’a’xte, though
they both were undoubtedly included in the expression “ descendants” or ‘' pos-
terity ” (when taken in the ordinary
and ‘grammatical sense). Hence it was
that plaintiff stated her cause of action to have accrued to her upon the death of
Sitayya on 17th February 1885. This view was accepted by the Subordinate
: Judge as he held T that Sitayya, as a

g e widow of Simhadri, had a claim for

Plaint, p. 3, para. 9.

82. It will be necessary to advert to the subject again (when I have to deal
with the other points in the case), but attention is solicited for the present to the
fact that the extreme view taken by the High Court as to the limited nature of the

‘grant, viz., its being personal and confined solely to the gran‘rees‘ themselves, was

not, as pointed out already, the view

Paras. 80 and 81 supra, taken up by the plaintiff or by the

83. Before going to the other points in the case, a few more facts have to
be noticed. Simhadri died on 10th November 1861. Venkatadri, the survivor of
the two brothers and the present second defendant, commenced an action against
Sitayya upon the ground that exhibit I was only an arrangement for convenient
enjoyment, that the coparcenary was maintained till Simbadri’s_death, that he
became entitled to the whole by right of survivorship, and that Sitayya was not

Subordirate Judge himself. -
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entitled to Tangellamudi as the same passed to him by survivorship.  Venkatadri
was vanquished and his suit dismissed
District Court’s judgment (Innes)—Ex II, by the District Court and High Court
24-9-63, p. 85, at p. 38, paras. 9, 10 and 11. which became final. It was held that
0.8. 3 of 1863, p. 39, paras. 12 and 15. Simhadri and Venkatadri divided by
High Court’s judgment (Phillips and Frcre, Virtue of the partition deed (exhibit I),
J.)—Ex. I11, 28-5-64, p..43, that Tangellamudi had become the abso-
* When the estate was transferred by Sitayya Iute separato propersy of Simhadri,
to her daughter and the latter wanted to 80nd that, upon his death, the estate
get the estate registered in her favour a devolved upon Sitﬂ}')'ﬂ, his widow, in
fresh litigation ensued,"which went up to preference to Venkatadri,*
the Privy Council, and again Venkatadri
pressed the contentions which he raised 84. Tt meed hﬂfd]}' be observed
in 0.8. 3 of 1863, but these were overruled that, if the grant of Tangellamudi was
throughout. absolute, the first defendant in the suit,
District Court judgment—Ex, A, 16-3-83, p. 9. Wh(_) was the _dau.ghte.r’s s0n, W()uld be
High Court judgment—Ex. B, 26-9-84, .14, entitled to maintain his possession lbmth
10 Mad, 15 (P.C.), against Venkatadri and the plaintiff,
85. Plaintiff’s case is that by reason
of the partition (exhibit I) and the severance of the coparcenary interest of the
two brothers as found and declared by the judgments (II and I1I) such interest as
Venkatadri and his branch had in Tangellamudi had ceased to exist; that conse-
quently the plaintif?’s right to resume the estate would acerue to her despite the
existence of Venkatadri and his branch,
This contention was accepted as sound
by the Subordinate Judge (page 182,
para. 21, lines 6 to 16). In that view
of the case, the plaintiff’s right to resume would accrue to her upon the death
of Simhadri, in 1861, unless the interpretation sought to be placed by her upon
“* posterity ” could be accepted as correct. Such interpretation is not warranted.
Ever since the death of Simbadri, Sitayya was claiming the estate as the absolute
property of her husband.

This contention was, however, overruled by
the previous Subordinate J udge in the old
Judgment, p. 62, para. 31,

86. Second - point— Whether plaintiff’ hus a right to sue (vide issue I17).—~The
next point is as to the plaintiff’s cause
_ ssgp of action. It is submitted that, accord-
ing to the plaintiff’s own showing, plaintiff had no cause of action for the
institution of the suit. According to the plaintiff’s own case and according to the

Para. 31 supra.

sense. If that view were correct, no suit could be maintained at any rate so long
as one of the grantees and his branch, viz., the second defendant and his line, are
alive. The Subordinate Judge’s view that, asunder exhibit I the second defendant
gave up his rights and became divided| from Simhadri and as he was defeated
by the judgments (II and III), Venkatadri’s interest in Tangellamudi ceased and
that the plaintiff therefore gets a cause of action against the third defendant and
can recover the estate from him is upon the face of it unsound and unsustainable
Any arrangement which the two brothers might make between themselves i,;
adjustment of their rights cannot enure for the benefit of Narayya and his repre-
sentatives, and it cannot by any means accelerate the rights of the plaintiff, if

. rdinate Judge’s jude. 20Y ©Xisted. The observation + of the
kv et e o 1 26or 106 Sqbondinnte Fudgs MeR th. validity of
p. 183). the objection depended upon its being
taken or abandoned by the fourth
defendant is clearly unsound. Third defendant would be entitled to take it and
defend his possession, and the Subordinate Judge ought to have thrown out
plaintiff’s suit upon the ground that plaintiff had no right to sue. Even upon the
narrower construction placed by the High Court upon the grant, viz., that it was
personal to the two grantees, still the plaintiff would have no cause of action, as
one of the grantees, viz., Venkatadri, was alive at the date of suit.

i
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4 objection was taken in the written statement, page 6, para. 2, and
it waBs7th;P ISISbjeé't of the third issue. The Subordinate Judge deals with the issue
in para. 21, page 182, wherein he says: They (th_e two-brothers) effected a
“ complete sub-division under exhibit I. The plaint eight villages . . . fell
“to the share of third defendant’s maternal grapdfa.ther (Simhadri) S e As
“regards the second defendant he gave up his rights to the plaint villages

“ under the deed exhibit I Again®in vain he attempted to
“l(fg([:ggl;tetga plaint villages and was defeated under the judgments (1I and I1I)
“ . . . Hissonis brought in as his legal representative and is placed as the
“{fourth defendant; but the fourth defendant makes noplea . . . The obje(]:-
“tion on the part of the third defendant that plaintiff cannot resume though
“Simhadri’s line became extinct, simply because the other line of Venkatadri is
““ not extinct, is not, in my opinion, sound. If the fourth defendant takes th;s obj eci
“tion, it is a nice question for consideration.” In the tenth g_rounc]i o api)fat
to the High Court (vide page 191, also page 197), the objection is taken to tha

1 isi the Subordinate Judge referring to it in almost the same
e R e langguage as that used by the Subordinate

e e 8 e Judge himself.* Under these circuril(i
it i tter for disappointment and regret that the High Court shou
“Siit e ek gu00 A have observed T that the ground was not
taken by the a‘l)pellant in his memo-
randum of appeal.

i i inti 1 been thrown
88. It is therefore submitted that the plaintiff’s suit ought to have
out on the preliminary ground that, upon plaintiff’s own showing, she had no cause

of action (no right to sue). S ek Forig ;
89. Third point— Whether the suit is barred by limitation (vide issue V).—The

bar of limitation arises in this way.

i R 1 Simhadri died in 1861. Upon his death

Sitayya, his widow, entered upon possession of the estate claiming the same as
tqlifa zﬂ})’solute propex’*ty of her %usband by right of succession. 'Il‘he lhtlgl:;tmnt 1(1):
Venkatadri set forth in detail in paras. 83 and 84 supra will elear { 8 owThis
character of Sitayya’s enjoyment and the rights which she was asser 1111%.ct o
possession will be clearly adverse unlfass the plaintiff’s coptent}mlll wer:;)8 :o; o r;
on Simhadri’s death, she was not qnltlttile;f(l) 11;;:; takqn}:ﬁg?szzs?:tooftite easI A i:s u}]'a e
of the fact that his widow was entitle mai e i
i itayya’s maintenance and the measure argd rate of maintenance
:galfeﬂ:ad;:)atg& %ﬁost’lllsyge entirely different from those zar.pphca_l:ole}al ((;io.her htlxgblz:,nd.
Sitayya heing only entitled to maintenance as the wu}ow of Simhadri, would have
no y-yht to enter upon possession of the estate an(? enjoy the same. ;
négo Supposing an undivided brother of a family should die possessed o}f1 farln.xly
opert; wh?ch his widow claims as his self-acquisition and en]ois during her life-
tR i m{l’: open assertion of her title as the separate property of her husband, it is
uix)e itted that the claim of the surviving undwu%ed brother to recover the_ property
fre mlh ssession of the widow during her lifetime would be barred by limitation,
fro(;n fl 4 p(()) ert z'chuiring such separate character would retain its character even
3:: tl:e ewgao};v’s ﬁeath, and the daughter or daughter’s son of the husband of the

widow would be entitled to claim the property.

1 Page 199, lines 9 and 10.

C. RAMACHANDRA RAO SAHEB,

8
MADRAS, High Court Vakil.

20¢h February 1899.
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