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Referred to the Advocate-General
tor favour of opinion.
(By Order) . |

Ag.Under Secretary to Government.

Fort St. George )

13th Decr. 1u98, ;

9
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rhe Advocate-General,with copysm
or' G.0¢. No.1290 d/ 26-6-53
Judicial,the Adninistrator-
General’s letter d/ 6-4-9%
and with B.P. No.2219 Mis
- d/ 3-6-98 with 1its encle. &
Advocate=-General’s opinion
thereon. »
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Received
2nd Decerber 1898,

Registered
Enclosures

Spare copies.

| SUBJECT,
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%rwzhmgﬁ of fhe Bourd of ﬁeﬁwuz

_.(Separate Revenue),

Dated 25th November 189¢.
. liis, No. 4694,
- Read letter from AP, Pinhey quulre, I C.S., Acting
Collector of South Canara, Current ] 0,1872/Tng of 98, dated
1&th November 1£98, referring to the Board, for orders, the’

question of the period of llmltatlon for the:recovery of duty

e

on n»robates and Letters of udw1nlstratlon

T S Ot e e P o e e e o S et e

Resolution: -

According to the opinion of the Advocate.

General communicated w1th CGovernment Order Mis. o, 3160 Revenue

dated 28th July 1898, the reriod of llmltatlon Tor the reco-

very of probate duty is 12 years from the death of the testa—

itor. A similar opinion was given in para 5 of the Administra-
x . ' ' ‘
‘tor—Ceneral’s letter, dated 6th April 1894, disposed of in Go-

vernment Order o, 104§,

Judicizl, dated 3rd May 1894, Under
Articled 140 of the Second Schedule to the Indlan leltatlon

Act, however, the period of llmltatlon for the in tltutlon

of suits by Government is sixty years, commen01no fron the ;
time from which llmitdtlon would run against a llxe suit by a

private person, and the late Advocate-beneral,deallng w1th

cases in which more than 12 years had elapsed from the date

N R R 4 ARSI P A s S S AN A b it

of the textakpr death of the teytator remarked 1n para 10 of;-
m
1290, Judl—\

O i 0.t 24 BB At 8 T

hiz opinion communicated with Government Order Mo,

cial, dated 26th June 1893, that the claimg of Government we-e

not barred,and that the duties and penalties prescribed by
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Act XIIT  of 1878 were recoverable. In view of these differences ;‘r
of opinion,foy" which there is no epparent explenation, the Board
requests that a reference may be made to the Advocate-General for

& clear exposition of the law on the point. VThe Board takes this
opportunity to suggest thet the opiniqn of the Advocate ~Ceneral

mey also be obtained on the question of the period of limitetion

o v
e S et 4 1 TR RIS AP0 B MD o W0 1 -ty

Tor the recovery of deficient Court fees on Letters of Administre-

\—Www*‘"“"""‘"-" . ot o N g e e B etae 2L Y -,-u.-‘.:,_«_«--w:‘,m,f.,.v.,;. P i e i g 1 on v 18 e e :
tion of estates of intestate persons. - S '
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Acting Secretary.,
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To the Secretary to Covernment, 'Revenue Department,

Copy to the Collector of South Canara.

gy teeeal

26tH JuneE 1893, No. 1290, JupicIAL. .

GOVERNMENT OF MADRAS..

"JUDICIAL DEPARTMENT.

o

RWagain the following péper —_ |
G.0., dated 13th April 1893, Nos. 764, 765, Judicial.

Agstracr.—Passing orders on papers regarding the loss of revenue owing to under-valuation
of estates of deceased persons by their executors, . '

R

5,

U e —

Reap—also the following papers :— | ’ ~
From the Government Solici;cor, Madras, dated 2nd May 1893, No. 152.

Arsreacr.—Forwarding the following opinion of the Advoéate;General,' dated 1st May
1893 :— ‘ ‘

[In the matter of G.0., dated 13th April 1893, No. 764, .J udicial,]

OPINION.

»  In the matter of Lobo’s estates, I have been informed by Mr. Wedderburn that
he has filed appeals against the order of the Acting District Judge. I think no action
should be taken by the Collector under section 64 of the Administrator-General’s Act,
1874, until the decision of the High Court is known.

2. Act VIII of 1855, section 54, required the ¢ Zillah Judge ” to report without
" delay to the Administrator-General of the Presidency the death of any British subject
dying intestate and leaving personal assets within the limits of such Judge’s jurisdie-
-tion, “retaining the property under his charge” until probate or letters of adminis- -
tration be obtained. .

3. This Act was untouched by the Indian Succession Act X of 1865, and the
provisions of section 54 were practically re-enacted in the repealing Act XXIV of
1867, section 61, with which the terms of the present Administrator-General’s Act IT
of 1874, section 64, are almost identical. o ’ ‘

4. If the Legislature had intended to incorporate the provisions of section 289 of
the Indian Succession Act in the Administrator-General’s Acts of 1867 and 1874, they

.

~ would not have commanded the District Judge to * retain the propgrty under his -

charge” unless he appointed an officer under section 239 of the Indian Succession
~ Act, 1865. : The language of section 64 is peremptory and ciear. .

5. T confess that I do not know how the District Judge is to carry out the provi-
sions of section 64 of the Administrator-General’s Act in every case coming within
those provisions unless the necessary informat_ion is given to him, or who is likely to
be able and willing to give him that information. o ‘

6. In my opinion the words ¢ s_hall retain the property under his charge ”’ neces-
sarily imply previous taking possession thercof and apply to every case coming within
the provisions of the section. ,

e ST
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7. I think that the assets of deceased persons and the Government revenue are -

sufficiently protected by section 190 of the Indian Succession Act X of 1865, sections
16 and 64 of the Administrator-General’s Act II of 1874, and sections 19 E, 19 F

notice to thé local Government Pleaders where an attempt is made to obtain.probate
or letters of administration limited to so much of the estate as may remain uncollected.

5. Paragraph 10 of the Opinion will be communicated to the Collector of South

)

and 19 G of the Court Fees Act VII of 1870, as amended by Act XIII of 1875, if
those sections are properly acted upon and enforced. :

Canara who will take immediate steps for the recovery of duties and penalties and
‘ report the result of his action to Government. * L o
8. To meet the case of possession being taken of the estate of a deceased person ; S S U : R
without probate or letters of administration, some provision similar to section 37 of s o o ' (True‘ Extract,)
- the Statute 55, Geo. III, c. 184, or section 57 of the Statute 28 and 29 Viet., c. 104, - - ' - : . AT
might with advantage be enacted by the Legislature in India. ’ ; : o
9. Where an attempt is made to obtain probate or letters of administration lin}ited o o Co R R © U Chdef Secretary.
to so much of the estate as may remain uncollected, the District Court should direct o ' ’ SR ' : ’ o ce e T T
notice to be given to the Government Pleader in order that the interests of Gr‘_overn-
ment may be protected. This was done lately by the Madras High Court in the™
. matter of the goods, &c., of Damoodra Vyas deceased. ‘
; 10. With regard to the cases of under-valuation of estates detailed in Mr, Brodie’s
. letter of the 13th January 1893, I think the claims of Government are not barred and
the duties and penalties prescribed by Act XIII of 1875 are recoverable. .

(Signed) J. H. SPRING BRANSON, _ o : - . .
' Advocate-General, _ C .

t

"To the Honorable the Chief J usti(;,e, with C.L.
,, the Revenue Department. _
,,» the Board of Revenue (Separate Revenue).

 From the Government Solicitor, Madras, dated 6th J une 189’3, Np.‘194.

N . ' SO ‘ - » all Collectors.
OrpER—dated 26th June 1893, No. 1290, Judicial. _ L o S . all District Judges. ,
' s racate. : ‘ ' the Administrator-General.
In paragraph 7 of the Proceedings of Government read above the Advocate- A nt i
General pwasgll.'eguested to express hjsgviews as to the.adVISablhtY of moving the : ' » the Goverfn?ent Raliottor. .
District Judge of South Canara to take action under section 64 of the Administrator- . . .

General’s Act, 1874, in respect of the Lobo estate. It appears, however, from para- - ‘ T T e B
graph 1 of the Honorable Mr. Spring Branson’s Opinion that the Administrator- : e ERRE e
General has filed appeals before the High Court and further action will accordingly
be deferred as suggested. The Administrator-General will be requested to inform

- Government of the result of the appeals. | |

2. It was observed in paragraph 8 of the same Proceedings that Mr, B.ro'die, the
Collector of South Canara, had suggested the amendment of the Administrator-
General’s Act, 1874, in view to— : o C e

(1) throwing upon the Collector the duty of reporting to the District Court all
o~ cases in which the assets of the deceased exceed Rs. 1,000; B '
(2) enabling the Collector to appear by counsel in Court for the protection of
“the revenue; and - - : - . ‘ o : : ‘ - . S
(8) rendering it clear that the District Judge must under section 64 take S T et
- charge of property as well as report the death of the proprietor to the Administrator- e
~ General. T _ ‘
~-With regard to the last suggestion, the Government concurs with the Advocate- , :
General that the words used in section 64 necessarily imply taking possession of the , : T
“property and that no amendment of the Act in this direction is therefore necessary. * o
As to the other -suggestions the Government is not .convinced of.tpe spfﬁciency of
. the present law to protect the revenue and the Government of India will be moved
~ to take steps to amend the Act in the manner referred to above. . ' ‘
' 8. It also appears to the Government that legislation on the lines suggested in ~ L 4 e e e
paragraph 8 of the Advocate-General’s opinion is necessary and the matter will be L T
brought to the notice of the Government of India.. : S ‘ R

4. The attention of the Honorable the Judges of the High Court will be invited
to paragraph 9 of the Opinion and they will be requested to favour Government with . S DR
their views thereon, and, if they have no objection, to direct District Courts to give ‘ , ' " Ezd. A. Raitt.
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R dgﬂht. Hf {1893} ﬁ[m, . | ( . Ad.r*in_l_.strdtor—(‘rcneral’s O1fice,
3 , JUDICIAL - oo : : o B » : - T ’ ’ Madras 6th April 1894,
{ —— . ;
‘ } : ¥rom
! H.G.Wedderburn
§ : v Adr.-uinist,ra.t,or-Genéra.l.
. g - |
i To
i' The Chier' Secretary to Governrent,
A ~0 '
{. y . , o Fort St. George,
i / ' | k
|
A {‘ Sir, )
e Teonod o, - ’ S - _ With rererence to G,0.No.129Q Judicial dated 26th June
as3ue - > . . .
E . - ' ‘ ' 1093, have the honour to inform Government that the appeals filed
; Eecd- Enel. against the order of' the. District Judge in re _the Estate of fobo
were declded on 3rd Instant.
T L R hfu The District Judge% order has been reversed and the parties
P G.0., 26th June 1893, No. 1290. } . , S i . : o . ' o '
¥ ) _ _ , o are nov as they were berore the Order was passed.
a ‘ The high Court suggested that the Digtrict Judge should
s ' appoin‘b an Admlnistrator pendente lite as the case had become "con
JUNE. . T e , ‘ f‘ . tenti,cins",and held that the tsre Executor should be called upon
‘ .either to take out Probate or to renounce and t”ld.‘f' iI he renounced
RS r
- A.P.pobo’s application Ior %dtturb or Admlni,st,ra.t,ion r.ight be
E ‘ i granted.
{ I nave the honour to point out a rnistaxe in pa.rd. 1 oI the
@ Under valuation of Estates of . ) ‘ ’ G.0... I filed an appeal Ior A.P. %obo as his Advocate as Adrinis-
] deceased Persons. ‘ o _ ' - ‘.
- Directing that turther e ader : e }} . . .tra.tor-Gdnera.l I had nothing to do with this case, The power given
2 Administrator-General’s Act, 1874, v T . _— . ' '
.. - of the Lobo estate be deferred until tlﬁe rf:fﬁ:g Co ' . ' by Section 16 o1 Act 11 or 1874 could not be used,as an applica-
i " of the appeals to the High Court are known ; - - : S : : 5
{ that the High Court be requested,lfthere is no B Co o ' tion 1or Probate ha.d been’ pending since 1680 bv the ercutor oI
. objection, t;)l d1(r;ct Dlstncfi;; Cf))luxfs to give notice . : ' : )
‘ to the loc overnment Pleaders where an . B ' ’ 1 and an a liCd.'bion ror Petters of Admin -
‘ _ attempt is made to obtain probate and letters of . o | : . ‘ the will (I Ianuel obo) pD ' is
e e T e G © tzavton by A7, Jovo vas 1ae in 1693 borore T know anything of
~ -+ ofSouth Canara take mmedlate steps for the - ‘ . , v ‘ |
recovery of duties and penalties in the cases of S ‘ the case. _
— detailed by Mx. Brodie; and that the Govern- ) ‘ . .
h ". ment of India be addressed regarding the amend- - . ) : I thin}%‘ the (.Olle(,tor should be directed to ’ha.tch the
- ment of the Administrator-General’s Act, 1874. ' - . v
) o o - : proceedings through the Government. Plea.dar to see tha.t the dut.y is
i Q?V’J ;Lﬁ‘f - | o B | paid berore 13 years elapse Ironm the death of the Bestator. . -
.‘: :—-‘-—"“"“ | . R R . \ . . PRUI e e e - ) N . If‘ 7
i gesa i | L | | | |
{
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I1 the purties evade payment or duty and the appointrent ot a

Receiver or Adiinistrator pendente 1129,possib1y an application under

Section 196 ot the Succession Act right be rade by the Administrator

General‘such an application would have tb be rade betore 1895 to bhe of

any use.,

.

I have &c.
(8d.) H.G.Wedderburn.

Adninistrator-General ot Madras.
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Proceedings of' the Board of Revenue (Separate Revenue)Madras,

No.2219 ilis.dated 3rd June 1898.

VP SRIDY, SIS

‘Read letter irom the Collector ot South @anara Rei.on C.

No,1643/Ver ot 97 dmted~l§fh January 1898,

Pesolution.

Subi.itted to Government with the request that

~the opinion o1 the Advocate General may be obtained on the pointsg

raised by the Collector.

(Yrue Extract)

5 | , N7 A
' (577) | e,

\ VAg, Assistant Secretary.

* . .wThe Secrctary to Govt.,Rev. Dept.
»» GLollector ol' South Canara.
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~Ref, on cur. No.1643/ver of 1897
5. Canara Collector’s Ofl'ice

langalore 12th January 1898,

From ‘
AJ¥.Pinhey Esur.,

Ag.Collector or S,.Canara. ' : |

“he uecretarj to the Corl.issioner ol oalt Abkari

and Separate Revenue M&dras./ . 1

Sir, l J’, . i :
7 have the honour 1o report the'rollowing.case tor the 1

orders of the Board

e |
RN

AT
Nas
ﬂ;a.m é ‘9‘9&9

o

3.

i

.‘N

2. ??%ﬁﬂﬁmﬂiwsyot 4 77/3~ 72 |« |« & 4es

ek e e
. .

5

POV
—

Ay

Mo

Wwhen the additional duty was tound due the executor had

died alrter distributing the assets and so the Roman Catholic Bishop ‘

ol Mangalore who got the property in the case vwas called upon under ¢

clause 2 section 320 ot the Indian gucceSﬁion Act to pay the det'i-

L ) j
cient duty or show cause why it should not be collected itrom hir, i
| 1

lie has paid the amount but raised the following objections.
(1) - (a) The funeral expcnsesband de.th bed charges and the
expehses oI the probate should be deducted trom the value of the

assets and nrobate duty gharged on the balance.'
(b) Even ir duty on these charges be now paid it has to

ction 19-B o' the Court Fees Act subsequently.

be refunded under se
!

(2) C(lause 2, section 320 of the Indian Succession Act is not

applicable to deticient prohbate duty and conseyuently the assegts ﬂ

in the hands ot the Legatee cannot be trollowed.

(3) nhe cl&in is time-barred.,

3., As to uuestions (1) a and b,in a forrer case these ques

- LI tions

R N I

_.ﬂ_,,mm.,__J



Questioﬁs had‘orisen with regard to funeral chdrges and had been re-
Iefred‘to the "Local Governrent Pleader Ior opinion. He statedothat
under section 179 or the Indian Succossion Act the whole property

ol a ﬁestator‘Vcsted in the Ixecutor and that duty was payable on the
vhole property unless any portion or it was e rerpted Iroﬁ duty by'a
special provision otr law and that so ftar ‘as he knew tuneral charges
had not been deducted in dny case. Witﬁ'reiercnoe to 1(b) he statéd
thaﬁ chapter XxX%1V oi the Indian Succession Act treated ol certain
charges and the oidcr in which they should be'paid but funeral charges
were not treated as "debts" while section 19-B oI -the Court Fees Act

"reterred to “"debts'due Irom the deceased'. le was therelore of opinion

. \
that tuneral charges can neither be deductsed Irom assets in caculating

Succession duty nor reiund claimed on the charges when paid under sec-—

tion 19-B ol the Act and Mr. Nicholson agreed nlth him. In the present L

28 s it BT ! E Y i

*

| case the two yuestions arc raised not only with reIerence to the Iunef.
;1 ral charges but also to the death bed,und testanentarv charges. The

| yuestions are of prdcticul in¢ tunce and aribe Ireuuently and as they
request an authoritative ruling ‘on 1(a) & 1(b)

69 5 SR S

281 provide tor payment ol certain charges

are not tree irom doubt I

in respect of the 3 kinds ol churges above rentioned & EXN

4. Sections 279 and

|
+ U alh

ey

before discharge ol other 1iabilities and it seemns t0 me that the words

————

B S = oy, s O e T E T
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“other debts ol the decceased" at the end or section 281 are useo;g;rely

in contradistinction to the wages ref'erred to in that gsection but to
211 the charges mentioned 1n the 3 sections 279 to 281 aforesaid were
intended to be treated as debts of the deceased except probably test-

umentary charges about which see para 5 SHrégf I have no doubt that G,

deuth-bed charges are "debts due Irox the decoased"\and although rune-
é% ral charges cannot strictly speaking be also called yet looking to sec-
i tion 279 or the Indian Succession Act,I arm inclined to think that the
Leglslature neanf to'ﬁlace.both Iuneral and death-bed charges on the

SaIe rooting and that. both ray be: allowed deduction ror., But I do not -

T A T

thln? it was intended that these or any other charges Or liabilities
ghould be- dcduoted Irom assets in culbhluting duty. The only case in
which this cun be done secms to he that ot ortgage debts (vide the

ruling ot the cCalcutta High Court reported at pages 153 to 156 of

R S D g B in T et e
RN Ty L TR

2 g
P s, et Eansnmaind

Suther14nd% Woekly Rpportcﬂ Volure “Vlll) In all othér cases the

course

P

the charges reIerred to in. the two preceg¢ding sections as well,and that

e T
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|
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course to be rollowed is in ny opinion that laid down in section

19-B oI the Court Fees Act.
5. In the case ol temtamentary charges even the benefit or

section 19-B of' the Court Fees Act is not,I conceive,allowable

- in that they consist principally oI’ Succession duty itself and are

clearly not "debts due fron the doceased".

6. As to the 2nd obJjection it does not seem to be of much

Under section 280 or the Indian Succession Act,succession
' a _ '
duty is not onlelnwful charge on the estate but takxes precedence

weight.

" over other debits and Go&ernment ray,I think,be considered under
sectior1€§§% ot" the Act,a creditogﬁ of" the ¥state to the extent of
the duty‘duc within the moaniné or cl.uses 2 section 320 of the

Act.I beg to know il ry viéw is correct.

7. Theerd ob ection on the score ot limitation is also un
tenablet The psriod or 1imitation‘is'iz yvears Irom the testator;s
death and this has not run'out,the.tcstator having died on 7th
rebruary 14688, 1

b.  Penalty in the case ray be remitﬁed as.thé'additiOnal‘
duty if payable 1s srall, |

' I have &c. : o
(Sd) D.Ananthiah,
L | : 1Tor Ag. Collector.
(True Copy)

- : s /g41 721;145

Ag.Asstt. Secretary.
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OPINIONW,:

. 1. The rirst question raised in this case 1s wheiher fune-
ral expenses and déath-bed charges and ﬁhe expenées or'obtaining
probate should I'or the purposes or probate duty,be deducted trom tle
value ol the asseilLs mhlch constitute the deceased’s estate,

ten ;1 oI uChedulU 1 to the Court Fees Act {Act V11 of

1870) provides tor the payment ot probate duty on "the amount or
value of the property in resﬁect~of which the grant ot probate ....
is made". The duty is payable in the 1tirst instance on the gross
value of the qstate. See in the goods ot Ram Chunder Doss,18 W.R,153.

' In my opinion neither I'unerul expenses nor ‘death-bed charges,
nor the expenses oY obtaining/probate can be dcducted from the
amouﬁt ot the assebs in calculating the amount ol probate duty pay-
able in respéct of a deceased’s estate. |

2. The ne:z t question is uhdther a claim I'or a relund under
section 19B of the Court Fecs Act can be rade in respect of’ Iuneral

expenses and death—bed charges,or exponses of obtain§ﬁ$robate.uec—

tion 19 B o1 the Court Fees Act only applies to cases where 'an exe -

cutor or administrator had paid deb{s due 1rom the deceased! Sec-
tion 279 of the Succession Act provides that tuneral ezpenses and
death-bed charges are to be paid berore all debts. Seétion 280 pro¥
vides that the expcnses ol obtaining probate are to be paid next.

Section 2581 provides that wages lor certain services are to be paid -

‘next,and then the other debts or the deceased. Whe word used in the

Section déaling ﬁith tuneral expenses and deSth-bed charges (5.279)
are "betore all debts",whilst the words used in the 8ection dealing
with vwages for certain services (5.281) are the other debts". There
can,ér course,be no questioﬁ that, wages}due t'or the services nmen-
tioned in ucction 281 o1 the uuccession Act are "debts due from the
deceased'" within the neaning ot’ 8ection 19 B or the COurt Fees Act-
Death-bed charges ars also, in my opinion,debts due 1rom the deceased
ﬁithin thu'meaning'of the Section, I feel a difficulty with regard

to tuneral ezpenses,becausd the debiy is not {nourred until after

the death ol the deceased. “he debt is a debt due trop the estate

ot the deceased, and the vwords used in Section 19 B o' the Court

Fees
/




f'or the purposes of

Fees Act are "debts due from the deceased",

On the whole,however,I

| have come to the conclusion that the Legislature intendéd to place

fection 19 B of' the Court Feus Act both may be re-

- garded as "debts due from the deceased".

3. As regards the expsenses o' obtaining probate,I think the view

taken by the Acting Collector is correct.

In ry opinion a refund ought

not to be allowed gndcr Section 19 B in respect ot these expenses.

4, As regards the question whethef assets in the hands ot the

person who has received thern. can bhe Io1lowed under uBCthn QBO of' the

Succession Act tor the Purpose 0l making up a deficiency in the prob&te

duty pald,i think that Government is a creditor to the extent of' the

duty payable and remniningvunpaid,und isg éntitled'to'rollow the assets,

&

time barred, cannot he sustained

the perlod or" liritation is 12

testator died in 1388,
,;""‘-—‘ T .

]
i radras

21st July ’9u.

5. he obJection raised in the present case that the clainm is

AQ the Acting Collector points out

Years trom the'testator?s death,and the
(&?)) C.Arndld White

Advocate General,

(Yrue Copy)

{8d.) Ernest Barclay,

Government'Solicitor.
5
(»/"hcc d/ur)

4‘1{“ (/4'? . 2((!./{&{ .g;ecf /é; —%VG
TR

runeral expenses a&nd death-bed charges on the same rooting,and that
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