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Friday,the ninth day of July,one thousand

-~

eight hundred and nineg?rseven.

Present -~

The Honorable Mr.Justice Subrahmania Aiyar,C.I.E.,
and
The Honorable Mr.Justice Benson,

Appeal No.1l91 of 1895,

l.Sangili Veera Pandia Chinna Thambiar, Appellants

Zemindar of Sivagiri (died) (Plaintiff and his
2.Ramalinga Varaguna Rama Pandia Chin- representative)

na Thambiar,minor,bj the Collector
of Tinnevelly,the agent to the Court

. of Wards-Vide order on C.M.P.No.137

of 1897 dated 27=1=?97,———— e }
l.Sundaramier,2,Sundarappanikkan and Respondents
3 The Secretary of State for India | (Defendants 1 to 3)
in Council répresented by the Collec—. |

tor of Tinnevelly —=—mmemmemmm
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Appeal against the Decree of the Subordinate
Judge’s Court of Tinnevelly in original suit No.40 of 1893,

Grounds of Arpeal

“ . b
1, The Decree of the Lower Court is contrary to law and

against the weight of evidence,

2. The Subordin?te Judge has misunderstood the scope and
effegt of the proceedings under the Madras Forest Act V of.
5882.éhere Was no adjudication by the Forest Settlement offi-
cer of the rights now claimed by the plaintiff,and it is un-
necessary for a Settlement Officer to consider and defihe the
full extent of rights of easement set up before him,

4. It is beyond the province and jurisdiction of a Settle~
ment Officer to adjudicate.upon the relative claims of pri-
vate parties in respect of easements existing over reserved
forests, - ,

5. The Lower Court is wrong in holding that the plaintiff
1s not competent to seek remedy in the ordinary Civil Courts
while the order of the Forest Settlement Officer has not been

appealed against and is subsisting,
} i
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6. 'The Subjudge is wWrong in nolding that the present suit is barred
by Sections 1l and 13,C.F.C.
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7. The Sub~Judge is wrong in holding that the Plaintiff ought to ‘ o
is confirmed and this appeal dismissed,and this Court doth -

[}
pei

havé got therorder Exhibit I set aside and that he having failed to

e
'

) Co ﬂ - further order and decrce that the 2nd appellant do pay to th
pray in the plaint for such relief his claim is barred under arti- 4 N
: . ! Respondents Is,356~15-0 for thelr costs in opposing this .
cle ~~~ 14 Schedule II of the Limitation Act. ! appeal.
of - » i -
© 8. The opinionﬂphe Subordinate Judge that the channel in dispute 54 |
had come into existence more than 12 years before the suit and that ’% _ Memorandum of costs
F ' i - ) Re ’ N Yo
the Defendants have been using the water of the river for such pe- 5; spondent’s (1 to 3rd Defendants)costs ]
! tamp For Vakalatnams——————— e o
riod by storing the same in a tank,is erroneous and against the é Stamp for Vakalatnama 2 -0-0
) ‘ Pleader?’s fee on Bs,5829————v e -
weight of evidence. - ; ; ‘ 266 9 ~ 4
9. The Sub-Judge has falled to give due effect in Exhibit D. i One printed copy purchased —----—-—-—-- 87 <11 - 8
o . & ‘ i _— :
10. Defendants’ Exhibit IV series 'V to XI are unreliable,and even , ‘ Translation charge——————m———meem 0 =10 - O

if they are reliable the Sub-Judge has given undue weight to the same. To be paid to the Respondents(lst ‘to

11. The Lower Court having found that the Plaintiff had the exclu- P Srd. Defendanté>by the 2nd Appellant 356 -15 ~ O

e

‘ : ~ Plaintiff?’ ; e
sive user of the water of the river all along until 1879,ought to (Plaintiff s representative)

have decreed"the Plainiiff’s Suit.The Lower Court'is wrong in hold-

o P

/signed/ D,W.G.Covie,

Y

ing that a user by Defendants 1 and 2 of the waters of the river

in question'for a peribd of 12 or even of 6 years is sufficient to Registrar,High Court,

VORISR A e

invest them with rights as against the Plaintiff, ; i
12. The finding of the Sub-Judge on the 6th issue in so far as it
is against the Plaintiff is contrary to law,

1%, The finding of the Sub-Judge on the question of damages is con- ‘?.

/True Copy/

LMMM

¥} 0CT 1597

Md.R.H. ‘4’}0’/(/ 5;_.4.&- e c’?<)z7, .

tréry to layr and against the weight of evidence.,
+i : ~
14 \\The Lower Court was wrong in not having allowed the Plaintiff
o \ t 5, n ‘l , \\\
an opportunity to examine an important witness.

15, The Sub-Judge is wrong in holding under issue 7 that the suit

is barred by limitation.
16. The interests of Govermnment and Defendants 1 and 2 being Subs—

tantially identical,the Lower Court was not justified in awarding | O

separate sets of costs to Defendants,"

Decree_:— "+ This appeal coming on for hearing on Monday and Tues—
Decree

the 5th‘anh‘6th instant;Upon perusing the grounds of appeal,’
LR

day,
‘the judgment and Decree of the Lower Court and the material papers

in the suit;and upon hearing the arguments of Mr.M.R.Ramakrishna
Ayyar and Mr V.C.Sesha Chariar,Vakils for phe 2nd Appellant and of
Mr R.Sivarama Ayyar,Vakil for the lst and 2nd Respondents and of
the Governmeﬁt Pleader for the 3rd Respondeny and the case having

stood over for consideration till this day this Court doth order
' the same hereby

and decree that the Decree of the Lower Court be,and

!
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I WX IIIGII COURT O JUDICATURE AT MADRAS,
I'ridéy,the ninth day ol July, s

* Oné thouszend eizht hundred and nindty-36ver..

Presents —
The Hon’ble IMr.Justice SUDRAITVANIA ATYAR C.I.E.,
end -

The IIon®blé lr,Justicé DBEISOI.

Appeal To,191 of 1895
1.Sangili Veera Pandia Chinnd Thanbiér,Zemimiifﬂ Appellants
. : of Sivagiri (4iéd) (PlaintisTs and
"2.Ramnlinga Varaguhﬁ Rama ¥Yandia Chimma Tambiarl& his representis-

ninor,by the .Collr,olf Tinnévelly,thd Azent to - 1 tiveg).

b}

the Coltxrt of Wards.Vide Opdér on C.M.P.IM0.137 ol

N

189%7,cated 27th Januairy 1897.

1.8uridaranier, Respondents

2{Sundarappanikian,and (Delendants 1 to
5.The Sécretary of State for Indid 'in Council e 3),
presentédf by thé Collactor of Tijmevelly.
. . _ . - - ot )
Appeal against thé decires ol the Subordinate Judjes
Cowrt ol Tinnevelly in original sbit ITo.40 of 1893,
- . W - vy .
This appeal eeégngéﬁ Tor heazring on londay & TUSR——
déy,the Gth & 6th instent,and having stood over IJor consideration

till this day,the Court délivered ths Tollowing

Jurlorent
Thé question & in fhis appéal‘relates to thé righ;s
oT thée partiés to the uze of phe?natumal strean called K2ttdr or -
Puthuknlen,.
The strean rizés in,and Tlows through,Govarnnent —-
.lends,bélore it empties 1tsell into thé Pubhukulap.?ank,which iz -
situatéd within thé Zeninddr® of thé plaimtily.

The défendants 1 & 2 areé persons who hold land uh—

der Gorérnnent,vhich land is now partly i:rigaﬁed Ly a2 channél T2

Ken oof Tron the said strean within the linits of thé Governnent —

1znd

U
-
e
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2bove the Zenindazi.

The 3rd delendént i3 the Secretory of State Tox Indiz In Cotmocll.
y ..

PlaintilT sués % &s3t2hlizh hisz &xclusiVe right to the woters of -
thé streéan and Tor an ‘injunction Lo restrain the deléiidants Iron in €ny
way interlering with that erclusite Ticht,!

| This cl&in to &éxcluzive rizht to the water vos ULt Torward barors
the I'orést Settdensnt OfTicer-in 1886 and was DLy hin disdllowed alter -
due engliry under Act 5 .

ol 1882 (The Modres TForest Act)y

- lr‘..‘.

Tore becane Tindl,

Thé plaint did not @ppeal a7zinst that décision,and it thérg——

The Subordinste Judge,thérefore held thet the plaintill was preclyl e
déd Iron re—agitgﬁing the question in thisz suit,

T A ~ ;'.-.:.n -~ P - .y
The plaintill,as appellant bEJoTe uz,conténds that tha Squ:dinate

Judge was in érror,on thé ground that the Torest

%

Settlenent ollicer had

no ¥ jurisdiction to piutg 1 ad udicat] S g7 e s S
o o ; 0 give an adjudication om tha question,Tha appsellant’s

arsu is that thé e%clilgiva i 2~ 3
argUment 1s that thé &xzclusivé right Which he now clains ovér the watér

"is rot oné of those rights which are spécifisd in 3éction 10 or 11 of -

the Act,andin regard to which aloxe tha I'orest Settlenent OITicer had -

Jurigdiction.Ws c2umdt accept thiz conteéntion.As & nére riperd il pro——
prigtor thé plalutill could only havé a rizht to the lawful usé of the
water Ilowing therough his lend subjéct to the siniler rights of othar

Tiparian proprictors,but hiz claim to thé ezclusivd usé of thé water ——

) . . ¢ R

show§ that hé etesed notre then the rights of a Tiparian propridtor,Now
a &(a«({vw * , _ ]

eetedi VO Use thd water ol a matureal strean il 2 raaner 1ot Justilied - j

~

Imm by naturdl rizsht iz undoubtadly a clain to an éasénent.{Gale o11 ——
Baszénents,p.20 6th edition). , . : ;

In other words,bhe right claimed by the plaintill Was,din thg ————-

lenguégs ol Lord Watson Inm Dalton Vs.Angus,%a right of propérty inm the ,

ownér oI thée dominent tensnent-not & Iull or abszolutée ~ight—but @ lini-

e

ted richt or imterest in land which belongs to 2nothér %hosé'p;éggm —
plenun dominiin iz dimiﬁishéd to ths extént to whipﬁ his és3t21%8 iz é:fec;
Toed by the eesénent¥.6.Appdal Caszés 830,
It seens,therelore,clear that thd right clainéd Ly the plaintill -
wa3 o richt in réspact of water Tlowing in a delined chemmel on Govern-~
neht lana,thét;ié»of afwéter—cohfse,and,thereforé within the Jiwrizdic-——

¥

tiont ol the I'orest Settlenent OrTicer under section 11
Itis contended Dy tha Appéllant that the rishts of way,pastiwre 21yl

Toraest

[l

I

Torest produce relferred to in cleilzas (2),(8) ana {&) ol the 3ec—

tion are rights to be exédrciszéd on the land’ itzell,and that,by ario—

o

logy,the right to a watér-coursse relerred to in C1l.{(V) st D& o

. -
asiR+dsr a sinllar restricted kind,There is,in our oPInion,no ———- o

giround Tor 3uch a linitation,but dven I7 it were otherwizsd,the —_—

rizght which thé plaintill clelns vas such 85 Talls within thé ————
words "a right In ol over any lend" in thé Tirat 1ind of thd zec—
tion,and was,ﬁhérefore,alright i respict of which the LIOrest ———— | ;
Settlensent ollicer hed Jurisdiction to adjuﬂibate undear 3&ction 10,
In & word,the riéht clained was ond on which thé I'orest Settlenent

OCCfIcer had a xight to adjudicate sithér undér sectlow 10 o 3eC—

L)

- ) - = - hg ~ . el i ’ - ;- * .
tion ll,and i eithel case,the appéllents objection that he had no
Jurisdiction Tdlils.The result i3 that on this girotnd aloné the ——e 4

decres ol the Subordinate Judge disniszing thd zult st e tpheld.

It was,however,iirgéd thet sven IT the plaintill hed not iy —

<8

eéxcluzi¥e right to the water of the 3tieédn,he hed & rizht 23

lower riperizn proprietor to obtain aii injunction to Taeztrain thid

délendants Tron using thd chemmal indsmich a5 such Uzer wvaz 'in €7-

\

ripsrien proprietor.,

)

cess of the Srd.defendants right a3 2 highdr

In régerd to this wiéw we obserVe that neither in the plairit,nor g
wheén Iréming issués,did thé pleimtifT »8ly on hiz 2ighth @5 @ I'li——
parign p:oprietox,or raizé any Iissus a3 to whather the defendants

had uséd the wetdr in a menmner not Justified by their riparién.——~
rights,and thé question has not bedn trled.Considéring how long —

thé matter .53

béen In disputé we do noét think we should bs Justi-

-

Tisd in allowing the plaintifl to raiszs at this stege & Iresh ———

issué of Tact which he night and ought to have raizédd I thé Lowar

Court..

|
i
We rmust thérelore disniszs thé appeal with cos3ts
By thé Court

zd/ D.W.G.Cowie

tio thd Subordinate Judzsg ol Tinnevelly Regiztrar

e3 ol pirintéd Juignent).
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i | Draceedings of the Bowd of Bebenme
% ’ , ‘ ‘ | (Land Revenue).

. , . No. 3659 Misc., dated 29th September 1897..
‘ ﬁt"\‘\.e_..._aj " .

? ' ) ‘ Read the following letter from the Government Pleader, Madras

f o ‘ - : : ' dated 23rd September 1897, No. 794, to the Secretary to the

Commissioners of Land Revenue’Madras.
In continuation of this office No. 512 of tha

! 12th July 1897, I have the honor to forward herewith copies

of the Decree and Jjudgment in A.S. No. 191 of 1895 on the
file of the High Court and to request that-you will be so -
good as to obtain the Board?’s sanction for B 266-9-4 being

ny fee in the same,

Resolution.

1 Communicated to the Collector %/,Tlnnevelly in
continuation of Board’s Proceedings No. 2614 Mis., dated 15th
July 1897,

2e The payment of a fee of B 266-9-4 to the Government

Pleader is sanctioned,

(True copy & Extract)

Secretary.
’ - | To the Collector of Tinnevelly, ...*i . .

T e fh S

with the copies of the judgment. and decree

Copy to the Government Pleader

* Accountant-General

" Secretary to Govte. R.D. jjziz;‘”wzgtt74”“““ o
4
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