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-3 the Privy Gomieil,

be purely questions of law.

g o

P: C.—No. 55 or 1895. "

" .ON APPEAL

' FROM THE HIGH COURT OF JUDICATURE AT MADI?AS;' |

: . BETWEEN

-SRI RAJA VIRAVARA THODHRAMAL RAJYA

" LAKSHMI DEVI GARU, widow of the late Zemindar o e
:Dh.ananjgya Dhatrazu Babadur Garu _;- . s Appellant,

* AND

" SRI RAJA VIRAVARA THODHRAMAL- SURYA

' NARAYANA DHATRAZU BAHADUR GARU . - - = Respondent.

»

~ GASETOR THE RESPONDENT. . .

This is an A-p‘pé;xl against a decfsion of the High C‘o_urt of Madras, which

" confirmed a decision of the District Court of Vizagapatam. The suit was

brought by the present Res[k)londen't, a collateral relation of the last Zemindar
of Belgam, for a moiety of the Zemindary and other property of the deceased,.
to.which he asserted fhat he and his brother were the nearest heirs.” The

. Defendant, who is now Appellant, was the widow of the Zemindar, and had
Both Courts have decided -in -

been put-in possession.by the’ Government. Cour
favor of the-Respondent. The questions for decision in this Appeal appear to

-
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. 'The relationship of the parties. so far as it is m to this-Ap: s
shown by the followlzn'g ! p 5,80 far as ‘1.' ?s"m:i,terml to thls Appe.:_ﬂ, 18
.- . . .+ . _ PEDIGREE. . . d

JAGANNATHA MAHAPATRUDU, Dewan of Jeypore. -

Sundara’ Narayana, Lessee of Belgam in 1796. . _ i
. First Istimrar Zemindar 1803, Dies December, 1814, : .

' Visvambhara, .
Third Zemindar,
Dies July, 1865, '

" Dhananjaya,
) . - Second Zemindar, .
Dies without Male issne November. 1849..

-

l\'aruj'ana Ramachamira,'
 Yourth Zemindar,
.Dles March, 1871,

‘Janardhana,
‘Dies May, 1885,

) . ‘R_llj)'a Lakshmi Devi.. T ‘, . .

DR 1

Sivan Narayans, Chand.rasel.;hara, .

Bahavan Narayana,

- .adopted b *Dieg 1 PR
L T -+ Narayana Ramacyimhdra'; e Aarch, 186, Dies November, 1881,
- Fifth Zemindar, . - ' o R R

Dies M S : ‘
. Dies arch, 1882,. ) B _Narayana Ramachandra, -
o | . L I ' Dies unmarried January, 1889, *
. +." Dhananjaya, Visvambhara, Suryzlz Narayana, . -
Sixth Zemindar, . said to be adopted ™ * Plaintiff, . .
-- M. Rajya Lakshmi Devi, into another family, - " o

_ First Defendant, .
Dies without issue October, 1888.

o .:Sundaxta Narayan
_Sep_opd Defengan:’

-l ... .. THE FACTS OF THE CASE - | , o
are as follows :— a0 T R B

| .! The fBelgax& Zemindary \§'aé on'e ‘cif se.ve 1 /I‘i;ll emindacios it - :

originally dependencies of the Maharaja of Jr gypo;e, azrf(rln lsltidbzges" Wh]l(:h e

Maharaja of Vizianagram. In 1794 the Makaraja ‘of Vigtyeeduontly of tho

. - against the East India Company and was defeated. Lopd grami rebelled

of Madras,-made direct settlements with the various Hill g(l:rxgr?cll);g’ Gi‘;eﬁloz
- . ) y: 4 14

Record, p, 181,
- 4, -
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.time thére appears to have been no Zemindar of Belgam.
villages .in the neighbourhood of the town of Parvatipur, taken from the-
. contigous Hill Zemindaries, were granted for life to Sundara Narayana as an
‘acknowledgment of the services of his father ” who was Dewan of Jeypore,

: ‘and had kept the Jeypore people from joining in the rebellion of Vizianagram, .
" © -1 In 1803 these villages were constituted into a Zemindar

. d in ndary of Belgam for which
.an Istimrar Sanad was granted to Sundara Narayana. - .~ -
Sundara Narayana died in December, 1814, and was succeeded as Zemin-

. dar by his eldest son Dhananjaya.
second son, executed two partition deeds to the new Zemindar, in which he

recited that their father had put Dhananjaya in possession of the Zemindary, :

that he himself was residing in the village of Addapusila, whick had been given

the palace, and that he and his heirgs ivpu]d not 'i'nixke any claim in
the Zemindary, . . S - M-

to him for his maintenance, that they had divided all the personal property i

respect of

Dhananjaya died in November, 1849, leaving a childless. widow, Chan-
‘dramma- Patta Mahadevi, a daughter by another wife.then decéased,.and a
daughter-in-law. the widow of a son who had died in. early life; also his -
brother Visvambhara. Chandramma Devi claimed - the succession, probably
_on the strength of the partition deeds, and an’attempt appears to have been
made to set up a pretended adoption. Mr. Smollett, the Governor’s Agent at
Vizagapatam, recommended that Visvambhara should be recognised as the
~ Zemindar, and this course was adopted.” - . ‘ : -

In 1856 Visvambhara mortgaged the Zemindary on usufructuary mortgage

for 12 years to the- Zemindar of Mérangi, and subsistence allowances were

- paid by him through the Government to Visvambhara and his sons. On the
18th June, 1858, Visvambhara wrote to the Governor’s. Agent that in con-
‘sequence of ill feeling between his sons they began to mess separately on the
14th June, and requested that the allowances which had hitherto been paid
to them on their joint receipt might be paid on two separate receipts, and that
their gardens and attendants might also be separated. This transaction is
-relied on by the Appellant as 'a paitition between-the two branches of the
family which issued from Ramachandra and Janardhana. ‘

On the death of Visvambhara (27th July, 1865) his elder son Ramachandra
was recognised as Zemindar. . Upon this Ratna Mani, daughter of Dhanajaya,

brought a Suit 73 of 1865 against him claiming the Zemindary. "The case

‘was terminated by a Razinamah, by which the Plaintiff-abandoned ter claim
-in consideration of an annual payment of Rs.500: At the same time Rama-
chandra executed a Razinamah ta his brother Janardhana, by which he undertook
“upon the restoration of the taluq by the Merangi Zemindar to put Janardhana

maintenance.

.. On the 24th .Méy; 187 0, Sivan ‘Narayana, eldest son of J anardhana,
brought a suit against Ramacliandra, in which he prayed for a declaration that

. - LI

"Tn 1796 ”‘f‘_fou;tée‘-‘ri. ;

In February, 1816, Visvambhara, the .

in _possession of the villages of Addapusila and.Vaddavolu by way of

Becord' ’
p. 27.

. 80, 81,

p. 42,

p. 179,120 °

p.AT..

. b
.

p.83. |

.p.6L. . -

P. 95.
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*~; " behalf of the first Defendant

.. . . - » ¢ -
~ “both as a partition and a renunciation of right..

. the Court of Wards to undertake th
" behalf. This led to -

" Vizagapatam, against the wid

~‘widow had " fraudulently concocted 3 Will to the effe
_given her permission to make an adoption,

- . Wards and gl_lardian of the wido

a e

" . he had-béen adoptéd :by the.latter.. ﬁ-Rdmz}chandra.-'digc}-‘ in Marchy” 1871, and..
}t]l?éh:giﬁgfizzgngnued }zrlgainst ‘Janardbana‘,‘.‘the.-t.t_wo_.;wxdows -of -the deceased .

* Zeniindar, and :his_daughter "Rajya TLakshmi. <It*was t.ermmated.'by.t\g'g‘ ;
'R:'zinamahs, by which Janardhana recognized th? adoption of ?he Plz}m'tld» |

- and abandoned his claim to the Zemindary in- consideration of being allowed -

. ‘;o'continue in possession of Addapusila and Vaddavolu’and the widows on .

their own behalf, and as guardians of the minor daughter made a similar

i si i 1 1 i y akshmi
: ent in consideration of being put in possession of the village of Laks
aﬁgar:f;lmapuram. It would also’ anear that a_further delivery of moveable

property was made to the senior widow Gangamma Putta Maha Devi. Theso

" transactions were communicated to the Collector by Sivan Narayana on the -

97th September, 1871, with'a request that his name might lze _regis'tered_ as
2emindar, which was accordingly done. This transaction again is yehed upon

oL -
”

Sivan Narayana died in March, 1882, and wasi-succeiéd_ef1 by his eldest
son Dhananjays. The. latter married Rajya Lakshmi Devi, daughter of
Ramachaudra, by whom he had

The estate was immediately seized by the widow, who*subsequently induced

¢ management of the Zemindary on her

o . /THE PRESENT SUIT, |
On the 25th April,

: 1889, the present Pldintiﬁ',. the .eldest” son of
- Chandrasékara, filed s suit f;

ur possession of one moiety of the Zemindary
eceased, in"the Court of the-District Judge of
ow and his own brother, who
history of the Zemindary, and alleged that the
ct that her. husband had

and other property of the.d

as Plaintiff. He set out the

laint he entered Visvambhara’

as the second son of Sivan Narayana, aud
alleged that he had been adopted into another family, _ : .

On the 10th September, 1889,'tﬁe '.Colleé'to'r as Agent of the Court of

Defendant W was added by order of that date as third
efendant, s _. '

L)
.

, that no reljef was 8

- - Qb I ought against him, that he had been
.. adopted into another family, and hag alx‘ead;rD brou?;ht a suit for a share of the .

estate, which had-been dismissed, [t ig stated by the Judge that one of the
first Defendants counsel alsg objected on the g ‘ )

| . Hi lication
was rejected by’the Court on the 974} I\l’ovembéam0 ground. His app ‘ ator

r, 1889,
On the 16th January, 1890, the Collectar

- put in.a Written Statement on
- "He alleged that

no issue, and died on the 29th October, 1888. -

refused to join him

In the pedigree annexed tothe.

the Zemindary was impartible,

Ay,

l
|
|

family ‘in recent years had dealt in a manne
~ that they were still a joint family, =

‘and separate enjoyment of their sources of income.
of the. Plaintiff that he and his brother were alw
Narayana' and ‘by his successor,” the_ late Zeminda
there was no partition of the Zemindar
‘the time of the alleged partition th
interest in the  Zemindary; it is. diff
auy bearing upon the case. -

by . ' .

. oy et 3 6. : A -divided. ,.He.’a]s'o,;'
i o1 he.Plaintiff and first Defendant were divided. He .
e et f o Wiy
¢ e , thorised . to' adopt. - The -pedigree- annexed to the.:
‘th.Ch t_hte ;:;dg;‘{)s’giiizﬁi} (erle same as that put forward by the Plaintiff;.
S tifflfefha‘t it made.no reference to.Visvambhara as a brother.of .the last..

Zemindar, nor to the minor son of Bahavan Narayana. -

B - ded. o ich the fourth—a o the‘~genuineneés ;

‘ : ecorded, of which the fourth—as e eSS .

’ -be{;qﬁ l,ss}lazss‘t‘;ir:k rout befo;'e evidence was recorded. These,lssues were

o t!wl"re]dl;c_e‘c‘l to three, which are -called ‘revised .issues. 'The substantial, -
:.-,lga:lrl.;i ’ § : L. , . -

questions submitted for decision appear to have b‘fell S

'}‘ y:\i.) ]:"z'r.lstv.‘ l\ﬁxed quesrtiions of ]aW and fact.. ] ) | .
A 1. Was the estate of the last holder self-acquired, or*
2. 8. Partible. 0
' Second. Qliéstions of law. ..

o " .1, Whether the widow had under 'ahy-\vi,éw of the case a_éuperior e
et * : R

* title to the Plaintiﬂ'. . ,
2. Whether the Plaintiff was eﬂs‘toppe‘d‘, or . - E
3. Barred by time from bringing his suit. . = T

A further question was raised by the Defendant during the “hearing,
viz "Athut underqany circumstances Visvambhara had a prqferablg ‘qltlg to the
" Plaintiff. - . N : ' _

 ‘Besides the dociuments .a]redd‘y‘ referred to, the Deféndant f_iléd,a.”'numbel.."-.‘
of bb'lr?gzlagd mortgages for the purpose of shc;wmg.that the members of theé.

As regards the separation between Ramachandra and Janardhana,. des-

cribed by Visvambhara in his letter to the Collector',. of the 18th
much oral evidence was offered. The- Defendant’s witnesses ass
constituted a complete "partition hetween the brothers.
witnesses asserted that nothing took place beyond separatio

June, 1858, .

The Plaintiff’s- -
n in their meals,”
It is also alleged on behalf
ays maintained by’ Sivan
r. As it is-admitted that
y or of Visvambhara's pm{)- _
¢ dividing parties had only a contingent -
cult to see how the transaction can have

“.Some evidence as to the ad_dptiori of Sivan Narayana was also adduced.

r inconsistent with the supposition

ﬁecord

© pp.63—79, " X

erted that it™ pp. 117,119,120, °
123, 126, 128,
129, 130,
‘e ¥ “

PP. 97, 100, 1
103, 104, 1352,'

pp- 101—108, 112.
erty, and as'at p.1er.

Cppliion
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. Recerd ""'Onthélf)thDocem‘ber 1890, the Distri Jud or i : 4 the poin o et f g, o 0 g i 5 o g | |
b | 0 December, » the District udge decreed in favour of the isingthe point at the settlement of issues, in order to spring it as a surprisc A
- __Iz’lan}tlff that he was entitled to one half of the property loft by the late _ . mlsmgt'heleP?ainfiﬂ. at the hearing. No denial of the alleged adoption-was =~ ...
P. ven;ulldar’tﬁmﬂugmigéhe Ze;nméiar > of Belgam: In his Judgment, which was ) Ny 7 , ;I;?{L in the Written ‘Statement, and the Pedigree put-in by the Defendant .
. ery lengthy and elaborat vl i i i . . | . . . o .
T fono“%'ii ud rate, 1e _ea t “‘lth the various con.tenflions ofltlxe partxe\g did not even suggest the ex.xstenpe-of Visv ambhar:;.. . f - D . -d S lgx-zecord
o - . . ‘ N : | ‘ inst' this. decision the Collector as.guardian-of the First Jefendant P19 ..
p,171,1.31,: | As tolthe first ‘set (_)f.q.uestxons abqve set out he held (1) that the property a ‘eflggl%: tl?é High Court, which on the 2nd March, 1893, dismisséd the p. 197,
- PN, L 22, ‘V"::‘ llogﬂt.xe sel{talcq:;m;x,on of any one subsequent to the common ancestor, ’ : A];)};)eal o ” o | . ) . -
Visvambhara, 1ad always gone in the dircct line of primogeniture, and f ) . X eir troated iho” ciso i ul ,
“there never Liad' been any. lous gf'.the ostato whidh anold 1}23 lloent by.'self- : "The High Court in their ‘Judgment treated the casc in a much more pp-199—203.
acquisition  (2) That there never had been any partition. The two points-of -, summary manner: They considered it "as a matter beyond dispute that'the p.203,1.32.
- time at which any partition, wes alleged woro 1858 and 1871 Upon theso he Zemindary in its inception was not impartible, aud that it had never become :
P.179,15. fmlnd that there was no infention to affect status or make ‘a :xl'titiorx cither in L | " so by special custom, ¢ Tt botni sp, only w0 defonces w e rom - )
P-18,117. - 1858 or in,1871, (3) That the Zemindary was partible tllx)e family was ot it ag’ if it were such. That being so, only two defences were raised ;, TCnUD=, p.199,1,33,
183,16, ancient, the grant in 1796 wug merely of a life estate: that in 1804 was not- it o aueation beyand fhat of fho. present Joymnt of the .
- pmdg.l.n'nny manner which earriod ol i o implic,atio;l that it wa:z.to Lo Court held that no question beyond that of tlh.e.present cnjoyment of the p.2021 10,
: impartiblo—the duration of the family was not B s to give birth to a Zemindary was present to the minds of the partics, and that Janardhana had.

. custom overruling the ordinary 1

: no intention to separate himself and his descendants from the Zemindary. As’
dealt with each other v

. oL to the sccond defence, the Court considered that there never had been any p 201,112
" Jenial of the only right which is claimed in this suit, viz., that of succeedx.ngA -
" in default of direct male heirs of Ramachandra, and therefore the question

* of limitation could not arise. . = ‘ _

a .:?v—andlthe mode in which the parties had
al ach consistent with: its beine dinary undivided
family under Mitakshary | ‘outsi Ca mistakon beltof flag

1 A : aw : . . . . . .
 desconded to 3 single hoir, " or at the ox_ltsxde with 4 mlstakcr.x belief that it -

These ﬁndmgs.necessarjly cut

L : the ground f the f YO . AT ' ' : ! 0 R
in-the second set of i o Away ground for the first contentjon ‘ . - It is submitted that the Judgments of both Courts are sound in law and in  _
. Zelxxindary against themiflsatixr?gisf ;Il:thh:t};)t the “’ld:)‘w could possibly hold the ‘ - fact'Iai:d that the Appeal against the decree of the High Court should be N
P 149, - dant’s counsel ' was that the Zémindary rlllc?vef-olﬁgri)e “ile. c%sedpl‘;t. by the che]u; . - -~ dismissed for the following, amongst other, L ’
~ but-that the members of the famil : cn divided, being impartible | e : : :
c1ab the me; the Tamily having become divided o fo ing- : : - ' )
fl];i ]?hilssos?a:tlzrzlsd 187]; their Slalt]us had become that of (ﬁ\'ig(idailtgr:ﬁggth':gg o L ) ' REASONS° : .
: must goverr : : r y & ) ) o o .
pr 12 undivided. Couéﬁ?z}]?lThi t(;}xl;]g-llt«rOF Succession to the Zemindary though A _ A Because there is no evidence of such self-acquisition or = ST
P.177,1. 34. as alleged, on the ground that pr > frgument must fail, even if the facts'were , . : . ‘ : S " . partition as would be necessary to give. the widow of G
) property which was designedly ¢xcluded from ) : ~_ the.late Zemindar- any right to hold .against the male -

a partition remained joint,. and was soverned by the

: exclu_ded'a .wigiow while undivided males were in exisf::::g ‘ fccession, 'which ‘ B | . | . sooares both hquandf X s o oo
P 173, 1, 30. " The Distri . . . . , : " . "+ IL Becausé both-Courts have rightly held that the Plaintiff’s
A Tho Distriet Judge held.(2) that thors . . 1 i . R laim was neither barred by renunciation nor by time.
. Razinamahs of September, 1871, T} . estoppel by virtue of the ' ' o e ur . : .
Rezihamals of Septomber, 1871, II?SO agreements recognizel the & doption - - . , I IIL. Because there are -concurrent Judgments - that the
of Siran Narayana, maintm;:}%é Ofotfﬁ’e ?vtohe plac? 0{; his adoptive fathor, whis - | S - Zemindary is’ partible, and such Judgments” are in
males of the junior branch were at the sa no timo satily " o and. tle ' . : Despase the i Court s, ‘

same time settled. . Nothing was sajgd - 1V. Because the first Court was right in disallowing the plea.

V. Because after the withdrawal of theissue as to the alleged
Will no deferice founded upon an adoption mu(‘ie under
it can be raised.” I

JOHN D. MAYNE. -

not shown to have had any rigl . * Plaintiff’s branel, was
. A ght of possession, until. t] :
vested in the Plaintiff as the late Zem¥ndar’s hei’r. . Consls boperty In 1888

till then thz.zt the possession of another could' be adverse to |

3 of the senio . ! - : . e .
_ arrangemegt contrary to that laid down by law would not l)ig(?;ilécgiaa}:i?m? ny. J’ . — ,ofjl{s terttlz, and it does not appear to _have been raised
! . - . tS o - v . * ¢ . or eal, * T i ,
p. 157,1. 33, As to limitation (3) no question could arise, as the Pl 3 ' L SPPE - l

quently 1t wag not
1S branch,

-

T e B
1]

p172,1.25. ' The Court’ refused to entertain -the plea of justerssy
- the Defendants own admission that she had'.design’e

ey
~
.

as it appeared from
diy refrained from
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- i the Privy douneil, | o
No. 55 or 1805. f‘
!
O\I APPEAL - -
FROM THEF HIGH. COURT OF JUDICATURE f
AT MADRAS, : |
. BETWEEN ) f : , |
" SRI RAJA VIRAVARA THODHRAMAL |
“RAJYA LAKSHMI DE - | | |
| K Al VI GARU, Appellant 7. '.I; b ¢ {0'/1'}1') /%M@i/ //// !
‘ !  CA e (5 / ,
: AI\D . i i
SRI RAJA VIRAVARA THODHRAMAL \ o o |
SURYA NARAYANA DHATRAZU ~. )2 Pelpaon B66ene e
. _BAHADUR GARU =" = = Respondent. it L —
‘;' ,¢f/.a,//a ﬂé”/@%mw i A feaes T
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