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Proceedings of the Bourd of Hrbenne
| (Land Revenue)

No.l384 Misc.,anted 19th April 1897. '

Dead letter from J.Andrew,Esquire,Ag.Collector of Tan-

jore,to the Secretary to the Cormigsioners of Land Revenue,

Mcdras,ﬂo.lOBz/Rev. of 1897,dated 8th March 1897.

pesolution |

Ayl e

csubmitted to GoVernment.

2 mhe circumstances which led up 1O the litigation

refcrred 1O in the above 1letter are briefly as followii-

Tn the ITarmilan taluk,there ic a channel called

the malakaill voikal yvhich runs ITorth & southsit receives the

in the gengalipuran villege 1ying t0

the lands

drainage of

the West,forms the source of irrigation £pr the lands in thc

villages 1ying to the cast of it,and at each end it is con=

A

\’nectqd with € river,the Ve}appar which flovis from West to

tn of all the villeges & the Solasudamaﬁiyar

forning the gouthern boundaary of the villages.The +yr0 rivers
1ood—banks.on the Dastern pank of the malakani

have nigh £

[%2]

voikal,which pank is algo high,there are thirteen slulces

téken For PUrposeEs of irrigation by

he Dastern villages and large heed sluices at

tne Northern & Southern encs by vhich water is

the two rivers vheiever required for irrigation.In'seasons

¢ K i - y gl -\ i il qJ o G - b
ol h.l' © f l()()d. ona h.C‘u-U J L QLN th(4’u€,‘ th,’L(L ¥ ...UIC(’ J h.( Ve 1 ceas—
. e '-- - - / i 7C i ne i ...1.1 ENEEs] ronm

. na ) emoll sluices are also
ek A 0L ol
l}'l_\)_nflt N on ; 4

aamnitted from .
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shut,the £iood vetor i
yuhe Trood violer in the westlern villegoe(Senges

ngelipuranm) hes no

R S5F VIR

mezns or ¢mecepe and temporarily submerge

the Tloods in the river

provihg Lhe drainnge 51 th
1 Tl -+ i

the Ixecutive Iingincer sugrested that the Revonue
in the exercisce of the genera?

cupply of water

-
40T purpones of, irripation an

| .
— DEp . bl H O
S sluices on the Lostern bank of the Tal
X 'y v (&N

ol

Tlood end see vhother the Tlood woter T
4 e UG Ol
could not be pocsed dovn to the cen

cubmerging the lands in the HDagter

PRTRE

;iven effe y § a 3N mnea T 9o
given effect to as a temporary measure in 18 .
— S d Ll p ;(;.y_r._

the institution of 0.,9.No.139 of

v it Il T e a4 e

) lunsifT?s Court by the ryots of the Ta
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the poramboke lands thercol as the

e the Talakani voikal and the sluices 1

by thelr predecessors,lhey had from the v

K
‘ +

subsidel.Mhe remcay to bo o

¢ village hoving come un I

lakani voilps:

ces the cultiveted

" N 'y —L]-BN-T S . g
93 in the DMirursTur Di

astern villepes,
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M

L right of o
ght of Govermment to >eeul

-

s
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areinrge,onen
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in times

W
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ke

thn

Lrhe

o

Golinirom villape
0

~ ey

sluices withoul

sugpestion v

(s in the sud lege
sult allicged thoat,ns mi

o Tt .
CXCﬁUolVO right to une
that the Lastern bank of

l&h 4

& been constructed

< ’ | ‘ | :
{y ery tine of the constitution

ol the vi 7 bid i
pla village excrcised a right to onen th
ne e 3

ves required f Lrrigali
quired for irrigalion,and to close the

drain the village vater to the Tan

é veen judicinlly declared by the Lumbakonﬂm 2illn C

,._uuu-t/ &3 -that -t l"i{;h"u h

Ssuleces vhen woter

seme when they haa to

ving also

- . art on the oceos
I e wrongTul interfere i T t -~ |
e T interference with one luid
=3 1 0 he sluices by one of the
Do Sengalipurem villag i N s . |
Ot mgalipwram villages in 1820,the 3
/.; ; 20,they had,by adverse enjoyment for
! over 60 years ,acqud

. s ,acquired a right of cas
- : 5 ement to open or o7

‘ cloze the
| i Lally

* sluices at their ple re,T " "
e pleacure.They added that the droincre vatler of th

1 2OVaLex 1 (§]

Sengalipuram village

through the Rettekannu (Double vent) ﬁ’uicoM

Off..c s 10 s s
a Gy, lrl{ 5 (L‘L tJI.‘.( r]. tl TI( € OJ .Uh(; r O.L O. tl
8] b v - Aov o

by the submersion of thei lenas

rati I ;1 AsN ‘

ation gi :%f r right Lo onen and cloze the
bove relferred to & the irri

vent wuﬁCOAfrom the ntlnb s uice

.V(/-—-(! )l) é J.O [N (1 O (omaeGs
2

s otk

Yot m
tha Taloksni voik V.
; Talakeni oikel and 1he branch chmmels,as well »

0 “ » ?A‘ o .
s %0 rl{jn"b,el'bhel" o)'s ey, of E;Qfemcinfg 0“ ox}v( ™ol o pPrOve nt (}O‘\r‘waﬁvﬂ'lf ni
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13 sluices

o s

ol thet the T

»_‘ ( 3T '1 s '\r»‘ -
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used to flow in 3 )
1to the Ve Leppor Morthirerds

Devenue

3 ~ T
oInca drnree
S0

o decel

,the double

1the

S 3 -
oS Tornmingt bl :
1 3 ming the bed thorcol,belonped to the Stete, thod
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the
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villrge Aischozpal
the drainage va oo
3 : &e valer throuch L ‘

ch their sTuices,they hed sust

Do~ hoka

.
\vm_cg of opening & closing the 195 sluices conferrcd on Lhe Plaintilts

from making the requisite arrangement Tor regulating the
supply,distribution and drainage of water in ryotwari vil-

lapes, %nd “that the flood water. of th@ pengqllpuram village

could not be drained into the Velappar through the double

vent sluice in times of heavy rainej;it was added that the

pPlaintiffs had no rlght to clore the 1% sluices so as to
obtalir the natural dr%1nage of the country and draupback the

rain vager on the Sengalipuram lanrds.It was further pleaded

tnat the Plaintiffs had sustained no demage by the opening

judgment of 1820 was not binding on

of the sTuices,that the J

Government and that the Plaintiffs had no right to open or

close the malakani Head Sluices

Se The District Munsiff decreed in favor of the
Plaintiffs & granted a perpetual injunction against the
defendants He found that they were the owners & proprigtors

vl had as such the natural rlght to take

truct, the flow

of the villages ar
only as much water as they required -and 1o 0obs

of a larger gquantity of vater through their irrigation

channcls or through the sluices which hacl bcenvconstructed

by them, that they hac a also acquired ¢ proscrlptlve right to

open & close the head sluice,thc double Vent'regulator and

the 198 sluices,and that damage must have occurred by the

passing of the dralnage vater of the Sengalipuran village

through thegvillages.On & cgnsideratiOn of tho evidgnce

e,he further observed - that the Sgngalipuram

adduced in the cas

mater had =X=D alvays
sluices, and that the Judgment of 1820 had

£1o00d drained northwards & never east—
10 .

wdrds through the
poen passed only aftex the failure of attempts at gmicable
between the villagers by the heve-

settlement of the dispute

\

nue Department.

6 The government Pleader v
L] Lanhelied \ 3

appeal.He was of
to
1 should be preferr@d fry “try the ques-—

as to the advisability of preferring an

opinion that an appces
sluiceé arc onl

tion of fact whether the 19

ces Tor the Plaintiffs 1ands or also serve the purpose of
2

-

ras thereupon.consulted
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draining the lands of the Sengalipuram village,and thrt in finding
that the Plaintiffs had acquired a right of casement as agninst ¢
Government also,the Iunsiff hed overlooked clausc (a) of Scction 2
of the Tasements Act V of 1882 declaring the right of Government 4
2 ne o)
regulate the collection,retention & distribution of the Yp£pr ol
[ > wate i+
rivers,streams and chamnels.He added that the issue of a Dé“DOtﬁ
2 v perpe al

injunction against Government vas in contravention of clau
-l

Q
)
7~~~
o
LS

o . . . .
of Bection B6 of the Spacific Relief Act and that the suit
L a p was also
liable Ismissed 1sJoi] |
iable to be dismissed for misjoinder of parties and causes
. BX auses of ac-
tion,
. 7. An apncal wag accordingly preferred to +h Di
rele 2 ho A o
trict Court,vhich has ¥ i j w
T svillen has now dismissed the Plaintit
S80 1¢ Plaintiffs? cuit
S7 e on the
D Ad L 2
ground that they should not have sueq Jointly for enforci;
. + SRS ICING or obL=
o - o -~ {m 3 > L .
taining a declaration of their Individual rights.The Distarg
SALS . Lhe Strict -Judge
has &t the same time gome into the merits of the case
3 Se and

Tound that.
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Tound that Sccti i
ion 2 of the Lasements act reler
-~-€rs only to the
¢ vater

Of r od - d
.,I‘,o,o I'Qc b Q ; { 1

tion Cchamnels but not to th
he

COn = "~ v o hd e v i oty * L i - - -~ *1;
o
ace dr(b LE‘ F) h( CUJO h C
t} Q U.Ilu (¥ !_1,.( Q
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with his enj

; his enjoyment orf the land ang ig actionnble s~ »

sance,and . et a privete nuie

qné ) Hist there is no brovision of 1as- under vhich ¢ c -

. . . - ’ < i h : ™

e S ore than a private proprietor and ovmer or k‘ overnment,

. uise . . e O ephommel, en ;
enee of this sort on ryotvari lands,ne hovera oo
' ©RPMLYe adrits that

G € 1 :].’ t; l(' L l ()l 1, 8] Y ’,{
t11€¢ OJ .I'TL‘A. -n-tl - b - -~
e v p Op tAO €
’ <
- ) T

branch chennels,as trustee for i 1 voiknl and of the
in tho evems o . P LOT 1ts ryotsjend is entitlen to
tho Tt ~eurrcnce of any wvatcr dispute bLetwveon the ryots ol
TRLETN & Dastern villages,snd that no eanement could hay bw .
, ‘ ave been

S o T B I S T S e

e b, g e

acquired against Government,as the curcumstances of the case
negative the presumption of a grant to the Tastern villagers

of the right to open or close the 13 sluices at will, much

1ess the double-vent sluice and the self- irrigating sluice
ani voikal.In conclusion,he

+ the northern end of the Talaka

adds that if Government had operied the sluice for irrigation

o

purposes,the plaintiffs would have had no cause of action,

In the present case,however,the slulces were opened for a

different purpose and the drainage water did not flow in the
Government channels only,but submerged the lands in the

i1lapes.He accordingly held that the actual subner-

laintiff?s Crops had amounted to a nuisencc and

to a denial of thoir right to exclude the drainage water from

their lands amd that they were therefore entitled to damages.

8 As the plaintiffs in the suit are likely to
institute fresh suits for damages in the civil Courts,the
collector of Tanjore proposes that the opinion of the legal
of Goverrment may be ohtained beforehand,as to whe-

ther the District Judggé views in regard to the regulation

by Government are open to ques
ests that the opinion

i ion,The
surface dralnage t 3

Board supports this proposal and requ

ble the Advocate General may be obtained in the

of the Honora
m&tter ang the guestion involved'is one of great importance.
9, The Collector of Tanjore is requested to for-
copy of the District Munsiff?’s Judgment in the oripgi-~

vard a
o Government together with the

WO maps re-

nal suit direct t
Board?s Proceedings N0.4962 Misc.,cated

turned to him with

agth August 1893
(Truc Txtract)

m gecrotary. Leotor? v/
- g n +ith Collector”s
. il 41’1.t lvoDo ’.‘ll
The Secretary to QOYOrnmo s Lo ! 2 .
' Tetter in original & a rile of papers to ¢
The Collector of Tanjorcs
1 RHe

i |

| eer— ’-—"'"-‘“"
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O0pinion.

Re - The right of Guvernmant to regulate surface drainage in-
_volved in A. S. Mo 586 of 1696 ( vids G. ¢ Yo 2256 Mig dated rad

T Y

1ay 1897 Rzvenue Department )

Upon the facts found by the District Judge in comnection

4ith the question of drainage of the surfacs water of Sengalipuram

village, 1 anm of opinion that the view maintained by the Distriet -

correct in law

oy
[
Cn
[§5°]
{0
-
n

o T h » surfacs water in question sgsms to be the rain watsr -

falling on the Sengalipuram langs wnich has to be drzined when thszre
ig excess of rain. This right of drainage is what is referred to in

1aw as a servituds whieh arisss from the situation of the property
)

1ands on a lower level being subject towards those on a higher leval

.
.
e o' e e ol r ol e e
ey e wi

to receive such waters as flow from the latter naturally and without
£ the Indian

the agency of man - ( vide Illustration 1 to seetion 7 ©

Fasements Act, 1882 ).

Z. Government hasno manner of right to regulate the -

drainage of such gurface water,by reason of both the land on waich

]

such surfacs water accumulates and the land on a lower lavel belng ;
i . :

held on protwarl  tenure and irrigated by Government water. It is ;
true that in the prescnt case the surface rain water of Sengalinure=

flows into the fhalakanl channel which lies between Sengalipuran -
and'the Plaintiff's village of Thalayalarfzdu,and ig admittss 1y -

£ Plaintiffs villages supplied at both ends

the jrrigation channel O

~amg It is not found by whom, or alt whose cxpense, the

py natural stream
chenngl in guestlon Was constructsd, and has besn maintained .Fven

on the agsurption that it was constrgcted at ths cost of Goverament,

of the Indian Fasements Act,which

AV

I am of opinion that section

sly aeclares in clavse 2 that nothing contained in that Act

(6]
6]

Xpre
any right of the Government to regulate

ijg intended to dzrogate from

the digtribution of ths water flowing in any channel or other WOrX .
constructsd at the public sxpnss fori rrigation,has nO application

to o casg in wnilcen, 328 haere, the Governmzit osserts & elzim, nov fo

A

W
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“ kecp the sluices open. From their roletivs situati
olative situation the g

B e 2 TOF FESOPEOR TSNS wg = AR S - -

not for the disteribution, collection or rstenticn, but for the dismosal
. K .. [ X e

or getting rid,of water flowing in such channsel. The drairzre of
o

-nlus irpigation vwater stands altogethzsr on a diffezrent footinr tascd
e~ O L

. . . - . - » C'
on an implied agresrgmt arising from the circumstance that all thz -
ryots holding lands irrigated from a common source bslonging to fGovern

- By 23 § S
-ment enjoy the advantages of such irrigation subject to the usuzl
19 a ‘,a -

incidents thsreof.

T h e question in this 2 17
s q 8 case sszens rezlly to be cne hstwe-n Lz

‘ryots of Sengalipuram and the ryots of Plaintiffs villa

to wheotlhsao?r

or
t)es 33

1 o . = bi = 3 3 N
.the latter ars bound to recelve through the sluices of the czia irriﬂws

-tion channel the flood waters of Se :
O =4 - = e N :n;,,,ll PR
. VG purun “nd fOP that puerSe to

L4
enmalipure™m
ryots no doubtkr ti g, .

y ¢ entitled that all surfacs waters of their villirs

vhich would naturally flow should be allowsd to desceng i
SHLOaC <d 1nto thg lands

of Plaintiffs Villages without any obstruction ( I.L.R. 1
I.L.R. VIIL Caleutta 465 ). Ths obstruction,if anv §
Skl ] any in

seems to be the embankment on ths eastern sids of the Thalal 1
< v12 dhalakani channe

whi o :
‘hich appears to havs.been in existencs from g Period anteri 1520
- =* anterior Lo 1220.

Th 2 "\ - " P 3
e law in regard to such obstructiion is thius 12id down at a74.0750F
. 2 Mmoav pp.R271.,2750
Addison on Torts, sixth e=dition :

}ands interposes artificiz

+ it
of the water through or across his lands and b ;
=18 9V SO doing causes the | -

T~ - [N ——— el . 2 -
da..la es fOI 1 14.! lxl 2
N e a dS t h

out fall a-\ d d a .na' - ] ALY
n !. 1 Y (e} t e o g 2 S Ed a r.g,‘lt 0 i
? i.) CqX

back water - .
Ater by express grant or undisputed enjoyment'. Thetnor t
A . Yhethar the -

District Judpes vi
dges view as to poramboke lands bsine v st a3 i
g vested 1n G0vernuaigg

in trugt for the i
e public be soundg H -1
na or othervise, he does find that the

Government is the propriector of the

ked of the said ireigation eharm ol

and vt gsite ! s 2 .
$ite of the said snbankment which lie betwaem Senealipuram
2 calipuram -

«nd Plaintiffs vill

- S agss The o ion i1® <nv
: bstruction if zny, is thus roally on -

Govarnmant 1z

> G Gnd. U"’xl eSS tl-lprtq 1 . . .
S5 crefors it could be 1plied that, vhey the -
channel wz
1 was constructed and the ewbankment raiscd for the benefit of -

; - bR b4 > A

S‘,:'CU.L‘ ln" 1!1 i Eg tl L‘() t, a E 'l‘[tl Vv g‘-' i { ‘E,u! 2 Y l Vi.T's 1L
I 2 on h,. .l.'.. S Lfs lJ.lﬂ =S f O n n 1 i ]
X - . 2 ’
."C\.S aoy eOd tha he a i F v -~ ks
(& e f oy 153 i ' 1 b l l ()4! t
¥ (9}

1 iwmpediments i
pediments in the way of the natur2d flow -

et "If tll? ovmer o :
2 3 r occunier of the lower

o IR N e

Q.

to flow into the Plaintiffs villages through the sluices primarily
O ~

e 710 i i X i 34 it iS dlfflcult to see ONn What
i £ r 1rr1&atlon purpOSvS,

lntvlld.@“fo ' .

inSiSt upon th;} Pla.]nt].p.ps Op .

inci i ots can
princliy Sengallpuramfy 5

¥

Lui for the diszeharge of such surfacg water by artificial -
the sluices e «r

g, If thers has cver been an invasion of the rights of Sengali-
mea‘ . ~- « . .
ots. it was the raising of the cmbankmant on Government -
-puran ryQLS,

isi 0o? the embankment by Govern
1land ur\‘;;m-ds of 60 yeals ago. The ralsing o2 ‘
all 4 [
-government l1and,is not necessarily an 1inva-

-ment, OF gt any rats on
of Sengalipuram ryots

vide Coulson and Forbes

-sion of the rights

vaters page 147 ). Vhether the more correct statement of the law
On.hao'w:int ig that wine propcietor of the lower lend cennot ralse
e ;r; peoyent the flow of water from the higher land”( _vide
ény dam :-—‘:;;;;;_codehand p 85. Goddard on easenents, Pourth editior
articls 201 i L.R. XVIII Madras 159 ),or tha. -he cannot

~nd note ! thereto,and I
: e . ight be
tever, however reasonable 1t mig =
Hurpose wha .
x for any [

of his property

will have the effect of preventing

reise a ban | .
vide section 7 (a) -
for the natural enjoyment ( R

. . - > “lle
S

de arti cle

540 Code Yapolean Blaxlands Digest of Pglisl
such flovw ( vi
260 Angell on &

n actionable

ter courses p.129 ), the erection of such dam

rem i? the water could escape bY other

wrong,

i a
will not be . e
' nsg, or provision jg made for itg escape othe
2 ral means, . |
- e it is expressely pound by the District

5 [ n the present €85 .
. ince the oxcavation of the channel and the raising of

1 w ™
giff that 8

Lun . i into -
¢ the flood Waters of Sengalipuram were drained
1 mev’l e .
the gmband . f o 17 na Talekeanl
. v op through the gouvls - vent sluics in ta3 axs
par rive . . .
the ValaP! ent from this finding

pistrict Judge dOES not diss

crermnel, cné the

end actually f£ind

P 50 3 ny rate the Sengalipuram -
g tnat since 10820 at eny Tre

. < ~ining their surplus
r cpenly cxercised the right of draining
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villages NEVE
. I .cctern bani
¢prough the sluices @40 the cas
.'.tf:’l' N [ 4 1 =
" 1y in 1891 trat the Revenue guthorities under
as Op }V ? r ‘-

_mittedly it ¥ ot

tion of the

Executive mgineer, -arranged o7 the drain&ss

Sugges Py 3 - - renﬁﬁﬂe

uices gn arrangoe
) . ors of Sen,ﬂalipm'ﬂm through the czid sl es, & 5
the rain waects >

is

i i ssent svl
3 i ution of the Prese
wieh was irmediately followed bY the instit
vh Cc Vel e jersy . . - ‘i+hzr>-
iotd i : -ms to bz ellle
reets found the jrresistivle inference ScEMs
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mzterially effsct the drainage of ths rzin waters of Sengslipuram ( vig-
I L R XI1 Caleutta 32% and fatherlards Weekly Reporter F. B. Yo p 25 ),
or that at that time or shortly therzcfter on ths representation made by

the Sengalipurcm ryots special arrangesments vere made for such drainep:

2y

through ths said Gouble vemnt sluice, In enyeyent, their natural rights
heve long apo been forfeited by abandonmant ( vide Vii 5utherlands Weekl
. ' 1
Reporter p 497 ), and rights in restriction of such naturzl rights
acquired by prescription by Govsrnment end the ryots of Plaintiffs vil-

-lages ( vide secction 7 of the Indian Tasegmznts Act ).

6. I think it hishly probable that the Plaintiffs whose suit has been

dismissed in eppeal by the District Judgs of Tanjore solely on the

c arpeal to

ground of misjoinder of causes of action will prefer a sccond

h Court,if they have nct ‘dons so alrsady, ond 1

S s zm not sure that

the view taken by the Lowsr zppellate-Court on the question of migjoinc:zr

1vill be upheld ky the High Court,. espeecielly as ths Plzintiffs in
Court of First instance itself zppear to have withdrawn thzir claim for

damages end limited thelir reliefs to 2 declaration of right znd injunction.

“adras, ) V. Bhashyam Iyengar
)
20th lay 1897) Acting Advocate General

Government Solicitor.

ey ,‘1 . o hdh o ke
;’;
LN— ‘I P -
//'
L.
4
4
!
'
lr
N
i
i

o

.

e,

N

Rt

i



P S T
s . SR —— g Y T T —
/-,- e A pre————r~ Y . “' - T N’:r‘k"“
% Sf’ —.~;.:-.mqu had e e
4 - - T e

1
¥ )’
.
b
. l/
r
;
,

@mezg%mm
Qﬁzga4¢,km5&

2 °3/9
i-'é’éﬁ ey 1y

o

b elirs,

Slis ity £ Gt

Cihp 4 41/ Zf/
NN EETLE 7/ s’

O svnssniotet 2 T OBpard
f Fovena st v eprtcin o o

/(/04/!/8,(4/‘1/2(/1/\/&7 o %;—,%LWM
S oy, A A Arrente: Cronenal

’ %@//




	Copy_of_Image00020
	Copy_of_Image00021
	Copy_of_Image00022
	Copy_of_Image00023
	Copy_of_Image00024
	Copy_of_Image00025
	Copy_of_Image00026
	Copy_of_Image00027
	Copy_of_Image00028

