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IN THE PRIVY COUNCIL
oN APPEAL FROM THE HIGH COURT OF JUDICATURE AT MADRAS

Ix Arpean Suvrr No. 95 or 1891

Between

_ Sundaralingasami Kamayya Naick, minor, by his mother and next e

Nagammal, appellant (plaintitl)

\ and

Ramaqami Lan]a y Vva L\a’ick mill t (5] t t l

o ) or under -h [)[0 e .( an uar 1 ahi

. - v =) JLE m ¢ )

N ) i IY ] o 1 ( g 1a (11‘111.}111) ()f

1 through the Collector of } ‘ f
Bafars ot Atondant). r of Madura and Agent of the Court

Case

On behalf of @he a\)ovename_d respond‘ent, Ramasami Kamayya Naick, minor
under the protectlon and gu:u'dmns]np of Nagayyasami Mutkiiana the ) B ik
Collector of Madura and Agent to the Court of Wards. irough ¥hO

1. The abovenamed appellant was the plaintiff in the first court which v

that of the Subordinate Judge of Madura (West) in th : e
: - e Madras Presidency, ¢ '
respondent was defendant. ) adras Presidency, and this

9. This suit was brought by the plaintiff to B 4 MR Ay e R
zamindari of Saptir together Ath its ‘ sh his exclusive title to the
08 af %1 with its appurtenances and to the trusteeship of
certain devastanams (temp (zs)'and choultry, to recover possession of the s me with
the mesne profits and also for partition and recovery of his half l/l Hlmf i 1
' 168 reable ¢ 1 oy an s half share of such
prOPelzt?_?halm(“F‘ﬂl’l(' ‘“lvd immoveable, as are partible and which belonged to the
¢ ¢ aoravyass M > ¥ v 2 { }
plalntlﬁ B a‘.tle flt er, Nagayyasami Kamayya Naick, who was the L Jv amindar
but one of Saptur. S ast zaminda
3. The genealogical table of the family 1 :
g - R : nlll 7 18 TOW ¢ - - A
the table are > tated by the plaintiff amily is herewith appended ; Nos 1 to 0 in
he sy by the plainti to be the legally-married wives of :
Kamayya Naick (senior) and that the plaintiff is his 1“{£i1imvm( : 80 Nogayyoes]
ol . s v . 6 80N, 3 o an
denied that Nos. 0, 7 and 8 (plaintiff’'s mother) were the l«‘%:‘ln\’-m‘n'ri(‘:l it

that the plaintiff 18 the legitimate son of N : wives ant
Ao R [§) OV - A 5 y
Nagayyasami Kamayya Naick (senior).

o Naeavvasami Kamayya Nai ‘

: '})he lato b e l\fmm)}a?‘\ﬂl('k(s(“nmr) died on 14th October 1889 ;

Nos. 1, < and 7 in the gcm‘alngwal tree died bhefore hin iyl g

his eldest son also called Nagayyasami Kamayy %

was 4 minor the Court of Ward AR Naick (junior No. 10) As he
A ety gl L il ards took possession of tHe estate and s TR

managing 19 since. ¢ died a minor unmarried on 31st Dec ot Bl Uato .

plal.nt]ﬁ and defendant now set up stvid alativ g 4o oh .t 1 ecember 1887, and the

g o ostate,

Nagayyasaml

He was succeeded by

£ Ty ta 1tte . .
5. The facts admitted by both parties in this suit are as f
(@) The zamindari of Séptir and its app kit
descendible to a single heir s appurtenances are impartible and
1 e y L e X
(6) The def.(,ndunt i the legitimate son of Nagayyasami K ok
. (senior) by his lawful wife (No. 4) agayyssami Kamayya Naick
(¢) The .plamglff is also a son of Nagayyasami K i 3
his legitimacy and the marriage of l" Kamayya Naick (senior), but
< B U ) B 5 . r'\T y .
s achnlaie , s mother (No. 8) are disputed by
; i 4
éd)) ’Elhe Plhfmtllﬂ is older than the defendant by twe
e o defendant’s mother (N¢ ( : ] S
' ). 4) was marr 4
vl IC ; : s married prior X ¢ 1as]
the plamtl{;t s mother (No. 8) into the : | to the admission of
Kamayya Naick (senior). palace by Nagayyasam’
6. The allegations on which the plaintiff bases his ri
(1) t}mt he, like the dcic.ndunt, 15 a legitimate son of \:\'ls right to _th(: gamindari are
(senior) and (2) that, being senior m age of the sur Nagayyasami Kamayys N1¢ .
Kamayya Naick (junior), the last male holder ]‘“-mg brothers of Nagayyasam}
according to the law and custom of prim(wg(xnitu;cle s ontitled to the succession

—1

3

I'he def ndant pleads his right to the succession in preference t0 plaintiff
w 10 lefe g

[ Sk
f in grounds namely : |
on four main & ’ Nagammal (No. 8), was not legally married to

A
(1) The le“tlﬁ o Kamayy? Naick (senior), and that plamntitf 1s therefore
while he, the defendant, is admittedly the legiti-
ther Muthuverammal (No. 4). :
o he plaintiﬁ"s mother _(No. 8) was legally married to
(2) That eveR = . Kamayya Naick (senior), she was a lady of a different
Nagay) a§mjm‘ o gand rank to that of the defendant’s mother, Muthu-
£ i(l\zﬁ:t)(.)m, the defendant is'entitled to §ucpe;ad by reason
(3) That by amth}; » having been married prior t0 the plamtlﬁ s mother.
e n{lofendaht) is a full prother of the Jast holder Nagayyasaml
(4) T hi{? ]:a(st’; o Naick (junior), i.¢., utering prother, while plaintiff 18 only
Kama!

the halt brother- : i o i i ]
‘ tentions the following issues were frame ; g
8, Upon these ¢€OD

court :— ¢ the plaintiff was the wife of the father of plaintiff
(N Whether the{ﬁ?t‘};ﬁ; ;f‘;int,Por his mistress as alleged by the chendant.
e a\lcge(\ ll'\intiﬁ"s mother was of the same caste as plaintiff’s father
(2) Whether m{’- &),L.em and inferior caste, and if of a different and inferior
or of 8 &1 b\1 o ccording to custom obtaining in the caste to which
caste; Whto}t:: ',l’atl)\ i pelonged, & marriage between plaintiff’s father

the plaint! would be invalid as alleged by the defendant.
and mother \-f Jaintifi’s mother and father were married and such
it s l‘dcid the defendant’s mother, as alleged by the defen-
riage W% b ot: q caste and rank superior to that of the plaintiﬁ"s

if 50 whether, as alleged by the defendant, he is entitled
A . . P
o preference to plaintiff. :
ed ]{l ]::;1 by the defendant, he is entitled by the cpstom pre-
(4) Whether dobi AP thr zamindari and in other zamindars held by
e aste in Madura and neighbouring districts to
: oference 10 plaintiﬁ‘ by reason of the defendant’s mother
o Heen marvied prior to plaintiff’s mother. :
having =7 o death of the last samindar, his full bro_ther, the defen-
() Whother O]? tztl\({d to suceeed 0 the impar.nble estate in preference to
dant 1‘.?;“(;\1)\‘“;“ o 35 his Jegitimate half-brother. :
plmntl 1’ N );-0 yerties com'priscd in 5(:110(1ulcs ¢, D and E are parti-
(6) Whether t]‘elt} vct‘lll Plaintiff and defendant orare impartible as appur-
ble as )L,t,\ P - umiudm'i as alleged by the dcfengiant. (40 :

AP B T va 10k impartiblc, what share 18 plamtlﬁ entitled to
therel:  ies mentioned :n schedules €, D and E existed at the time
(8) What Pro}l)c,l‘t;f of the Pluintift"s father in 1885, and what were the accre-
of th‘et :J;u‘ch 1,1-01)@1-'('103 up to :}}gt December 1887 R
. tmlnb (any and what amount of interest and mesne profits 18 p aintl
] 2 7T
(9) V hethe '

entitled ;0. schedules attached to the plaint are erroneous a’nd defec-
‘(10) Whether t 1201 hed in the schedules attached to the defendant’s written

tive as SPeC

statement. Jiefs is th laintiff entitled.

§ : ; \Cblbtlepdlnl

m ab 1‘0118& or Y€ b
(11) To wh

As to the first issue.

anlady “the Jaintiff’s side was that his mother, Nagammal, was
0 ) G i s

9. The coﬂtcn.hf“-]  of Sudra caste) and was ma}ued 10 fhe late zamindar,

Kambla (a sub-division. . senior); 1D accordance with the rites and customs of

a z ¢ v "

] ) a - ‘ | . | '
Nagav}.asnm\ Kamay)hich he pelonged, the presence " the dagger being i lis
1 S W ;
< q caste )
the l\mnl‘ﬂ st R
an addition: 16 CO
mother W W 8
mistress)

on on the Jefendant’s side was that the plaintif’s
TPy (qnother qub-division of Sudra caste). and taken as a
Lo was caused to be tied round her neck 1m the presence of

p




T Sy

1

the zamindar’s dagger without any Kambla caste ceremonies being performed. The
intermediate case i that plaintiff’s mother, Nagammal, is g dagger wife ag distin-
guished from the caste wives such as defend

has a sort of position lower than the caste wives and considerably higher than the
kept concubines,

10. The Subordinate Judge of Madura, who tried the case, found, as a matter
of fact, that the plaintiff’s mother, Nagammal, was married to the plaintiff’s father ;

that on that oceasion g dagger was used and it played a very prominent part ;
that a number of ceremonial rites were observed ; that the plamtiff’s father was
actually present at the ceremonial and that there was 4 marriage in fact between
plaintiff’s father and mother, In the appeal preferred by the defendant on this
point to the High Court of Madras (Appeall No. 78 of 1891), the High Court
agreed with the Subordinate J udge of Madura and stated as follows :—« A to the
factum of marriage there is voluminous evidence, both oral and documentary, to
prove beyond a doubt that on the 9th of July 1875 the plaintif’s mother " was
united to the plaintiff’s father by a number of ceremonial rites,” There is thus

two Indian courts on the factum of the
marriage of the plaintiff’s mother and the defendant was therefore adyised pot to
prefer a cross appeal to Hey Majesty in Counei] on this point.  Hence the finding

of the two Indian courts that there was g marriage in fact between plaintiff’s
mother and his father remains final,

As to the second issue.
11. This issue divides itself into two parts—

(1) Whether the Plaintif’s mother was of the same casto ay plaintiff’s
father or of a difforent and inferior cagte,

(2) If of a different and inferior caste, whether, according to  cugtom
obtaining in the caste to which the plaintifps father belonged,

® marriage hetween Plaintiff’s father and mother would he valig as
alleged by the defendant,

As 1o the first part of the second issye.

12. The plaintifP’s contention on thig point is that hig mother, Nagammal, v, o
of exactly the same caste as the late zamindar of Siptiir, and g Very vigorous effort

was made on the part of the plaintiff to show that she (N agammal) belonge ¢,
the pure Kambla caste to which the zamindar

belonged and that ‘she ang her

relatives were treated ag pure Kamblas, The defendant’s contention on thijg point

is that N agammal, the g)laintiff’s mother, does not belong to Kambla Totiya caste
u

as the zamindar’s Was, but Parivara which is an inferior caste and consistg of descen-
dants of parents of legitimate origin, This contention therefore introduceg the
question of the pedigree and caste of Plaintif’s mother, The pPedigree of the
plaintiff’s mother, Nagammal, as elicitod from the evidence o the recorq stands
thus : —

Thumbiasamy Thumbach; Naick, zamindar of P

erayur.
His concubine, Vellui Ammal,

| Ilegitimato son "
Muthuvirasami alias Mattayan or Muttuviran married Bubbamma) (A) plaintifry 44th witnes,,
|
| |
Kumarammal. Nagammal Thumbiusamy Thavasilin am
(pluintiff's (plaintiff’s (plaiutifi’y
mother), 87th witness). 38th Witness).
BT EREIE 1IN

Mulipatti Linganna Najok Married Rammakia],
(@]

T e - ek 2
Subba Naick Lingamn’m A %‘
(plaintiff’s (defendunt’s %

21st witness). 10th Witness).

A ol
%

|
Joggam Naick, Subbammal (A) Ramasami
married (plaintifi's Naick, the
Vellayammal 44th witness), driver,
(plaintifi’s Mmarried
27th witness). (plaintiff'y

36th witness).
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her Vellai Ammal was the

- 1 t 4 . . rlwhe
stion in this pedigree 13 v Thumbachi Naick

13, ;TheGash quer the concubine of Thumbiasamy

t's con-
; 'o. and the defendan o Tha
hi, ife o sorally-married wite, and tl dura found th:
legallyﬁl}lalgfed :: ; Sxat she was the C‘lﬁ)gi:;g} Ifi‘he Sub-J ‘}dgeofo iSl\lf‘ffitra caste), Whlll.e
slaintaff’s cé a8 a4 IMere conc ] sub-division . Ammal was his
:on is that she was @ ;oman (another hat Vellai Amm: §
tention 1s tha : a Vellala woma ymbla, and that irasami (father o
. 1 was a : Naick was a Kambla, Muthuvirasa Sub-
Vellai Amma A rl\hunlba(:hl Naic . ife and therefore 1 aph 36 of the Su
Thumbiasamy 1 a]ly-marl‘led Viiuid nts (vide paragrap No. 2, fully
: t his legal his parents statement No. <, :
(:oncubllﬁzgng;sman illegxil(;gatgdsgg7§i Exlll)ibit Lé%g}é }%%%HI contmnsdth;ig
Nagam oes R "this point. Exh lowing words
; judgment, pag tion on this Ppo 115) the follow i f the
Judge’s judg dant’s contentl No. 2 (page 11: ncubine ot the
s the defenda .. In statement No. ¢ Vellai, another co T 1
supports t‘ its enclosures. 11 rears, son of Vellal, a sister’s son of Vellal
Sm{)en;ensdés 1t‘? T\Iuthuﬂran’ ggfe(}lfloalgt’}seele\,'enth w1t111)03§1a‘1?&fn§.lsasamy ThumbacélIl1
to be Tound :— dar.” Again de A gt kept, by, L DIRDIRS d witness
1 o, . > ine 2) that she w ; ty-secon
zlxeceazfi;da?:::&tes (Pagefgg ;1;11111?11&21)1, ;"110 was eéam&neg: Zgggegltion. Sheg ;1'?)1) OZZ%
mumal, (S . 25,54 0 ilo de en an e 3
{aick. The evidence supports the : lace (pag e
T\a}lldﬁ: of the pla,intlff, gr(laatlge bﬁlo)se to but aPall)'t h'or(:lﬁ;lfsll::ﬁ, anOthe}EICIOIncslﬁ)(;le
ena . lived in a ho S L3 iy 3 th y on AR 5
- father live ther's dea 9, exhibit 2
that her fat after his mc nt No.?2, € Friesa e1e
s brought up 253). [Statement No.<, € vitnesses W
that he was f Perayur (page #99). intiff’s side two §
- erayur \page «J: the plaintut’s 8
16 zamindar 0 ; 5 On ep Perayur
O a concubine (page 11‘).)] as actually married to the Peray
o il that the said Vellal Ammal was a d witnesses and both of them
3 : rove 5 irtv-second wi
(,allqddfo' Iviz plaintiff’s nineteenth and thirty selc {hat Naosmmal's fathor was
mend'a'll;elie.\fed by the Sub-Judge ; henc_re it 15 clear bi;ne 8
t‘;;gl(e)fﬁs;;ring of a Kambla zamindar by a V eHz?Ia CO:;-Cu I-‘ehtes 4654 Bhanimal.
14. The next question in respect of thls_PG‘ 1gTee g bimmmal Wab Taarried
mother of Nz;g‘ammal. It is admitted on b;)lthtsic{lszl ;?calfl l;nother i ey
to Nagammal's father. Plaintiff’s case lb?qi(:f: and $He deteudirivdoncs s that ke
as the legal wife of Mulipatti ngm;na aick, iall evialuneston both .
::" s peteton B S 1’lch§re iz Orllflt}iln?ilfzfl’s ?ourtJeenth and twenty-
R, 2 e . . $ O, 2¢] ! 1Z. c .
Mo i s1dclz)f\y0t§¥§}31 (}?)i?:tgecxifhcr;vizné; lerlz,t stated that Kamatchi vzas t::
1 il ainrtl S - . = : a
y “{)l'mbmz:ril it \;rliw only in re-examination he corrected th‘lb ?{fxl?iin?udg n?ent
;,(]’:1(1311;1&?5 ;;wenty-ﬁrst witness the Sub-L(I1 udlge Ofdhladllg:toll))ffsl \ifg plainti ﬁJ’s g
)IE L S ored
o BEpaR e shot the mark and showed a g € i pdhiry
that fhis witness i i : ined, viz , defendant’s ninth, tenth,
: 3 five witness were examined, y o
On the defendant’s side : d witnesses. The Sub-Judge did n
: forty-third and sixty-secon Wi o ‘ked
Dol ALloH B st S AR ot At TS b R e Bt
elieve Py o o . ¥y £ -third witness. - .
" re defendant’s forty thu. witness o but
1\’07'1'hfmg0uug‘c}lillghgs (f;) Madura on this point is tl]gtb%argat?llljzc?:n?g;: h(;);:';f:raph
AL e A S R ganna Naick (vide Sub-Ju ge’s 2 ) 5
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here two women. The name of one of them is Muthu Kamatchiammal, and that
of the other is Nagammal. The said two women are not of our Totiya Kamblu‘
caste. ‘They are born of Kamblathar’s 1110g1t1mate. wives, tha'g 1s to say, born of
the other caste women.” Nagammal in her deposition as plaintif’s forty-second
witness deposed : ¢ By Parivara caste 1s meant those who do menial services ”’ _( page
954, lines 7 and 8). Defendant’s eleventh witness states as follows :—¢¢ "T'he illegi-
timate children of zamindz}rs and their brother_s are, through courtesy, called
¢ Aivakuttam’ (page 288, lines 24 and 25). Parivara is equivalent to monegar”
(page 289, line 36).

17. The documentary and oral evidence adduced on both sides in respect of
the caste of Nagammal are fully d_iscussed by the Sub-J udge of Madura in paragraplls
39 to 43 of his judgment, and his conclusion is stated in paragraph 44,( pages 410
to 413) He finds that Nagammal belongs to a sub-caste called Parivara or Kolla
Kambla and not to the pure Kambla caste to which the zamindar belonged ; that her
caste was not a totally different one from that of the zamindar, but that it is a sub-
division of it and is in some degree inferior to that of tlie zamindar. The SubeJ udge
in pavagraph 38 of his judgment states that there is a consensus of opinion that the
Parivara caste is inferior to Kambla, and that between the two there is a well-marked
distinction, though there may not be much difference in their habits of life and that
the marriage customs between these two castes are widely different.

18. The documentary evidence adduced on behalf of the plaintiff to show
to what caste Nagammal belonged consists of the following exhibits :— 13 GG, HH,
DDD, EEE, FFF, GGG, HHH, KK. d .

In these documents the driver Ramasami, hrother of Subbammal, mother of
Nagammal, and Thumbiasamy, brother of Nagammal, are described as l,:‘,lnnging to
Kambla caste. All these documents except FEF were executed subsequent to the
death of the plaintiff’s father in October 1885, N agammal was examined on 24th
Ocggber 1885 by the Tahsildar immediately after the death of the zamindar (exhibit
KK ; then she was questioned a‘bout. her daggor marriaoe and her maternal grand-
mother. In her deposition in this suit as plaintiff’s f()rt;-sncnnd witness she stated
¢ that from the time the Tahsildar questioned me I entertained some doubts as
regards my status, Before that I had none » (page 250, lines 1 8’ to 20).

In FEF, dated 23rd May 1885, it is sta T : f
Nagammal, is of Totiya caste :(ypage 2".', lines 30t Z(i]dﬂ;ja]t).l humbiasamy, brother o

19. The plaintiff’s oral evidence on thi i - : ¢
interested witnesses who say that Nagammal \:asp g;nut Igz):xl:;fl? (-:I:tt(l;m]y g

20. On the other hand the following documents were In'odllced S T
the defendant, which clearly show that N agammal and her relations are described
as belonging to Parivara caste. In exhibits X and Xa, dated 24th J uly' 1887,
r[:hu!nl‘nasamy, brother of Nagammal, is described as g n’mniém (page 44. line 28 .
ixhibit X111, dated 24th May 188.‘_3 ¢ Imthis exhibit L Illiogt‘lmlr (;f CL
ik, an 'I.‘humblasum.y: e (,i escribed as belonging to A\"\'akut;mn or mixed caste
(page 64, lines 34 and 35), ]“Xh'b‘.ﬁ XXVlIla, dated 15t July 1880 : In this Nagam-
mal is described as helonging to Parivara caste (page 101) )Fxh'b"t XX VIle, dated
31st August 1880 : In this K_umarammal, sister of N&gann:na] ‘1 ; 1 :‘.l)‘ S l;olon z-
ing to Parivara caste (page 110). y18 described as

The Sub-Judge fully sets out the nature and e
mentary evidence on this point in paragraphs

to 412). Defendant’s fifty-second witnes; it A" TRt
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not to prefer any cross appeal on this point to the Privy Council. The two Indian
courts lllaving found that there was a marriage in fact between plaintiff’s father
and his mother and that the defendant failed to establish by any reliable evidence
the existence of the particular custom set up by him, decided on the authority of
the decisions of the Judicial Committee reported in X111, Moore’s Indian Appeals,
page 141, and XIV, Moore’s India:n APPQ?IS, page 340, that the marriage of the
plamtiff's mother with his father is valid in law, although the plaintiffs mother
was of a different and inferior caste to that of the plaintiff’s father. As to further
authorities on this point—uvide Mayne on Hindu Law and Usage, Fifth Edition,
paragraph 85, note (4).

The third issue.

23. This issue involves a pure question of law. The plaintiff’s contention in
respect of this issue is that both the Sub-Judge of Madura and the High Court
of Madras having found that plaintiff’s mother was married to the plaintiff’s father,
and that the marriage is legal and valid, and that the plaintiff being admittedly
older than the defendant, the plaintiff is entitled to the zamindari and all its appur-
tenances in preference to the defendant. The defendant’s contention is that
although the marriage of plaintiff’s mother with his father was a valid marriage
and that the plaintiff is therefore the legitimate son of his father, still he is a
son by a wife of inferior caste and rank to that of the defendant’s mother and is
for that reason not entitled to the zamindari, &ec., in preference to the defendant
whose mother is admittedly of a caste and rank superior to that of plaintif’s mother.

24. As to the caste of the plaintiff’s mother, that point has been alread
dealt with in the first part of the second issue, 'As to her rank, the Sub-Judge held
upon the evidence in the record and probabilities of the case that plaintiffs mother
is decidedly inferior in rank to the defendant’s mother (vide paragraphs 46 and 53,
Sub-Judge’s judgment, pages 415 and 423). In the judgment of the High Court,
after setting out certain facts, the Judges state:—* It is therefore clear to ug, that
the plaintiff's mother was in status and rank inferior to her husband and the
defendant’s mother.” On these findings of fact the question of law involved in
this third issue arises, viz., whether the inferiority of the plaintiffs mother on
account of her caste and rank to that of the defendant’s mother disentitles the
plaintiff notwithstanding his priority in birth to succeed to the zamindari in prefer-
ence to the defendant. This issue was decided by both the Indian courts against
plaintiff in favour of the defendant.

25. There is no decision directly on this point, but there are two cases of the
Privy Council that may be considered in the disposal of this issue, viz., X1V, Moore’s
Indian Appeals, page 570, and Law Reports, Indian Appqals, Vol. VIII, page 1.
These two decisions are authorities only for the proposition that as between sons
born of wives equal in class and without any .odlzcr dz'arh’n.ctz'on there is no seniority in
right of their mothers, but that the seniority recognized by law is according to
birth. In the present case the plaintiff’s mvot.her and defenglant’s mother are not
equal in caste or class.  The case reporteq in X1V, Moore’s Indian Appeal, page 570,
is generally known as Urkad ecase, and it was an ap[_)ea] from a decree of tbe High
Court of Madras. The jadgment of the Madras ngl} Court is reported in pages
75 to 81, Vol. I1I, Madras High Court Reports. In this case there was no difference
of caste among the wives and they were of thg same caste and rank. Th(? g udg.es: of
the High Court of Madras expressly stat.e in that judgment that their .dGCISI(m
leaves untouched the question how far a difference of caste l?etween the wives and
the hushand would affect the right of the first-born son (vide page 80, Vol. 111,
Madras High Court Reports); again in page vl . same volume, the Judges say that
they are relieved from considering any qualification that the law may attach to the
difference of caste amongst the wives. The Judicial Committee in page 592,
Vol. X1V, Moore’s Indian Appeals, state as fol.lows st On t.he contrary, .there s a
good deal of authority pointing to the cm_mlusmn that there 1s no dlstlnctlon' except
seniority of birth amongst the sons of wives of the same caste and class.” (vide also
age 594, same volume). The second case repor'ged in Law Reports, I pdmn Appeals,
ol. VIII, page 1, is usually known as Bangaripalaiyam case, and it was also an
appeal from a decree of the High Court of Madras. In this case also there was no
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contention that the wives are not of the same cluss. In page 6 the Judicial Com-
mittee expressly state that their Lordships do not determine what would be the
proper rule of succession where the wives are of a different class or caste. Thus it
will appear that although the point of law involved in this third issue was noticed
by the Privy Council in the aforesaid two cases still it was not decided. Now the
fact having heen found that although the plaintiff’s mother and defendant’s mother
belong to the same main caste of Sudras, still the plaintiff’s mother is in status and
rank inferior to her husband and the defendant’s mother, the question arises whether
this difference in their status and rank will make them of a different class within the
meaning of sloka 125, chapterIX, Manu. This point is fully discussed both in the
judgment of the Sub-Judge in paragraph 45 of his judgment and in the judgment
of the High Court in all its various a-pects. It is therefore unnecessary to state
anything more here. There is however only one matter which may be noticed
here. 'The institutes of Manu with the commentaries of Kullaka Bhata and others
are published in Sanskrit language by V. A. Mandlik of Bombay. In that book
(vol. IT, page 1178), the verse 125, chapter IX, runs as follows :— As between sons
born of like wives (sadrusa streshu) (gEgEy) without any other distinction

there can be no seniority in right of the mother, but the seniority ordained by law
is according to the birth.” In this verse the word jati or varna meaning caste is
not mentioned although similar expressions are used in other verses where the
author wanted to refer to caste. The Sanskrit phrase used in sloka 125 is “ sadrusa
streshu” which, when strictly interpreted, signifies ¢ like wives,” and Kullaka Bhatta,
the commentator, whose authority has been accepted by the Privy Council in Law
Reports, Indian Appeals, Vol. VIII, page 1, has interpreted the phrase as ¢ wives
equal in their class” (vide also Colebrook’s Digest, Book V, Chapter 1, Section [I )
Article LVII, notes thereon, i.c., pages 225 and 226, Vol. II, Higginbotham’s Edition
of Colebrook’s Digest).
it

. Fourth issue. fand

24, This issue 18 one of fact. No doubt according to the ordinary law of
suceession among Hindus in respect of an impartible zamindari priority of birth
and not the seniority of marriage of the mothers gives the preferable claim. This
rule of law has been clearly declared by the Privy Council in X1V, Moore’s Indian
Appeals, page 570, and Law Reports, VLI, Indian Appeals, page 1; but the defendant
sets np a special custom prevailing in his zamindari and in other zamindaris held by
zamindars of the same caste in Madura and neighbouring districts; that the son b\
a senior wife has a prior right of succession to a son by a junior wife although tlie
latter may be the elder son. In this case it is admitted that the defendant’s mother
was married before the plaintiff’s mother. This custom set up by the defendant
gave rise to the fourth issue,

27. The Subordinate Judge of Madura deals very fully with all the evidence
oral and documentary, on this point in paragraphs 47 to 50"of his judgment (pa e
415 to 419), and his conclusion 1s that the evidence adduced by the ‘defendant shows
that the custom set up by him is a well-established and ancient one and it has by
common consent been submitted to as the established and recognised rule of the
Kambla caste zamindars in Madura and Tinnevelly. The J udges of the High
Court also, after an elaborsgte examination of the whole evidence, came to the Saxge
conclusion and state in their judgment that the custom has been clearly proved to
be ancient and invariable and therefore one that the courts must recognize. Thus
there is concurrent finding of fact by the two Indian courts on this jssue in
of the defendant.

8. No doubt a portion of the evidence now adduced in this case was before
the Judicial Committee in the case reported in X1V, Moore’s Indian Appeals, Rumu
Lakshmi Ammal v. Sivanatha Perumal (vide page 587). In that case the J,lldiciui
Committee took objection to the Collector’s letter and summary on the ground
that the original statements made by the zamindars in respect of the custom were
not produced, and held therefore that the alleged custom was not established Ly
legal evidence. In the present case, care was taken to avoid all such objections.
The opinions of the Kambla zamindars are now produced and the persons who

ssue in favour
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gave them are proved to be dead and every legal requisite to make those state-
wents legally admissible in evidence was adopted. Lven after rejecting certain
documents produced on behalf of the defendant in respect of this issue, either on
the ground of irrelevancy or inadmissibility, there is abundant documentary
evidence on the record to support the concurrent findings of the two Indian courts
in respect of this issue in favour of the defendant. The Judges of the High Court
state :—‘‘ The general result of the evidence as to the custom set up is that we have
the opinion of five deceased persons and of three living persons plus two well authen-
ticated instances of its observance in proof of it, while there is nothing whatever
on the other side to disprove it.” No doubt that the instances spoken to by the
defendant’s witnesses are few and numbered, but it must be remembered that the
Kambla zamindars form a very small community only in two out cf twenty-one
districts in the Madras Presidency and that cases of competition between the sons
of junior wives must of necessity be of a very rare occurrence.

29. The documentary evidence on this point runs from 1826, and both the
court of first instance and the High Court having carefully analysed the evidence
after rejecting all that is not legally admissible or irrelevant, it is not necessary to
goover the same here. The defendant also called five witnesses—eighteen, nineteen,
twenty-four, forty-one and sixty-two—who gave particular instances of the custom
and establish the same.

Fifth issue.

30, This issue is purely a question of law. The plaintiff’s contentions on this
point are that the family being undivided and the zamindari being admittedly an
impartible estate and held by only one member of the family at a time, and the
plaintiff being older in age than the defendant he (plaintiff) is entitled in law to
succeed in preference to the defendant. The defendant’s contention on the other
hand is that he being the full brother of the last zamindar and the plaintiff only a
half brother, he (defendant) has a preferential claim in consequence of nearness of
blood to the last male holder. This issue is decided against the defendant by the
Sub-Judge and the High Court. The decree of the High Court being entirely in
defendant’s favour in respect of the zamindari and all its appurtenances, the defen-
dant could, not prefer any cross appeal to Her Majesty in Council on this point.
The defendant is now the respondent before the Privy Council and he seeks simply
to support the decree of the High Court and does not want to alter it. No doubt if
the defendant (respondent) before the Privy Council desires to alter or vary the
decree of the High Court, he can do it only by means of a cross appeal. What the
defendant now wishes to do before the Privy Council is to support the decree of
High Court in his favour, and, in so doing, to impeach a finding of that court in its
judgment on one of the issues recorded in that suit and this he is entitled to do
without preferring any cross appeal. Section 561 of the Civil Procedure Code lays
down that & respondent though he may not have appealed against any part of the
decree may upon hearing support the decree on any of the grounds decided against
him in the court below. He need not for that purpose put in any memorandum
of objections or cross appeal, but if he wants to take any objection to any portion
of the decrce, he should do it only either by means of a cross appeal within the
time allowed by law or by filing a memorandum of objection in the Appellate
Court within one month from the date of the service of notice on him,

31. There is a recent decision of the Judicial Committee in Kebruary-March
1896 in the case of A. Cusperoz, official receiver, v. Kishori Lal Roy Chocudi reported
in page 922, Vol. XXIII of the Indian Law Reports, Calcutta Series. In that case
the plaintiff obtained a decree in the court of first instance against some defendants
alone including the fourth defendant for damages for cutting certain trees. The
plaintiff appealed to the High Court to make all the defendants liable. The fourth
defendant filed a memorandum of objection in the nature of a cross appeal contending
that he.did not cut the trees. The High Court varied the decree of the first court
on plaintiff’s appeal, and, while dealing with the memo~-adum of objections of the
fourth defendant, disallowed certain items which the court of first instance had
allowed to him and thereby enhanced the amount of damages against him. The
plaintiff preferred an appeal to Her Majesty in Council against that portion of the
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decree of the High Court which went against him, and, in doing so, he included the
fourth defendant as a respondent. The fourth defendant did not prefer any cross
appeal to Her Majesty in Council. When the plaintiff’s appeal to Her Majesty in
Council failed, the fourth defendant wanted to vary the decree of the High Court
i his favour.  The Judicial Committee held that he could not be heard except to
support the decree and can only alter it by means of a cross appeal ; but in the
present case the defendant (respondent before the Privy Council) does not want to
vary the decree of the High Court of Madras which is in his favour regarding the
zamindari, but simply to attack a ground of decision in the judgment of the court
for the purpose of supporting its decree.

32. The defendant ( respondent) wants to contend before the Privy Council that
the decision of the two Indian courts on the point of law involved in this fifth issue
is wrong. The Sub-J udge deals with this issue in paragraphs 51 and 52 of his
judgment. The judgment of the High Court on this point is to be found in pages
325 to 334, Vol. XVII, Indian Law Reports, Madras Series (pages 456 to 463).
Here it may be remarked that the point of law involved in this issue was raised in
two different suits—one is the present suit before the Sub-J udge of Madura, another
was a suit between different parties in respect of another zamindari before the
Sub-Judge of Tinnevelly. These two Sub-J udges decided this point of law in two
different ways. The Sub-Judge of Madura in the present case held that the
plaintiff, who is the half brother, is entitled to succeed in preference to the
defendant, who is a full brother. The Sub-Judge of Tinnevelly decided in the
other case that the plaintiff in that suit, who was also half brother to the last
holder, had no preferential claim to the succession over the full brother.  Appeals
were preferred to the High Court of Madras against the decrees passed in these two
suits. The appeal in the present case was first heard by Messrs. Justice Muthusami
Aiyar and Davies, and the judgment was reserved. "The other appeal from the
decree of the Sub-J udge of Tinnevelly was heard at g subsequent date by Messrs.
Justice Muthusami Aiyar and Best, but before the decision in the present case was
pronounced. The judgment in the Tinnevelly appeal was pronounced first, and
the portions of that Judgment in respect of thi.:x point of law were repeated verbatim
in tl}ci.appeal Judgment in the present suit. The judgment of the High Court in
the Tinnevelly appeal is reported in pages 316 to 343, Vol. XVII Indian I

4 i 1 A : ) 3 y Indian Law
Reports, Madras Series, and thig pomt of law is discussed in wes 325 to 834
The judgment of the High Court in the present case is e (,mgi 36 )ln" 4‘;0 to
445, Vol. )f.{YII, Indian Law Repqrts, Madras Series (})ﬂgzs 456 to fu:g?s K: 4
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not permit or an established custom would vary, ie., the ,general. law re]a.ting to
joint family property is superseded onl to the extent of excluding the right of
partition and of joint enjoyment, beyond this the ordinary Hindu Law is z.xpphcab]e.:
strictly speaking there is no such thing as succession properly so ca_‘lled in an undi-
vided Hindu family (Mayne on Hindu Law and Usage, paragraph 246). Coparceper-
ship and the right of survivorship are incidents pecubiar to Mitakshara Layw, since
among Hindus following the Mitakshara law joint tenaucy with the rights of
survivorship is by operation of law (Indian Law Reports, Madras Serles., .V_ol. X,‘
page 69). If an impartible estate be the separate property or self-acqu;sxtlon of
the last holder, it will follow the course of succession which the law prescribes for a
separate estate. ; :

35. The defendant’s contention in this case is whether the zamindari in
question belonged to the joint family of the last male holder and hijs brothers
(plaintiff and defendant), or whether it was the separate property of the last male

- holder Nagayyasami Kamayya Naick (junior), still the defendant is entitled under

the Mitakshara law to succeed in preference to the plaintiff. Therefore it is strictly
unnecessary in this case to see whether the estate in question formed the joint
family property or whether it was the separate property of the last male hold‘er.
No doubt a contention was raised on hehalf of the defendant in the court of first
instance—that in regard to an impartible estate governed by the law of rimogeni-
ture the holder of the estate is its sole owner and the estate is for al practical
purposes his separate property. 'l‘llfs_argument' 15 no doubt based on certain pass-
ages from the judgment of the Jughcxal Uomn}lttee reported in Yol. )_&V,‘ Indian
Appeals Law Reports, page 51, whi¢h has obtained a great notoriety in Southeru‘
India and is usually called the X Allahabad case, being reported in Vol. X of
Indian Law Reports, Allahabad Series, page 272. . _

In page 63, Vol. XV, Indian Al.)p('aa]s Law quprts, their Lordshl.ps of .the
Privy Council state as follows :—¢ This is a clear opinion that though an impartible
estate may be for some purposes spoken of as joint family property, the coparcenary

-p it which under the Mitakshara Law is created by birth does not exist.” In

the ssme page their Lordships further observe :—* The reason for the restraint
upon alienation under the law of I.\Ixtakshm‘:.t 18 nconsistent with the custom of
impartibility and succession according to primogeniture.  The 1nab1ht,),r of the
father to make an alienation arises from the proprietary right of the sons.

In page 64, their Lordships observe i 4 The prO{)erty n the.paternal. or
ancestral estate acquu'ed.by bu'th.under the fosqksharu aw 18, in their Lordslnps’
opinion, so connected with the right to a partition that it does not exjst where

! ) &
there is no right to it. ) . q
In page 69, the following remark is made :—

« ir L iips are of opinion, the eldest son where Mitakshara law revails,
and t,hlefr,o aiss :ﬁ?:‘:ugtzfgatl)fpprimogcnitt})ro does not become a co-sharer with his fathexl') in the
estate 4 ‘
These observations of the Privy Council undoubtedly lead to the conclusion
that in the case of an impartible estate survivorship cannot esist as being an
incident of joint ownership, and that the h'olde-r of animpartible estate is therefore
it q' sole owner. No doubt the main question in this case was as to the-power:&; of
allienation possessed by the holder of an mmpartible estate, but if an impartible
estate should be treated for the purposes of alienation as the sole and separate
property of the holder for the time being, howy could it be called iomt property for
the purposes of succession ? If the defendant’s contention, viz., that the zamindari
of Sgptdr was the sole and separate property of the last male holder, viz., Nagayya.
sami Kamayya Naick (junior)is a valid one, then undoubtedly, according to the
law of Mitakshara as laid down in chapter II, section IV, sloka 9, the defe.ndan!;,
who is a full brother, is entitled to succeed in preference to the plaintiff, who is only
a half brother ; but it may be contended on the other side that thp zamindari in

tion was the joint family property of the last malq holder and his brothprs aqd
?}?:ts tlhe rule of succession must be regulated by the Mitakshara law of survivorship
with such qualifications only as flow from the 1mpart11_')le c}}ayacter of.the subject.
Admiktting for the sake of argument, that the zamindari In question was the
joint prope’rty of the last male holder and of his brothell's (plaintiff and defendant)
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a further question arises: What are the rights of the members of a joint Hindu
family in an impartible estate governed by the law of Mitakshara ?

36. Where property is held in coparcenary by a joint Hindu family governed
by the law of Mitakshara there are ordinarily four rights vested in coparceners—
(a) the right of joint enjoyment, (4)the right to call for partition, (¢) the right of sur-
vivorship and (d) the right of being maintained out of the income of the joint
estate. Where impartible property is the subject of such ownership, the right of
joint enjoyment and the right of partition as the right of an undivided coparcener
are from the'nature of the property incapable of existence, but there being nothing
in the nature of the property inconsistent with {he right of survivorship and the
legal obligation on the part of the eco-owner in possession to provide his coparceners
with maintenance, these rights do exist. The right to call for partition alto-
gether disappears. The right of joint enjoyment is superseded by a right of suc-
cessive enjoyment (Indian Law Report, Madras Series, Vol. LV, page 266). When

from the nature of the property possession is left with one coparcener, the others

are not divested of co-ownership., Their necessary exclusion from possession
imposes on the co-owner in possession two obligations to his coparceners in virtue
of their co-ownership—the obligation to provide them with maintenance and the
obligation to preserve the corpus so as to generate the right of survivorship on his
death to them ; separate possession but not separate ownership is the characteristic
of property, which, though impartible, is ez hypothesi joint. = Co-ownership is the
cause of survivorship. It follows therefore that in case of coparcenary property
the right of survivorship is mentioned as a dominant right which controls the rule
of succession (vide chapter 11, section 1, sloka 20, Mitakshara).

57. As to the course of decisions on the above points the following cases may
be consulted :—

The first is the case of Naragunty Lulchemi Devamma v. Vengama Naidu (1X,
Moore’s Indian Appeals, page 66), ~ In page 86 their Lordships of the Privy Council
say :—‘ A palaiyam is in the nature of a M {2 may belong to an undivided
family, but it is not the subject of partition. It can be held by only one member
of the family at a time who is styled poligar, the other members of the famj?

being entitled to maintenance or allowance out of the estate.”  The Judiéh\;f

Conimittee further held in this case that the succession to the palaiyam which was

an ancestral estate vested in the nearest undivided male cousin of the poligar last

seized, who died without male issue in preference to his widow.

38. The second is the case of Katama Nateliar v. The Baja of Sivaganga (1X
Moore’s Indian Afp eals, page 539, chicfly pages 588, 589, 610 and 611). “In this
case, which was followed in all subsequent decisions, the following principles of
law are clearly laid down ;—

(#) An impartible estate may be held by a joint Hindu family and the
members of that family may posiess a coparcenary right in that
estate subject of course fo such qualification only as follows from the
impartible character of the subject.

(6) There is coparcenership between the different members of a united
family and_survivorship following upon it. There js community of
mterest and unity of possession hetween all the members of the family
and upon the death of any one of them the others may well take by

survivorship that in which they had during the deceased’s lifetime a
common 1nterest and a common Possession,

39. The third case on this point is Stree Raja Yanwnule Venk hov., St
Raja Yanumula Boochia Vankonda ( XII, Moore’s Indian Appeal:,ya;;g% ¢ V(':h‘i éﬁf;’
pages 336 to 339). ; )

% 40. The fourth case on this pbint 18 Ranganaickama v, Ramayya decided in 1]
Privy Council on 5th July 1879 (vide M. Mayne on Hindu Laﬁr{lparagraphlz%))?

41. The fifth case is Pariasani v. Pariasam (Law Reports, V, Indian A
61). In this case the Privy Council observe ag follows :—p g Tpealy,

“He would therefore necessarily be joint in that estate so far a8 was consistent with itg
impartible character with his two younger brothers, the latter taking such rights and interest in

respect of maintenance and possible rights of succession as belong to junior members of a joint

Hindu family in the case of & raj or other impartible estato descending to a single heir. Hence

v »ﬁ
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there can be no doubt that the estate, though impartible, was up to the year 1829, in a sense the
joint property of the joint family of the three brothers.”

42. The aforesaid decisions are therefore clear authorities for the following
propositions :—

() An impartible ancient zamindari may be the common family property
of a joint Hindu family and belong to the different members
thereof.

(8) The mere impartibility of the estate and therefore the incapacity of the
members of the joint family to demand partition and joinf enjoy-
ment do not render the estate the sole and separate property of the
holder for the time being so as to make the succession follow the
course of succession of separate estate and destroy the right of
survivorship. : s

(¢) The rule in regard to succession to impartible property is to be found
in the Mitakshara Law applicable to partible property. = If the
impartible property be joint family property, the rules applicable
to joint property regarding succession will apply; if it be the
separate property the rules applicable to separate property will
govern it, f

(d) The only modification which impartibility suggests in regard to the
right of succession is the existence of a special rule for the selection
of a single heir when there are several heirs of the same class,
who would be entitled to succeed to the property, if it were partible
under the general Hindu Law. ] ) 2

(¢) In the absence of a special custom the rule of primogeniture furnishes
a ground of preference.

43. In connection with this part of the case the judgment of the High Court
ladras in Indian Law Reports, Vol. IV, page 250, chiefly pages 265 to 267, may
< Roked at and considered.

€ & gred by, course of decisions from 1861 are affected by the observations

¥y T che .Now comes the question how far the above propositions of law deduced

e S nprised sumeil tly reported in Law. Reports, Indian Appeals, Vol.
0 -gomprised rincil recently reported in Law . Kep s PP A
‘%\\;Q‘bz&) ’;mri)red with real question for decision in that case was, whether the holder

‘\@'“0‘” @ &he zamirtible zamindari governed by .Mitaksbara LaW 9011_1d _aliena:te
G O e to tew villages appertaining to his zamindari to his junior wife
h 5\&.@\9" ¢ 2rqat of hisson by his senior wife, his heir-apparent. No doubt there
Fad® ‘b@_&o ~ ges in the judgment of the Privy Council as pointed out in para-
: g’%a .o/ memorandum which seem to show that in the case of an impartible

estate ti. . annot exist co-ownership in the different members of the joint
family and ., ere is therefore no survivorship ; .b}lt thgse observations are mere ob!{er
dicta and opposed to the whole course of decisions in the Madras Premdenc}iI (vide
page 204, Vol. XIII, Indian Law Reports, Madras Series, and Mayne on Hindu
Law, paragraph 815), but the Privy Council in page 62, Vol. XV, Indian Appeals,
Law l{)eports, observe with reference to the Sivaganga case and the others referred
to in paragraphs 37 to 41 aforesaid that in all o.f them the question was as to the
succession to the property on the death of a zamindar and that for the purpose of
determining who was entitled to &_;ucgeed the estate must be cunmfiered as the
joint property of the family. Again, in a subsequent case reported in page 128,
Vol. XVII, Law Reports, Indian Appeals, their Lordships of the Privy Council state
in page 131, as follows:— : :

“ Whether according to the rules of Hindu Law having regard to the fact,
which was admitted, that the law of Mitakshara is applicable, the plmn.tlﬁ' 18
entitled by right of survivorship to succeeq to the raj u}))op the deat.h gf his h_alf
brother.” " Hence it is clear that the decision of the Privy Councll'm Indian
Appeals Law Reports, Vol. XV, page 51, does not alter thq rule qf law laid down so
long ago as 1863 in the Sivaganga case, that when an quarhble estate l_)elongs
to a co?parcenary family, the right of survivorship determines the heir entitled to
succeed and that the right of survivorship is not extmgpmhed In consequence of
the estate being impartible and governed by the lgw of primogeniture.
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45. Now the property in question being admittedly the joint family pro-
perty of the last male holder Nagayyasami Kamayya Naick and his brothers (plaintiff
and defendant), the question ‘?.rises whether the plaintiff or the defendant has the
preferential right having in view the principles of law above enunciated. 1f the
property were partible, undoubtedly the class of heirs who would be entitled in that
case to succeed, regard being had to its nature as coparcenary property, would be
the last mz}le holdqr’s brothers,_ w.e., plaintiff and defendant by right of su;‘vivorship.
Then looking again to the Mitakshara Law of succession, we have another rule
enunciated by Manu in chapter 1X, sloka 187, and followed by Mitakshara. ¢ To
the nearest sapinda the inheritance next belongs ” (vide chapter II ‘secti.on 111
sloka 3, and also chapter II, section IV, sloka 5, Mitakshara). This e of inhert.
tance in the Hindu Law is founded in the religious duty and superior efficac
of oblation and sacrifice. = Among the two claimants—the plaintiff anpd def«endant—Z
the latter is more nearly related to the last male holder than the former who has
no doubt.the q_uahﬁcatmn of seniority in age. Seniority in age or the right ;).f
primogeniture 1s only a customary law and where a custom is proved to exi%tg it no
doubt supersedes the general law _which however still regulates all beyond the
custom. When these two tests of Hindu Law, viz., the ri ehit of SUr\;iV()r'shi ))‘m T
nearer excludes the more remote are applied to' the present case the (Ee;'endqni/:
acquires a better title than the plaintiff and if there remain two or Ii‘lOl"e full br( tllterq

like the defendant, then the rule of primogenitur :
o . . e mus Y TeROT
selection of a single heir, 3 ust be resorted to for the

46. There is a case exactly on all fours with . Pt ey
XTI, page 523, Moore’s lndial}lf Appeals, called '1‘i;)]1ir§1r,e:§§; On})nrePOI te,»d;ln YO.]'
Lordships of the Privy Council state as follows :— Now ‘fh'is . ]} ag,c; Gz y their
obligation and priority marks the brother of the whole Koo da ')1'23? Oblrellg.lm.xg
e g to.the estate of his brother over the brother of tilelllal?rzll] ed]elrll.n
The reason given is that !19, offers more sacrifices and benefits to thé ) 00‘ on }) /
dead of his family, in their eyes a real substantial ground of preferer manes of the
also he is nearer and the.refore satisfies nearest of kin » (?'z'del ahb ence. : In ni}f}l,,llﬂ
Madras High Court declined to follow the ruling of the J udi(-izlai) Efage ?‘121)(_.
Tipperah case quoted above on the ground that the TiPPerah/estat’oﬁgl"%tﬁ"““

- part of India governed by the Dayabaga School of 11: ; as
closely examine the reasonings of tl)xe J u{fiicia(l ggm;)rfitltle?dtlllx e hbh‘*
8 b

case is not based upon any peculiarities of the Duv
principles of Hindu Law applicable to all schools I(;li:gzl?}ljzcgiab] t
primogeniture governing all the ancient zamindaris (pages g40
the Tipperah case is quoted by the Judicial Committeelihgjw 1 es '
to impartible zamindaris governed by the law of Mi ihaiosfog |
Reports, Indian Appeals, Vol. XV). “If the rule
Committee in the Tipperah case is sound, the
case and the defendant has a better claim tq suce
to the plaintiff.

A
ivaganga (1X,
1). Inthis

A

of law enunciated % indd Judicial
n ht clearly applies: #5 the present
eed to the zamindari in preference

47. The first five main issues in this case have
is as follows :—

First Issue.—Finding of both courts is that plain: :
father of the plantiff (no appeal on this poi]lz:t Il),l;“&lg’z (r)r;grtl(lier 18 the wife of the
Council ). \dant to the Privy
Second Issue.—Both the Indian courts fin

. : d
plaintiff’s mother was of a different and inferior as a matter of fact that the

cast B
tfather although they belonged to the main divisions So? tfl?e té]s:ir:fcz:&}wltz plgmt'c xtf}f’ﬂ
; that the

marriage between t.hem is valid, and that the custe
prohibiting such union was not made out. stom pleaded by the defendant

Third Issue.—The finding of the two India

n co g ;

caste, class, status and rank of the plaintiffs mother “:ﬁz Oilrl1fthl‘s issue is that the
defendant’s mother and therefore the defendant ig entitlede”or 4 sast.al the
zamindari in preference to the plaintiff, to succeed to the

Fourth Issue.—The concurrent finding of the ¢ v

: e wo I bl
is that according to the custom prevailing among the Kanl)ll?l?l;a%??géfxr? tt & ‘{?“E
y L0 wiie

3 !
veen discussed and the resuls

)} ’AL&&

takshara, (vid and tbe I;‘m'v &
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admittedly the parties belong, the son by a senior wife has a prior right of succes-
sion to a son by a junior wife, although the latter may be the elder son, seniorit
referring to the date of marriage and not to the age of the wife. Therefore this
issue was decided in defendant’s favour.

Fifth Issue.~—Both courts have held as a question of law that the defendant
as a full brother is not entitled to the zamindari in preference to plaintiff, a half
brother to the last zamindar.

48. The findings on first, second and fifth issues are in favour of the plaintiff
and against the defendant, and the findings on the third and fourth issues are against
plaintiff and in favour of the defendant. The result therefore is that the plaintiff’s
suit to recover the zamindari was dismissed. If the Judicial Committee therefore
uphold the decision of the two Indian courts on the third or fourth issue or decide
the fifth issue in defendant’s favour by reversing the decision of the Indian courts on
that issue, the decree must be in favour of the defendant and the plaintiff’s suit for
the zamindari in question must fail.

49. The other issues recorded in this case relate to properties other than the
zamindari in question.
50. The sixth issue is dealt with by the Sub-Judge of M- ~.ira in paragraphs
; o> 55 to 58 of his judgment (pages 424 to 426).

‘ i The properties comprised in the schedule C attached to the plaint relate to
pannai lands lying within the limits of the zamindari which the zamindars have
acquired from time to time. Pannai lands are those which are under the direct
control of the zamindar, .., the home-farm lands of the zamindar. The plaintiff’s
contention on this point is that the lands are partible and he is entitled to a share.
The defendant’s contention is that these are not partible, that they have never been
divided but treated always as an increment to the zamindari and intended to be
incorporated with the estate and to follow the estate on its devolution. The Sub-
Judge held that all such pannai lands in schedule C as were acquired by the grand-

father of the parties are not partible, while those acquired by the father are partible.

\ The Sub-Judge was clearly wrong in making this distinction and he erred in treat-
: \ ing the father as the last holder of the estate. The High Court on the appeal
' \obB* -y, preferred by the defendant modified the Sub-Judge’s decree and held that all the

o' & vy q\\\h‘nds comvrised in the schedule C being situated within the limits of the zamindari

% P o D) p® agquiced with the intention of incorporating the same with the zamindari and
<V \)&D\c'w“'ﬁ .\“ 2 1 2 the zamindar’s interest in what was undoubtedly the zamindari (i)roperty.
of aP » > 150] / N to this point the following cases may be considered :—Indian Law
vy ‘w{%t e “f)‘%ae' MLadras Series, page 340, lines 8 to 23 ; Indian Law Reports, XVI,
""\‘(?;tw,\ :&ﬁ Dage 54, chiefly pages 58 and 59.
K25 o g ards the lands, houses, &c., comprised in the plaint schedule D, the
,"\&\geﬂ\;“ ; ¥ that the items 1 to 8 therein are partible and the items 9 to 15
\e. - %e High Court conﬁmed the Su!)-Jucige’s decree on this point and
r &ppeal to Her Majesty m‘Councxl in respect of these properties or of
Mes comprised in schedule I of the plaint.
Sancan T. RAMA ROW,
Ny 26th April 1897. High Court Valkil,

-
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