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SUBJECT.

against the decision in 0,S.No.16
of 94 on the file ofithe Palghat
Sub-Court (regarding ceftain pPro-
perty declarad escheat) requesting |
. the Collector of Malabar to amend - j
| the draft lMemo of appeal submitted
by him as® suggested by the Govt.

Pleader & submitting a copy of thase - i

Proceedings for the confirmation !
;

: 1
of <. GOvVvernment., !
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Proceedings of the Board of Hebenne

(Land Revenue)

No,1005 Misc.,dated 17th llarch 1897, .

Read Ietter,from G.W.bance,Esquire,Ag.Collector of Malébar,
.to the Secretary to the Commissioners of Land Revenue,Madras,
Ref.on C.No,558/P-97,dated Tth March 1897,

And the following Reference thereon dated 13th March 1897,

. Referred to the - Government, Pleader;Madras,for
favor of ady?ce as-to whether an appeal may be preferred
against the Sub-judge’s decision with a fair prospect of.
success,
if necessary .

2. He is also requeste@&?o revise the draft memo of
appeal submitted by the Collector. "
e The circumstences under which the plaint property

was escheated are detailed in the Collector?’s letter printed

in vaernmept Order No.846¢ Rev, ,datea 13th August 1892 a copy

-of which is forwarded herewith, "
4. The Collector will be requested by wire to send o
copy of the3loca1.P1eader’s opinion referred to in the B .

form lMemo to the Governmeht Pleader direét,to save delay.

5. As the appeal time expires on the 22ng instant,an

.early reply to the present reference' ig requested,

Read also the Tollowing letter from E;B.Powell,Esquire,Go-
vernment Pleader,Madras,to'the S;Eretary to the Board or Re-
venue, o, 239, dated 16th lMerch 1897,

Adverting to the Board’s reference on General o,
1265 of the 13th instent, I have the honor to submit the fol~-
lowing := |

Opinion
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Whether the defendants are heirs +to Payyapalli Illam is
& question of fact and without having the evidence before me it is
impossible to give a satisfactory opinion regarding the chances of

success 1f an appeal is preferred.

2. However I can give my opinion regarding some of the ques—

‘tions reised by the Local Government Pleader in his grounds. of ap=-

peal,the materials of which appear either in the Collector’s letter

or in the judgment itself.,:

3. I think the Sub-Judge is wrong in throwing the burden of

proof on Plaintiff, 1o doubrt it was incumbent on Plaintiff to show in -

the first instence that the suit was not ba rred. It being admltted by

the Defendants that the Payyapalli illam wa.s extinct,the onus seems

to me to e upon them to show now they came into possession of the

bropexrty of that illam,Plaintiff and Defendents both claim to suc-

ceed to the last male owner,the Government ag ultimus heseres and

the defendants as preferential heirs.The status of Government eg

ultimus

haeres is unquestionable and it therefore Iies on the de-

fendants to prove their preferential title.Their relationship is

a fact peculiarly within their own knowledge and moreover thro

Wwing

the onus on the Plaintiff would amount to making him prove a negative,

4. At any rate as soon as the Plaintifr proved that the Poy-

yepalll illam was not a tavari of the Paneayur illam ag

set up by

the defendants,the onus clearly lay upon the latter to prove their
l . -
title.I have not been furnished with = copy of the Defendents? writ

} ten statement,but as far as I can gather from para 2 of the Judg-

ment the case set up by them at. the trial and referred to in pa

8 was quite new and not suggested in the written

re
statement |

} 5. In the Collector’s letter brinted in G.0.No, 846 dated

{  13th August 1892 there are certain import

‘ . P ant pieces of evidence re-
? ferred to,which I do not find noticeq in the Judgment, Whether th

+ ey
\@ were before the Sub-Judge ‘or not T am not in g Position to g 2Y.Th

.| lude cortain "flagrent discreps S
ine . bancieg" tatements made at

P in the s
different times by Panayur Nagbudri which ought t

0 have been Sufficient
to stemp the whole of his conduct in pere .
t re
l nee to thig Property as
{ fraudulent,
i
1\6. - I think the f0110W1ng'groundg of

) S appeal in the draft Me-
’f\morandum may be omitted as ummecessary .

» ,
'\ Substitute
%E The Court shaving found that, the main contention

14
" \
N ;\l'. |
. ¢
- 3\

los.1,5,4,19 and 20 and for g I woulq

Set up by the

Bk Sl L P o e —— -

et
|
. ' |

—
B Thm e e Wbt L gt

.

defendants,viz,that'there wa3 community of property betireen
the two illams was false,ought not to have allowed them to

: A s to
set up a new ca e—und for 6-The onus lay on the defon?ent

establish tneir alleged right as reversionary heirs to the

extinct Payyapalli illam and this they have not done,

P1S. Since writing the above I have received a letter from
the Collector of Malebar forwgrding, Calicut Government Plea-
der?’s notes on the Judgment and the depositions in the case
but T have no time to go through them as the appeal time ex-—

pires on the 22nd instont.Any how I em of opinion tha7én.

appeal should be filed.,

/signed/  E.B.Powell
Govt.Pleader.

Pasolution

The Government Pleader’s opinion read
above will be communicated to the Collector of Malebar
2 The filing of an appeal against the decision in
0.,8.No.16 of 1894 on thn file of the Palgha@ Sub-Court is
sanctionedjbut the draft Ilemo of appeal submitted by the Col~
lector should be amended as suggested in para 6 of the Go-

vernment Pleader?s letter .

to
3 A copy of these Proceedings will be submitted

rrespond—
Government for confirmation with reference to the co yo)

' 11 1894,
ence ending with G.0.No.1480 Rev.,dated 1lth Apr

(‘True COPies & Extract)

Lece

Secretary

a

To lalabar,with the Judgment retd.

The ggiiiif?; gg govt Re 5.,w1th the Collector’“eéetter
e decrce & draft llemo of appeal bo be returned.

Md.R.Ha
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