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Second Appeals Nos. 158 and 159 of 1895,

Recording Bourd’s Proceedings submitting, for the information of Governinent, the Madras
High Court’s ]udgment in — regarding the rights of tree p&ttadars in the Tmnevelly district

to the land on which the trees emnd.
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) ‘No. 1033, Revexve, 10t Decryser 1897,
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GOVERNMENT OF KMADRAS.
REVENUE DEPARTMENT
. o ’ ' . ) oL -

Resp—the following Procecdings of tﬁe Boafrd ﬂof 'R ‘
e ... No. 4329, dated 15th Novemberelvgg'}l?
Read—the following letter from E. B. POWELL, Tan
. to the Secretary to the Doard of IRL’ I
- November 1897, No. 986:— =~

In continuation of my letter, No 74;1 dated ;cl;o 7‘ ey | .
A A * ’ th Se
hTogou.r to for“;ard herewith copies of the decree gnd ju dgﬁfg:}ze;'nla::éolnllmve t‘}‘u;
No. 158 of 18935 on”th’e file of the High Court, and to Tequest that ou will b(- appea
aﬁ to obtain the Doard’s sanction for the Payment of Rs. 50 bei you will be so good
the same,. ‘ : o "

.(Land Revenue), Mis.

q., Government Pléédér, Madms "
evenue (Land Revenue), dated ‘6th

g my fee for opposing

0

. } L ”"(’z' Excrosope. - '+ o
In the High Court of Judicaturs at Madras, Tuesda; lhe m;e A‘tl L ptember. -
T gight hund;'ed and z;'uety.aeu:n: ‘day ff 'Sep tember, One tkoyaa.nd

o [ ¢

_— . ... . .., . Pezsxr:

' - The Honourable Mr. Justice Susramyania A1vag, oz,
N I o ) - "

S ! cend .

- The Honourable Mr, Justice Bewsox. o EEE

i

PR L, o

% ... - .1 Szcoxp Aprzars Nos. 158 anp 159 op 1895,

1. Theiva Pandithan, and ' 7 - 0 . Py .

2, Yr'elayé:ldam Pandithan, > * =~ o ap , Alzlif;é;‘:::ﬁgf)l both eases
'~ The Becretary of State for India in Cou o ’ > o
" by the Collector of 'l‘inuevelly,lg COF‘}C{I repref{ented Res{mndent tn No, 158

1. Chinnakannu Pillai,” = s I S (Lot Dﬂft‘nda'ut).'

2. A. Sobramania Pillai, - '

3. Subramania Pillai, * - o

4, Perianayags Kurukkolier, © *~ '~ 1+ . =

' 5. Ariamutha Pillai (died), - * Cpo ‘|

6. Muthia Pillai (died),” = = =~ ~ =+ .
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‘ d appeals against the decrees of the Subordinate Judge’s Court of Tinnevelly in

econ \,gf 089 and 264 of 1892 presented against the decree of the Uourt of the District
appest S0 vaikuntam in original suit No. 233 of 1891,

Munsit © d appeals cowing on for hearing on Thursday and Monday, the 1st and 5th

q T?ez;r?f (i%?n and the cases having stood over fur cousideration till this day, the Court
avse O '

; d the following

delivere JUDGMENTS.

: Aiyar, J—The question raised i these cases is one of consideradble importance
Submhlmfls";‘; s;zx{:ol’ls who plgnt and grow,as they are permitted to do by the ruleg of the
to a large ctas licable to the Tinnevelly district, palmyra trees on assessed Government sandy
Goverﬂnlll?l?h :}]?;und in some parts of the district and which, though scarcely suited tor any other
tract$ fw ull(;,iv&fli@“’ are well adapted for the growth of the palmyra paim. The question is when
kindofc rows on & piece of assessed Government land such trees in suflicient numbers and tairly
periur & ¢ the land, so as to form, in the language of the people accepted by the Revenue
closely f),veth emselves, 8 ¢ fope’ (paragraphs 3 aud 9, Extract, M,C., 31st May 1855, No, 6035,
authorltlesm b xtract from the Proceedings of the Board of Revenue, tth May 1838,
?\:’z)d ﬁ;llr;,ginpﬁxh;bit XXXIXh) , what frlgthl:; does r‘:hf?l ptant;jr acquire ilxi tha; tpiece of laid by so
No. 1 in? It isnpot the case of either pa hat, when oune is allowed to grow such a tope
plantlng t'h:l:;:ezi]ent is entered into betwefn tI{e Government and the nlantgr with 'referex%c;
any exP'r:ITts of the latter in the soil. The solution of the question depends upon implications
to‘t?negrlfz;om a few unquestionable facts connected with this kind of plantations, eoupled with
aris ] d . e y ' .
duct of the parties covcerned. Bt R e
the G;Z anderstand the matter easily, let us confine our attention ﬁrs@ to so nmch.of the land as.
i ibly covered by each tree in the tope. Now, by the very fact of the man being allowed vo
® ‘vmthe trecs, bas not the site of each tree been virtually granted to him for plantation pur-
grow ? - What the proper answer to this question should be would become at onee apparent by
A,zi‘;?ug a further question, viz., suppose some of those trees or all of them are blown away or
Lerwise cease to exist; would not the planter thereof or his assign be at liberty to plant
tléﬁ'zrog-‘:es on the sites of the extinct ones, and go on thus planting as long as he is iuclinSd 80
o got 7 It would be absurd to reply to this latter question iu the negative and an affirmative
t? ly involves the conclusion that the sites of the trees which have disappeared had from the
ﬂ;[:.y frst become vested for such plantation purposes in the planter of the dead trees. Otherwise
]:OW could I}ie hf;ve had a rigl{]ht to re&lace ;)tlnem by 031%1‘ trci’es'i Such be]i]n g the xéei:fessa.ry con}:
jon with reference to the grouund visibly covered by the trees, is the case different wit
g;?::'ence to the inter spaces between the trees forming the tope? Now, of course, thongh on
¢he surface of theJand, the space covered by each full-grown palmyra tree does not generally
excoed o fow feet in circamference, yet, it is scarcely necessary to add, the soil really required -
for the due growth of the tree is much more, = Moreover, in order to promote the growth
of the trees and to make them produstive, it is usual for the plaurer of such a tope occasion=
ally to plough up the soil lying between the trees, and in doing so, to take advantage of the
loughiog to raise on the land crops of gram or other dry gramn.” These acts on the part of
Janters of topes are, of course, among those most common acts indicative of possession and of
an assertion ot']right to lgﬁ)d. Nay, .therelal is ;me xz)ore piegt; of evidunce. inhbhe case which is
rhaps even clearer on the point, viz., the almost invariable practice, on the part of planters
of che};e topes, of enclosing the lands forming the sites of thz topes ineludinlg)'aof cmlx)rse the
gpaces between the trees. It is scarcely necessary to say that the obvious object of forming
guch enclosures is to agsert an exclusive right to the land. While such are the principal facts
concerning plantations of the descriptiun in question and the conduct of planters of topes, what
has been the conduct of the Grove.mmet}t, the other party concerned ! If the contention, stuted
in the written statement and persisted in that, not\fvith_standing the existence of a palmyra tope
on a piece of assessed Government land, the land is virtually unoccupied property at the dis-
osal of Government, were well founded, one would expect Government would bave taken care
to have it unequivocally intimated to planters of topes that they were labouring under a serious

'

and a very unfortunate mistake in thinking (as in the absence of such intimation they were

entitled to do) that the land on which they were expending labour and money in growing the

rees was in no way vested in those persons. Nobody ever thought' of doing so and eveu the

very significant practice of enclosing was not forbidden. 'The explanation for the course thus
ursued by the Government is manifest, The Government was naturally d.es:rous‘ that its waste

lands should be occupied and used for the purpose for which they were best fitted, viz., the growth

of palmyra trees,and to have told intending planters that anyland takenup by them, though covered
with trees grown by them, was still at thedisposal gf the Governmem}, would surely have completely
frustrated the beneficial end the Governient had in view and practically stopped all further plan-
tations of this description. It is not, therefore, surprising that the Goverumeut did not stir in
the matter even though the precire question, new under cousideration,.was broadly raised aud
distinctly decided more than twenty years ago against the. Government in original suit No. 43 0f
1873 by the Subordinate Court -of Tinnevelly and the decision was upheld on appeal by the
Tistrict Court, and became final (Exhibits K and L). In these circumstances, as will be seen
from the observations made in the case of Lord Advo ate versus Lord Blantyre (4 App.
€. 770) by Lord Blackburn at pages 791 end 792 and by Lord Hatherey at pages 797 and 7vs,
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the various acts, mentioned above, of exercise of right on t}

. ‘ e
taken to be most cogent evidence againstthe view that th]a SI;:;: o?fsﬂti:] tir? of topes must Lo
Govirnn;ent property and they strong]y support the contention that such sitlooss: To unoccupied
by the planters of topes under the Government, subject, no doubt, to all t re entirely heid
attaching to holdings of that kind. ’ ie legal incidents

) The principal arguments arged in favour of the Government ha
main ar;’zcm:}?uté was ba.sedfon the allegation that holders

- revenue to the Government for the occupation of the la i
tion, however, is destitute of any real ?oundatioxl:.e : 'Ir‘lél s:)hx:)vv: h;i]:ztt }ﬁfﬁnis stand,  This allega.
advert to the system of taxation in force in Tinnevelly and to that preval{};so, 1t 18 necessary to
of the P'residency in respect of palmyra plantations, as well as to the re o in {be other party
two such different systems in the Presidency. ason for the existence of

The system in force in Tinnevelly is to collect so :

certain _growth ; while in almost all };he other district:,] u(?‘r}c))vg::nt;ii (illf‘ber ¥ l_ms attained o
with reference to the extent of land on which the topes stand. Tow and Lm}:md s fixed sol.
tions in Tinnevelly came thus to be exceptionally treated is shortly this: UW gr %ﬁl,".‘y ra planta.
.throughout the Presidency, not only in respect of palmyra plantation.s 1’pt01 8";3 the system
plantations of many other descriptions of valuable fruit trees, was what sti!ll1 » 50 In Tespect of
welly in the case of palmyra plantations. .But that mode of assessin G pt‘e'va,l]s m Tinne.
operated so harshly on the holders of topes that large number of per‘%‘(msow llr_lmor‘xt revenau,
topes to the Government and people generally refrained from plantin t blm Inquished theip
1853, the Government therefore ordered the abolition of so g taxablo trees anew, Jp

* . N oy 2 1 +
revenue and directed the supstltut}on of the system of c]mrg’ingpssetqlsl;v::t:g?te? of mssessin
with trees of various kinds including palmyra trees, assessments charged bei’nog i‘;‘;d H}autvd

oT e to

“ tarm *’ rates, i.e., rates fixed for variouns descriptions i i oo :

produce grains,  This order of the Government vzras at :xfciaozl;rr"‘;iihortjtf (flz;o'rll'l?e fo thefr ca pucity to
~other districts. Bat about three years later the Collector of Tinnovelly s {l)m"\{elly 8 woll as in
ernment a representation on the subject. e pointed out that the sand yhu Im.fed to the Goy.
Zv}rhlf'h pa];ny:a trees wefre grown solyl»]entifuﬂy, not being well suited £ e i tho di

e tmportant speeies of grains usua rown in the cor 3 ) .

case of these tracts were extremely I}(;xg, while the tax ;ir;:t;(ylr’ff)};eg:ltl%}:i ‘;?,::s sment fixod in'the
amounted annually to a large sum which wus collected with ease, that conlc:s growing thereon
effect to the Government Order of 1853, a considerable amount :>f rcvem; N{'fe"“y m givin
been given up and that such sacrifice of revenue was altogether uncall (21 fms derived had
experience had shown that, so far as this particular district was concerned :h etodemuch ag
each tree had not in any way discouraged the industry in question ed, the systom of taxing

This representation induced the Government t. i E
the oh]' form of taxation in so far as palmyra tr(;e(;rgle:nzhewrexng?igig(); m t,h? district of
accordingly. The reason therefore for the existence in Tinnevelly of what gi 'llhf.s was done
an exceptional mode of taxing plantations of palmyra trees,is the pOCUIiarmf:ief 858 has been
there for such cultivation and which fituess enables the inhabitants of the local; nees of the soil
trees with profit to themselves in spite of their baving to pay a tax upon e&cx}ﬂ; :Cty to grow such
can it be said that a person that grows palmyra trees on assessed Government | lge; How then
does not pay for the occupation of the land ? If his payment per tree is n :t} " Hinnevelly
oceupation of the land forming the site of the tope, what does he make su() h or tho use and
There can be no doubt thereforg that the payment in question is made solelc fpu)’ment for ?
vccupation of the land, though in this particular instance the amount of » y lor the uso and
in a mode different from that adopted with reference to similar plantation oone I8 arrived st

\ . . 8 elsewhere,

In thus holdmg the allegation that planters of palmyra trees in Tinnevelly do
revenue for the occupation of lands on which such trees are grown to b not pn
circumstance on which much stress was laid on behalf of the respondents, 1 ¢ unfounded, 3
looked. That circumstance is that, if on a piece of land on which a palo. ;astnot becn over-
~=iv also is grown by the planter, separate assessment under ths he;faa'of"g‘? stands any
oxtra revenue is collocted by the Government for the additional cultivation. T} ‘iyama or
of separate assessment for such additional cultivation is, however, perfectl. cg“’}ﬂlposlt{m
the view that the payment per palmyra tree is equally for the use and occupatio‘nyof}tl?ml“el;t with
when any grain is grown in addition to trees of that kind, the Government treutset?ml. Yor
used for two distinct purposes for which the State is justified in claiming scparate iy fmd as
(see paragraph 6 of tho Board’s Proceedings, dated the 20th March 1871, No. 1206 Eﬂ)bm‘;'.‘ts
in the Government Proceedings of the 23rd August 1872, Kxhibit XXS(IX) It,igm f?timd
therefore that the fact thab lands on which pelmyra trees are grown reccive .in Tinnm:;]l‘ o
exceptional troatment at the hands of the Government in the matter of revenue assessmy : .,
is due to the special policy pursued by the Government in the matter as alread ex ]:?in s[i
and not to any established notion, as was suggested on behalf of tha respondents t{xub Iian? ,
of topes containing such trees are not occupants of the sites of the topes. ' Planters

The next argument urged on bekalf of the respoudents was restod on the nature and
description of sowe of the entries in certain revenae accounts, and in pattas periodically issued
to ryots which latter are but extracts from one of those accounts, »

ve now to be noticed.
of palmyra topes in Tinnev:{g} pﬂy"r 3;3

T strict
or the caltivation of nn}(::;"

It is true that in thoso
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documents planters of t¢_es are not referred to, in terms, as occupants of the lands containing
the topes. But the reason is plain. The primary object in view in preparing these accounts
is the recording of such information as is necessary for the ascertainment and collection of the
revenue due to the Government by the ryots. Now, as the amount of the liability of the ryots
who own palmyras in the district in respect of Government revenue, depends, as already stated,
solely on the number and age of the trees irrespective of the extent of land on which they
gtand, particulars connected with the former matter alone are entered in the accounts without
any reference being made to the latter matter. As to the suggestion based on the character of
the entries in pattas, it is scarcely necessary to say that the legal relation between the planter
and the Government is not created by the grant of any specific patta, but comes into existence
from his occupation which takes place long before what is known as a tree-patta is first issued,
and which could be given only when the trees are about ten years old and fit to be assessed
for revenue. Nor is it necessary to point out that the so-called land-pattas but show that in
cases in which such are issued, Government revenue is calculated upon the extent of the land
occupied, while tree-pattas show that the revenue charged for the occupation is reckoned with
reference to the number of trees on the land, and consequently this distinction between the two
classes of pattas has no real bearing upon the question of the nature of the right acquired by the
occupation.

Another argument on behalf of the respondents was based upon the fact that instances
were to be found in which palmyra trees standing on a piece of land were entered in the revenue
accounts in the name of one man while the land itself was entered in the name of another. Bat
such entries were explained by Mr. Puckle, a former Collector of the distriet, in a report
submitted by him to the Revenue Board in 1871, during the progress of the present Kevenue
Settloment of the district, thus: * The origin of the anomuly of a double patta is two-fold ; in
some cases lands already partly planted with trees have been granted by the Collector on patta
without due inquiry or priority of option being accorded to the tree owners to take up the land
on which the trees'stood and in others the landholders themselves have voluntarily resigned a
percentage usually from one-third to one-half of the trees on their lands to certain palmyrs
climbers on condition that the latter attended to the entire stock of trees on the land and they
have further permitted these climbers to get tree-pattas made out in their names for the
percentage of trees thus resigned ” (Exhibit XXXIX). Entries arising from such exceptional
causes or from the others referred to in the judgments of the Lower Courts and which are
similar To the second of the causes mentioned by Mr. Puckle cannot affect the validity of the
conclusion already arrived at as to the nature of the interests possessed by those who plang
palmyra topes on Government assessed lands.

Before leaving this point it is perbaps not superfluons to remark that it would be easy to
avoid confounding the case of tree-pattadars, who have become such under arrangements like
those referred to by Mr. Puckle entered into with the owners of the land containing the trees,
with the case of persons allowed to plant and grow topes on Government land, if one would but
distinctly bear in mind the vital distinetion which exists between the two cases. Now, in the
former the right transferred is obviously to only specific standing trees. The grantee thereof
would no doubt be entitled to enjoy them while they exist and for that purpose to exercise over
the lard other rights necessary for the due enjoyment of the trees. Subject to this, the land
continues to belong to the grantor of the trees. If the grantee of the trces cuts and removes
them, he has no right to grow others in lien of those cut. In short, he can no longer enter
upon the land, the planter’s right to which has (by the trees which had been granted away
ceasing to exist) become freed from the limitation imposed upon it by the transfer of the trees.
Now, turning to the second case the transfer there is not & right to standing trees but a right
to use the land without limit of time for bringing into existence new trees and this right, as
has been shown before, can be nothing else but a tras sfer of the land itself for ylantation
purposes.

A further argument urged on bebalf of the respondents was in effect as follows :—S8uppose
on a piece of Government land measuring, say, an acre or two a man grows on one spot therein
a few palmyra trees. [le is treated by the Revenue autlorities as the owner of scattered trees
onlv and as it is conceded for the appellants .wat such a person does not thereby become the
occupant of the twhule piece of land, the planter of a tope should likewise he held not to be an
occupant of the entire site of his tope. But this argument is unsound. That there is a real
difference between the two cases is too plain to require lengthened discussion. In the former
case it would be manifestly unreasonable to imply ths* by planting a few isolated trees on one
little spot on the land, the planter intends to, and does, occupy the whole plot, capable of
growing many more trees ; but in the latter case the only fair and éjust conclusion, for reasons
already stated in the early part of this judgment, is that planters of topes do possess the entire
sites of the topes. Whether in a particuler instance the planter bolds but seattered trecs
without possession of the whole plot of land on some small portion of which they stand or
whether he is the planter of a fope and an occupant of the whole of the site thereof, canmot
certainly be difficult to determine, It is only becessary to add thatin dealing with such a
questien it weuld be well to bear in mind the following obscrvations of Baron Bramwell in
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cind is strictly ities assert that they h ; more trees ? on b
of any kin authorities ass ’ refrain from growing any tioned
Revenue he appellants’ refra h either of the abovemen
theroof the lease, must not the app der does mot touch ei mboke? Even
; that the order ing the land to be poramboke
extent they pm( nt:’ it be conceded £ tl der declaring the ight to plant
’ i se ol the or - s well as the right to p
of the Govern sellants, what is the us hold the existing trees a Iy subjected
; f the appelt ellants’ right to the appellants be clearly subjec
rights of the that the appe der, would not the aj ing the whole time
se T ware taken Lhe by the above order, voul . ch as during the
it 16 were b t prejudiced by . f their rights inasmu s that resort to
. not p . oyment o erons perso 's that res
fresh ones 18 mence in the en) : der to prevent the num icularly the
1 inconven: d on, in order to prev, ith the trees and } rticularly
to material operations are carried on, ly interfering with the ions? If
pera ions from improperly in S ures and pre autions ?
the threshing ;0 pperations Iro ired to take sp()CIa] meas bich the
for those of rould be oblige: ther purposes for whic
the land f, the appellants wo to suggest many o P ily injurious
thereol, ) 38 rierht, it will be easy Lo sugg ich though not necessari y inj
producs & uestion 1s right, lunds to be used and whic gh. tion and enjoyment of
the orderin g 1d aliow such unaGs lanters in the cultivatio . A ¥
ficials could : renient to the plan ry slight consideration
Rovenu® of ill be highly inconven this further as a very slig ] f th
ces will be & ssary to pursune ! \ interests, holders o e
tlo t];et:;:): It is, howewler; utx;nif;i:t‘ittlte two persons wx}ih ;hg:a:f:;l dmm)t an(i could mot but
fx‘xt:ht to convinco one lf!ll:; such a holding may seem . thc?l(jig’rs. And I confess I cannot per-
:'w:xe lam]—-—h”weYerf:i{:;fion ‘and dispute between tllfl’dt“h?we intended so highly uestxc'»na:ﬂe;
result i tice in Irict ble men would h: ly protested against an
result in prag that anybody of reasona t that has repeatedly p g ood
lo mysclf that sriai not the Government ing the tree-patta to one man
? u:;n of holding. ~Ce rmméythe JT"'*‘P‘)S'“E‘ rous practice of grmfli?;gtion of the correctness °.£ the
p(i‘ohil;ibed the extonﬁli’:c(; Tlero can be mo str ongef" f}o; hlnldinrr under consideration I}SI gl?h
nd-patta to ano . traordinary view of the he 2 quite inconsistent with the
only not scb up'mdthel 1 (inc r:‘s aylrozu!)’ stated, is that the land is
in ralse whieh, tor ereto, - if is right
ploa thmﬁ;nts have no right whatever there he conclusion of the District Munsif is righ .
the appe asous I would hold that the co fTunsif’s decree and that the prope
For all the fxbuvaJre«;: was in error in reversing the N Emin his exclusive occnpancy and
tLat the Subordinate m];ich a man plonts & plmyra tOIile. 1?iahiut7 to pay any asgessmen_t or
viow is that Jand t(,) p f W(}overnmont subject of course to ti 159 be entitled to impose and subject
ossession ays a ryot of cernment may from time to time Qoanrintion, |
gqéé““"]e“ts which t?el('-}oyirr;!:; attaching to a holding of this esfc lp Subordinate Jadge and
1so t lawful incident, he decrees of the Subordinate J
also to all other th cals, reverse the t and in this Court.
mtly allow the appeals, 1 Lower Appellate Court a
I would consequent] if with costs in the Low i trecs in sarvey
I the District Muns Ot atta for certain palmyra frece :
restore that o tie plaintiffs hold u patta ion that they were ipso-
—TIn thess cases the p Vo d for a declaration )
Bunson, J. cczIrI;‘li“ village in Tinnevelly. '“Ht 3{7 sﬁlcnd on which the trees stood. The first
No. 587'-“ s n ordinary ryotwari patta for tte il. The other defendants are certain
acfo entitled tlo aSwreml‘Y of State for Indiain Cmmgm-nmon threshing ground.
defendant |ls t;ﬁem that the land is used by them as 3 tiffs, bat, on appeal, the Sahordinate
villagers W": - ;Iunsif decided in favoar of géle plaintiffs, bat, |
The D::s;lf the decrve and dismissed the suit. ] -& peal.
Judge re'YLt-t]lis dismissal the plaintifls urge tlLis second ap "
Agains inion the decree of the Subox-dlxag}te Judgf.’ lsl,mg‘ﬁe;d in the Revetae accounts ase
In my Opmlllll‘ ' in other Fast Coast djstrfcts, land is classi ‘ 2
M > S1 d
In Tivnevelly, &

S

. nied irrigated land, )

Vaijal (1e.) occu;_ns,d rrig ‘ |
g}) g _?,, :,1 _;":'h ((‘.p.) occupw@ “}mt;'?’tt‘:gtig;i{;it is cultivable and assessed.d 4
3 i (i apred waste i ; ivable or assessed.
. A1 (i..) wBoCCupict ied waste that is not cultiva
(e’) Alllé,{ l A . ) un()ccuplﬁd wasie

wh'e (1.3- )

(4) L'oramv

i laims nothing
‘ 0 the occupicrs and ¢ d
. 1 Punjuli Government gmnts pattas) to o Anat}up, Governmont serothing
o Nm’]uh. i ﬁépm aud levy o suitable ntree it 1 land which at the time of settlement
ore than the right to.“'("el‘;l“f':d assensed waste because it l?i‘ .am Hhionght wao oomtes o ettlement
n’ro wietary right Tt lsk lace in 1874} the Revenue' ;)1 ;;e ;-ales o the ey o for culti-
()Wi}i(‘il in 'A’irmew‘:]y tgonteld on patta in amordnncg wit ;gprhto
; . He rra : . " as enr e "‘
wation n}ld mvgiljte as?@ssment which they then h\:.e 1 ‘[zphin floors, roads, banks of baz}kg,
N 17‘ ;S land required for vilago-site, ¢ u;tS f¢ t?iemenb considered was reyuired
e 13 ian:- ! ) soth r |
Tho poramboke is land which the Revenue oﬁ;c:ﬁriafmp 6 amy time, oo gt o e
channels, &c. lhu‘f soses, and which shoold nf?t, t L“:\ceq';mem; 4
’ ) L 4§ ; BSFORY .
for these ]}{u;hi(; ch};[nr this reason useless to fix any
Qg \(" LTy
and on wh
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that they are, for this reason, the owner
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are entitled to demand g pﬁtta. rpa *

The Government contends tha
is necessary to enable the tree. b the tree-‘o ] o
subject thereto the Proprietary right in the] J the produce of ¢,
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has evidently beon suggested by certain proposals made by Government in 1855 and afterwards
in 1872 by Mr. Puckle at the settlement with a view to encourage the more extensive planting
of treee (see the file of papers marked Exhibit XXXIX). 1twas then proposed that where
trecs in unoccupied lands formed a defined gronp or tope and were held on patia by one
pattadar the land should bLe assessed and a patta issued for the land, including the trees, tree.

attas being continued only in the case of single or scattered trees. The experiment was tried
in 1855 but at the end of three vears it was abandoped and the former systemn reverted to,

ending the regular settlement which took place in 1874, No patta was issued for the plaint
}mld in 1855 or st the settloment ; whether this was because the trees were regarded as only
acattered trees, or whether it was bocause the land was used as a common threshing floor, or for
rome other reason, does not appear.  In 1581, however, thelplaintiffs’ brother, who was then the
manager of the family, made a darkhast or application {Exhibit I111) for the grant of the land
to him for cuitivation ” on the ground that he was the pattadar for the palmyra trees on it; and
was the adjacent landholder, and afford to pay the usual land-tax in addition to the tree-tax
which he was then paving.  Enquiry was made by the Revenue officials, and the application was
refused on the ground that the land was used as 8 common tlreshing floor by the villagers.
This application dues not, of course, estop the plaintiffs from setting up their present claim to
ownership, but it ic certduly a strong plece of evidence that their claim is an unfounded one
and that at that time the plaintiffy’ predecessor in interest understood and adwitted that Lis
holding of & patta for the trees gave him no legal right to demand s land patta, though it might
give him & preferential claim in the eyes of Government if others applied for the same land.
With regard to Exhibit XXXIX which contains a mass of correspondence botween Government
and the Board of Revenne nad tha Colleetor of Tinnevelly in 1855—58 and 1572, the important
thing to note ds that all through it a distioction is drawn between tle trees on patta land
(uanjah snd punial} and those en anoccupied waste lands, and all through there is not a single
expression to indicate that these various authoritics, who bad special knowledgoe of the subject
and were anxions to inake rules for the benefit of the tree- hattadars, regarded the tree-pattadurs
in wnoeewpivd warle 8% persons entitled as of right to the Lmd beneath the trees, nor 1s thero a
single expression to show that they regarded Government as having when fit issned tree-pattas
given op anything more than the rizhtto take the produce of the trees. Indeed, the right
of Government as in some ¢isex the real owner of the trees themselves, and in other cascsas s
kind of co-owner is constantly referrad to.

Thus “in some distrivts large topes of palmyras, and sometimes of other kinds on totally
unnccupicd and waste and jungele lands, are rented vuf. * % % ‘Ilis is secn particnlarly in
* * * snd Tionevelly P—E M. C. No. 653, dated 31st May 1855, This renting out of
the topes was in some places sunual and implies thet they were Government property. It was
to et rid of the uecessity for renting them out -+ -at Government was then anxious. Again,
the Buard of Revenuo in its Proceedings, No. 1647 of the 6th May 1858, paragraph 12, refor-
ing to thefpr(a;umah of Goversment, say that the taluks where paltyras abound are not yet in
& fit state for recerving the orders of Government * for forming groups of trees on wnoccupied
groand into topes and girivg them away to parties who agres to pay the land-tax.” Agsin,
Mr, Yackle in his letter to the Board printed in P. M. G. R. D., 23rd Augnst 1872, says that
any general applicstion of the Government Order of 1858 * would have given away without
reason wmillions of valuable trees™”  Further on he refors to * the impossilility of enforcing
tho right of Governmert to a share in the valae of every tree cut down” Lastly, in para-
graph 8 of Roard's Proceedings No. 3364 of the 0th August 1871, it is stated that Rs. 15,000
wore derived from the felling of such trees ench year, :

It is important to notice this bucaune it has been assumed by tho appellant's vakil that the
Lolder of a tree-patta mast pecescaniy huve planted the trees himself. It is notorious that
palmyras snd other fruit trees, sach as tamarinds and mangoes often fpring up slwmta%ausiy
on waste lund. Defondant’s 12th witncss mentions the spontaneous growth of palmyras in his
enjoyment. It would scem then that the sssnmption that seattered troes, or even topes held

- under tree-pattas must bave been grown Ly the pattadar or his ancestors is erroncons. - In the

proesent case the evidence dovs notshow whether the trees were originally grown by the plaintiffs’
prodecessors, or were spontaucons.  The earliest patta (Exhibit 1) shows that in 1825 the
plaintills’ futher had a patta for ten palmyras only. The namber Lad insrcased in 1841
(Exhilit H2) and againin 1874 (Exhilit 13) and is now &7, Probably the plaintiffs planted
the additivoal trees {thangh there is po evidence of this) bat the treos only, not the land, are
mentioned in thesa pattasof 1841 and 1874, The patta of 1974 contains an exact statement of
the acreage and assessment of all the plaintifs? lunds, but with regard to tho pslmyras, wvo land
is mentioned. ‘lhe sam of Re. 14-11-0 is merely entered nt the foot 6? the patta asthe
miscellapeous tax payable for palmyras and the laad on whick they grow isnot nameg or referred
to in any way. - u , o ,
Moreover, thero was formerly another person wlo lad a tree-patta in the erea now in
question and his interest was acquired by the plaintiffe.  There wae,of course, nothing in the .
way of an assignment by Government of sny area in which tho plaintiffs were to plant trees or
of any sgreement, express or hnjlied, with the Jocal Revenue oficials that the plaintills should
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, .» . T don G nt assessed waste on
b allowed to plant trees in any particular area. - Al} th t i . i village an embankment was constracted on Governme :
. slly had a patta for ten trees and that the number gra(fua'ﬁ; ?Ifci;:;h;b the plaintiffy or; in. ' (21) In %ﬁ:;;"gg stood and no compensation was given to the tree owners for the
snotber tree-pattadar’s interest and partly by the growth of fregh treees P“:‘itly by purchase of which ps m;ral seB Ol T, » o o ‘ : :
. of such trees s mow 87. . .. . © 7 W » 804 that the number lands. bave been granted by me to other than the owners of the trees for the
~ . Let us now sce what is the evidence as to the rights which are loall. <. 1. (3) P:l ttasde::eath in several cases, but the owners of the trees did not -want the lund
belong to the tree-pattadar as such. The district muns;f did not attz‘;eh loeally “nflerstond to gssessed wa.s e un “ | , , ‘ . \
“oral evidence on either side, with the exception of that i much weight 4, th in these cases. s were beld by three or four persons under tree~
. i . glven by My h e ! two cases where the tree y .
. witness) the Tahsildar of Tenkurai, where the lands are sitaated, ’B(::E :lxer (0th defence (4) In one{cﬁ ;‘10& Jied for the whole land underneath the troes, I have regectgd the
regarded him as a thoroughly competent and trustworthy witness, As sub g; 1e Lower Courtg pattas and each of the Pi’of the tree pattadars and granted the entire land to the said one
. for eight years gl?d'afterwards as a Tahsildar for twelve years, he 1 (;_1 “ision Sheristadup . applicotions of al! but one 1 dispoced of these applications under the Darkhast rules.
the subject. This is what he eays as to the general custom of the djugs Peeil ki §pos

pattadar is not entitled to the land undernea

ferred.
th the tregs ) districg: “ The“'WIedge of ’ ) 'putmdﬂl' whom 1 pre
perpetual right to get patta for the land undern N

as of f‘ight.

one-half the sale-proceeds is taken by
: +he merg treq. O . , QD (5) When patta trees are felle‘d OE fall down . o s do 1 _"
. eath the trees whey such ] He is ouly given a v ovornment and balf is given to the pattadar. o erionof Govoramict. and. f be
- waste.." The Government is not bound to issue patta to the treo-pattad and has boay assesred - Gover 5) {'he tree-pattadar cannot fell the trees w1’t;hout permission of Gover »and, if b
noth tho trees. ~According to the usage prevailing in thig district Gﬁv:: for the lung under. _ ((’)} irt ; ye#rs’ assessment is levied from him. ‘ ' .
collect tax on palmyra trees and a separate tax on the land under’neath tlllment haga right to does ko t:l y . ation he added “1f one pattadar has ten trees and another two trees,
s a.sses.sed separately from the palmyra trees on it and both taxes g 10 trees. ' The land wnd in cmm-edxamr& O b twelvo trees is applied for separately by eagh, tho land. o
. respective {xatti?:l;s, lft:;hel pa;tada,rs ﬁra separate individualg aud from th:ae gzcoveyed'frmn the ‘ and the wholo ll)“ﬁ;,::;} or .to either of them at the discretion of the Bevepqe Officer wcor@g
e }i%upit int(:)rculteivzttlionasﬂle]a 8;18 the 1‘3reeg, If assessed wagte undorn,:z ";ldlvldua] if reauted to b-»; aJr:d rcumstances.” , L ] o :
trees is g » tbe land assessment is charged to the culy; ath the Patta . to crnventent & was made to break down this ovi denco in cross-exsmination ; nor
underneath is poramboke land, prohibitory assessment i levied from ty tvator,  1f ghq land " Nut the slightest attempt wa
"T'he assessment charged to the cultivator of assessod 8 person gy b

waste underneat);
ernment though coyeyg
ion in Ty

Uvating it,

jama assessment. The land belongs to Gov vd Sivayg

\ was there any attempt to call counter-evideuce of an independent character
I « . .
“land is given on patta.’ There is no substitut

trees is cq} tice of the district.

gtr.ngely cuoug
d with Patta ¢

0 C ) . ! -
a3 1 the costom or pré i t to the witness’s statement that he was not aware
mn istri rees R e sif attaches importance to the .
- for thé land tax and both are collected except in the sp ec?;’lellj district of ?he P“]'ﬂyra‘tm '.Eha The district "']ulmlifx )::1 A nearh trees Liold on tree-pmta bad been granted to any one
‘cases of terai land, there is ‘no substitution of the tree ta C{i)ses of teraj lang, KEven o ax of any tn-ex 11 which ': lar when the tree-pattadar was willing to take up the 1&[{(1 on patta, bud
‘against both trees and land.” © ' . ., 0 WX, but favourablg rates aye chg:.;hg . . other thau the tr.ve in}ta {:;x?uﬂy the Revenuo authorities gave effect ’f‘i the _standmf orders that
o i i b iner  this evidence’ an. : N € shows how 18 in o f contest. e witness, however, saya
1d be pl h it 3 ! this only ., the preference in case of ¢ 1
COuteIi(t)ig::g el(‘)ge onl‘; Eeﬁgefcettggtt};:;r::lfgn::p;gg ltt'hés i‘]?‘)i}‘_eﬂfher *Zainst t)o Plaintire the tmo-putmtlars\’v:‘;;:’eh&v: trée};mtmdar did not wantXt)}é‘;( 1193?)(1 _patta, hte. ha.di Oglw};in Bt::r zia;;%
‘ i : : ‘ / sinully ig ) Nt - Lat 1 some cust or, Mr. Puckle (Kxhibit in reporting |
where the witness says: “ Ie (the tr ee-pattadar) is on D 18 secon a1 | th Moreover, Mr. Puckle +
‘ \ y Biven a perpet i Sentence to & stranger. ‘hich pattas for the trees and the land were often
for the land underneath the trees when such Jand has been Perpetual right to AT A NN atia ' »in of the anomaly by which pa
'y i i i assessed » > Bt patta, A i Y; roque on the erigin d inal reason the fact that the Collector had
.tnust be understood in connection with the rest of the evid . waste.”> " Mo 5 " eveaue ¢ rsons states as the first and principa ' ' :
‘that Government is not boand to give patta for the lan d’ e’%"fhglt }Yvhwb }le_repeate dl;‘gt;:;(:a « - ) hold by d;iferent‘ol I;;:ms without due inquiry or priority of option being accorded to the tree
“"rules framed by Government for the disposal of applications for © Mmeans js {hat " o8

ho lon - ; so generally acquiesced in by the hole
granted v fuct that these grants of land pattas were so g gt pae b

i 1 for i grant of wagt nder the ‘ crs. The fuct tha 2 shows that tho growing of the trees, and the cultivation

s lenr 1n. b Eiﬁsifﬁﬁjfn‘iia%}‘jj“wﬁr?°h;‘ (;?;; S Thy in for trees op the Il:rf'&i ppuita dors of puttas for thrgnitr}l?héa:piniog of tho parties concerned, sepurate rights which might

'right under Darkhast rules to get paita for the anaths lang ‘imrg [pattadar hag 4 P’:ffﬂre) tia “of crops on the ‘arze]y‘ by "Governmert though Govervment preferred to gra;b both ?‘g ‘st_(i

words, the tree-pattadar has a right as against other appli erneath the trepg ithal be granted sopard ‘As, however, Government by its rules gave the tree-pattadar a preferential

“itself. R St : Pplicants, not ag againsy G}ovg:-1 Other the same persgn. o s,l_ hon o eired fu. 1t Is not surprising that thers aro bu fl fewﬁase? ;g w;hxch

k o e A Co s Nne o atta X ‘ to 4 f o tree-

... ; 1t bas, however, been held and the decision s clearly correct, ), ut claim to & lung P lly grant a land patta to a third party contrary to the will o

.do not convey any rights enforceable against Gover ;. that

‘ : -t did actun g B e evi of that kind and in Exhibit XXVII Goy-
: AL : tment in the Ciyi] Cothese Darkhast tules Govemm" Exhibit l.\i)&, Lowever, evidences s case
:205). " Again, in the ‘case, reported in LLR, ¢ it Coy

ttadar, land patta to the tree-pattadar who applied for it, and in many cases
Mad., 303, Turner, G ye(LLR, 1 Maq . fused to grant a janc P i i ory fow -such instances are
. v : . o, O, : . nment relus : iscretion between rival applicants. A very feo es &
»queio;]ontwhelther t?;.pkh;tlg‘.c?luéi cl‘:,lm to enforce an alleged prefferentia'l’ l'?ferrmg to the f}rm Tahsildar exercised ndlsc;:ﬁ; b retainod the power to refusoa-patts, though ordinarily
LDarkhast rules said : « 1v1L Lourt cannot, .however, compel the R Tight under the - oient to show that Gover on the plaintifi”s side who gives general evidence as to
‘make 5etblemenb‘w1th & particalar person. In thag matter the g eY¥enug authoritiey to oy The only witness
anthorities is uncontrolled.” .. , .~ . .. " @ discretio ! :

illing to graut it. : \ is the monigar of the village, and he distinctly says
he Revenue - mg]ahcndqstomg is their first witness who 13 g

-aste Jand on which patta trees stand (excepting the

. ioht to gl’uﬂt the was . . " ,rh. Li iden e i

] ' . . o “ ernment have rig tor cultivation fo others.” . his was Lis evidence in

judgment and in the evld_ence of the witnesses thers ig a re(’,u::{nboth in the distriet muns;f’y ' iggzccupied by the trunks of the tr:‘e;)ﬁd O aation 1o oxplain Ay o minimins tha

enforcesble by law-against Government and so-called rights o% g:aquxpn botween righy \ ). f:ross.examimtion aud no attempt :::aihe Governmentease.. . . . ¢ ... L s

‘ H‘Governmenb,.‘hmﬁﬁ -rales and practice, secures to the tree-pattadar aer. prefer?,nms 'which (N . force of so completo an adwission hostile switnoss to plaintifls, - On ithe contrary, he gavo
vy .Where both £6 moare canteg for something which Government, has to give gamst thip Persons b This witness was in no scnse &

" Tndoed, the Bisbrict WO purypraphe gy 40 00 o

. . point a8 called to prove' ‘Viz., that tho
i ouily in sir favour 10 regard {o the po bhew
evndence st tly 1 thet P hat t] 1

is ° ically no evidence adduced by the plaintiffs
his “finding » . ‘ «hing floor. 'There was practically : A . :

Jrities roundly to task 0.4 o5 Fe carri o AINg T takes i), AN as not a commou‘t.hr&s g 100 v own wWitness, who, as an elder y wan and monigar ¢
;_;qﬂ?g;;ggjers'was the policy ‘of hﬂ)ﬂ%‘ for th:es(:c Sg;,smedxly 10 80 earpegt sp?ri?"jvenqe Lol 2 ::, contradict tho evidence of thm; thce:irvgz %hm”oi Government and the tme,_pmma?,m as under-

,‘9:1; case would be out of Pg}ﬂ:ce 1oiudgment of a distriftn;‘;i qlfe glstrict.— Such remarr;] ?’t the village, must know’ﬁedﬁfﬁéﬁ 5’:’ of the taluk, who has had twen}t{] year? exlf)eyxellxtce mﬂt}he

t t case where the Lo = =", " SIL, but they 4 n stood in bis village. The Tab R omprekensive knowledge of such rights as they
A S ocal e | 08,050 ocordaned - VA ' o qpectall 8vo v best pain a general or comprek Ny s <6 evie

~tlie local Revenue guthon:{e%mg n accordance with itg polic’y :Eg s;’é’POrts the actioi 2(;- . posts v:ihur;! glao n‘;‘;ﬂ’}:em‘;y ; Sn’ the village but in the wider area of the district, and whose evi

7 o ‘return, however, Mg giopecin -The witness } ors. ’ : are understo

. i . trastworthy, is equally distinct in favour of the Goverpm_ant
o by 6 avxlng stated thg genm;al ral ‘ dence iz\ on {\11 T&E;jlgﬁszgxz;tﬁ ;?xiﬁiar:swas asg’ e: d of either w;fin:ss to ﬂuézgesu t:atﬁn.y dmg}?

. X examples the kj . v Tules in S o Asalrea TVe ‘ tas for scatterad trees and groups of trees. " Tha
hich tree-patmspwere ?ﬁe}:;nbd of hghts whicl, ‘kﬂ onse yween the rights of holders of pattas fo

tion existed be ake no sach distinction and no such distinction was
¥ Private porsons, staoding orders of the Board of Revenue m ) -

: iesues even When the case was romanded, .. . R |
et T bR PRI Ce o ade in the pleadings or issues & . ; i C
, (1), “For theight- ‘Forest artmont have o ) made 1a b, : hat the Govetnment contention was truo and correct so far as
Res érirglg}&fmmﬁsseg waif: r;;x?é: }:f rfvslfic%epaftment have been enclosing as T £ ‘ Th?l dmmtén,«: n;;iiggsgdt and there is no contention befors us ‘tléat‘ the {é]smct munsi Iﬁ v}vm
P 05 - . -y ‘ Pat Paimyra trees hel i ores : tterod trecs wont ' Ve 3 r o cheth lor documenhary ves not sot up, much less
. fl’ Otshndm m 1 0 on tO * X3t d . evidence W Lvt or Om fs) /g . b les
tho prtin ST 5 Rarely alloving th “pattadars acooss to &;9 tr?;:fs "ud in | wrong ’ngﬂ:{? gng;;géist};:;ion';n rﬂg;ird to trees in a defiued group. ~ 1t follows, in wy opinica,
J ‘ ( i S - doos it establlsi, * —pet

i tec s
the language above quoteteedad ¢4 iHustra
Govern%ne!}t had over 83%ywssts Jands in w

The illustrations 3 follows e

8 troe

ol e s st et Al F Gk i Rty s et —
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that no distinction can properly be drawn aﬁd that the

regard to groups of trees as it does in regard to scattereq ﬂ:igtiﬁa’ case fajlg Jjust ag much j
; . . n

In the course of the argument, I asked the ap; : )

. . s &ppellants’ V k ) )
o, ot and ot i 102 of Pt o sy, T3 S0E0 i th oy g
equalled the land tax, but this (though at éstufégf:s: té] at it wag ag 1f become, pso
which h;s noth]mg at all to support it. Pted by the ¢ X on the troey
sdmitted, cumulative. The tax for cultivati $ ,
the trees and without any reference to the axlz(z):uzi t;};ethlgng. 18 levied ip additi;l] to

quality does not vary. If, however, the distri
:1%181 tl:igétv gf :;ge point ?tf bimt? f%‘he ;.dmitted limited ipt
r per saltum into the who]ly different ki & butt,
: : , ¢ 1 for ¢
Bhene would closslp by ErE5eDt case, the plainti o saf iyt which n g Setterad
of the district muli;ifa:;ned tien ’ieg'argied 23 scattored trees ﬂgd anru;:l Mot on
land patta. The trees gradu(llaf( I;nssmus of the plaintifls befoq 03, carry ail8 1o
b B o s wholly ity e}; tn;;}e;s;efd;}:;(} fu?‘berhand now it ig’clili..r,{e(‘;ltt}l]l it uo right to a
: el nterest in the } vhi MALL intj

b, ?I‘hls seows to mo an illogical conclusion ang wr wlililclg a{ugl:nt; ]zé.nd pattadu;‘ad}:k}:rt]t‘:f;a

T VRO reasonyy)y, g o) oty

Y admit,

found it to be altogether insufficient dIhK
. " ' ) h
Judge. T need not go through i i
udg ¢ ) gh all the g :
district munsif first relies on the fact th:tV lggen:ee;pbulh L notice a fow leadip
purported to sell the land under the trees ag i Bves the holders o tr

documents the Subordinate J udge hag fom:xdweuba'a their rights in the trees ”ée Pattas hypg -

been executed collusively in order to get up evti(c)iene not genuine, some he by fox @ of thegq

profess to sell Government oramboke i 0 Some profesg 4
right ; and in all cases the t’;ansaction:sav‘;g;e:nbz’}?} cg 1618 admitteq tl?guvend * oly, somq
sccepted by Qovemment officers as giving any titlmt the ors can
- Government is bound by these transactio;s or thate tz th? lapds.
the part of the community that the legal right, to th .

might it be ‘argued that the Prevalence of theft ip 4

ig an act which does no injury to Gov :
Government, but this cannaot,yI think,ell?;mtilllzzzutd E
when it has occasion to assert them.. In the caseof
enclosing as took place was of very recent date g Od
District Munsif also relies on the faot that the tr o
é[r{.gyem;’eﬁau;ohqri&es pl:lalzzits fresh trees on the land
18, at lirst sight, would seem to be a str ) !
& pattadar of scattered trees does px'eeisél?rnﬁlgriun?;e:ﬁe but it loseq 1ts fop ?;e; P‘atta for them
patta at all may do it.. Nay more, the Flaintifly’ owy 1 ;-Tt’lt{; and
in poramboke land. He says “ Ryots plant palmyras oy ! Witn
ment permission and enjoy the samc, The Kanakk Ven on poramboks Jay
be levied.,”  For such land patte cqnnot be giVenan will enter j

sciousness on the part of tk i adors,

proporty.  Again, tho Districy ap.r 7ot there was 1o gug) thing e g0 00N 0?; o

trocs woith log e D b lunsif finds that the Practice 8 a3 8 loga] ght to pricor”
- As regards this, the Subosi'da:n t:h.}nks that this implies aésg::'vmls i suclosing onpo 3

mud walls was to define th;nl?mitsu(?fgi l?llserl'%es thzt the evidencg l:l?owsfl eclusive W;Z?-gﬁi“

:vere also useful for oonﬁnipg the goats wlﬁ)seu&sanlf:gigy thg‘variou t e:t};ﬁ?a‘:lbj ct of tl?e

rees or groups of trees which belong to the owner of the u;gatsfor &h o5, to th 0% Th
Crection of

‘planting the planter does, or c&n, acquire a right and no Suggestion iy maqy 4 tnl X wil]
)

Plants the treea ;

fall knowledge that he has no right to the lang b to the lang, He
! 8t Governme Y
nt

no objection. 1f the planting doeg ut in the hope th
narily:: on the trees cmﬁing tgnmaturi?yor g::’at;aﬁ‘a}mnd or chap
- cannot be taken as evidence chat the Goverument, tb;'egr :
The putta is issued subject to locally well knowy limim{iadml?s the
the produce, but be has not even the ownership of the tre%nss'cm'lilég Pa?‘aiar i
. TN ST s ull less ¢ the land, 1y
7 " ‘

s

€168t of the holdey Ofnmmtained, We g

o

B L S

St
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is folled or falls down, it belongs to Government. In the same way, when a holder of a tree
patta plants fresh trees on Government assessed waste, he does so subject to locally well known

incidents as stated by the Tahsildar and the plaintiffs’ own witness, the Village Mansif,

Gov.-

ernment will ordinarily give him a patta for the trees, but even then the trees do not belong
wholly to him. If they are felled without leave,. he hus to pny assessment on them for 50 ‘
years. lf they falldown Government gets half their sale-procecds and the evidence shows that

Guvernment remains the owner of the land.

"I have dwelt on this matter in order to show that the rights of the parties are not to be .
judged by @ priori principles or what may seem to be a priori principles, of nataral justice, but
rather by the known existing conditions which govern the relations of the parties and by the -

p—y

matters regarding which evidence is nuncertain.

inferences which may reasonably be drawn from such known conditions with regard to other

The District Munsif has, I think, been too much influenced by regard for these o priori A
principles, or, as he puts it, by “ a broad view of the tacts and evidence ’’ and by what he con. .

siders to be “for the real and permanent benefit of both parties.’"

He has also, I think, -

attached undue importance to Mr. Carr’s judgment in appeal suit No 456 of 1874 (Exhibit L),

and to the fact that no appeal against it was made by Government.

T he Collector and the .

Board of Revenue, however, at once declared that the decision was incorrect, but no evidence
a8 to the custom of the district had been given and the case was therefore thought to be an -
unsuitable one on which to obtain a £nal decision by the High Court (sce Kxhibit XL).. The -
decision itsolf was bused almost entirely on Dalyell’s note on S. 0. No. 5 of the Revenue Board.
The note, not the order itself, is to the effect that in Tinnevelly the tree-tax is © substituted for -

the land assessment instead of being an eddition to it.” Suc

b a note expressed merely tle -

opinion of the editor, and, in the absence of special knowledge on his part, can carry but little
weight with it. The statement is, in fact, incorrect, as is clear, not ouly from the protost of
Mr. Comyn, the Collector, who had special knowledge (exbibit XL), but, what is more important,
from the evidence already quoted of Mr. Krishnier in the present case, and from a nass of
other evidence which shows that the land-tax is levied dn addition to the tree-tax when tle
land under the trees is cultivated, except in the terai tract where it may, perhaps, be correct
to say that the tree-tax is substituted for the land-tax. The laud in the present case, however, |

is admittedly not iu the terai tract, and is not subject to the same incidents,

Mr. Dulyell’s note

soems to have been a generalization from what be understood to be the case in the terai tract, \
The fact that 30 years’ assessment is charged if patta trecs are cut without permission is a clear
indication that the tree-tax is uot sulsiituted for the land-tax. The two tuxes are for two

~ distinct uses of the land. The one use does not materially interfero with the other use.

If troes are planted on the land Government charges so mnch for each tree for such use of
the land, and if crops are also grown on the land it charges a sepurate sum on tle crop 80

grown,

1f the two nscs are made by the same person, Government charges him the two taxes it -

by different persons, the Government charges each according to the use made by him. Thus -
the permission to(flant trees implied by the grant of a tree patta does not include the right to -

the use of the lan

Government and can be alienated by it, provided the
customary right of the tree pattadar in regard to the enjoyment of the trees,
decision therefore seems to me of very little importance,

for every purpose, and until such right has been assigned it remains in

oing so does not derogate from the
Mr. Carr's =

since it was based on an incorrect

v

assnmption and without evidence as to the custom of the district in respect of tree pattas.  The
ouly importance of the case lies in the fact that it shows that a claim similar to the present
claim was made in the courts some 20 years ago, but it is remarkable that this appears to be -
the only case in which such a claim has ever been made in any district though the system of
tree pattas has been in existence from the earlicst times in two-thirds of the districts of the
Presidency. If such & claim as the plaintiffs now make was well fonnded I should have ex- -
L " pooted that it would have been established by some judicial decision other thau that of Mr. Carr '
above referred to. The District Munsif, however, seems to think that the tree pattadar’s right -
to “ physical possession * of the land is established by the ruling of the Full Bench of this -

Court reported in I.L.R., 12 Mad., 207.

That was a reference under the Forest Act, and the

question was whether the holder of a tree patta was a * known occupier of land * within the -

meaning of the Forest Act so as to entitle

im to notice under section 6 when the Government - -

proposed to reserve as forest the land on which the trees in the patta stood.. The ¥ull Beneh -
observed that the Collector of Salem, Mr. McWatters, who made the reference, was “ of opinion "
that a tree patta gives the pattadar at any rate an interest as occupier ii the site on which the tres *

stands,”’ and added “ It appears to us that the view of the Collector is correct ™ * the tree -

pattadar “ has an intercst during the continuance of his patta in the tree itsclf, and in ali that ig
necessary for the growth of the tree including the soil in which it grows.  Such interest, though -
far inferior to the interest of the owner or lessce of the suil, is still an interess in the land.”
Now the interest of an ordinary land pattadar in the land in his patta is admittedly much -
groater than that of a mere lessee, yet the Full Bench held that the tree pattadar’s interest in -

tLo soil was * far inferior ¥ to that of a lessee.

It follows that it is still more inferior {0 that
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of a laud pattadar. Mon.aover the Fl}]l Benc
interest lasted only “ during the continuance
l-v:rlhich the trees stood {not to the inter.s
for the growth of the trces, It has never ‘ growing of crops under
almyra trees is injurious to the trees. It is rather beneficiy _ f the opening up and
Emnuring of the soil which accompanies it. . ring the continnance of the patta’’
are of importance as showing that there wag ng grant of a permynent right of occupancy even
of the sites of the trees. ' If all the trees were to die or be Swept away by a storm I take it thag
the interest of the tree pattadar would ipso fucto cense, and the land would be again absolutely
at the disposal of Gover_nlx{elft. I?i seems to me .th.at the observationg of the Jull Beneh, far
" from supporting the plaintiff 8 claim, lead very distinctly to the conclusion that t}eip claim is
in excess of their real interest in the land. . .

y I think that tho
the limits of the tree pattadar’s interest in the soil, and if this ;

he bt bo disn issed, The mistake mad,
3 valki the assumption that | d i -

d by the appellants’ vaki Seoms to be in Pulon that lang oy which patta t, ees stand
:’fust Zither be absolutely at the disposal of Government, op absolutely the pro porty of the '!!:re‘e
pattadar. The evidence in the'present casewand the observations of the Fyl] ) ench show that
peither of these extreme views 1s correct, Fac Party has certain rights in t},
number of the trees in the patta increases t

land.  As the
he quantum of thg planter’s p; no

3 5 ! bim of ¢ 2 ghts fncreases and the
guantum of the Governmens rights which remaing {4 diminisheq protanto, bayg the quali;l/ of the
rights belonging to each party remains unaltered, . .

If the GoVernme } ’
mittedly has) to grant the spaces between scattered nt has the rght (ny it ad.

t! eeé fot 0[1“11 Vah()’l] ity has eq y
. . 1 . g 2 . 1 “i“ thﬁ P]ght
t for p]]“]Vathn tvhe Spacex bet ween rees f-OX min a roup bllb n Qe ) ﬂnt&’e

of the right to cultivate must exercise his ri rin,qmg the Pt

tree pattadar to enjoy the trees in the customary maoner, Wy, t:'gglrrg:(?tofst:x‘?
infringement of the' right is a matter for judicial deterpnna,tion,

interest is, in practice, weonvenient., No donbt that is gq like )] 4
consequence of this inconvenience that G ‘ :
give land pattas to the holde'rs_ of tree pattas, but the ience is no roof
of the non-existencq of. .the ]omt. interest, and can find nothing in the } eve ; pro
practice of the district, in the evidence addnceg i

. nue ki
1 1 the case, o jp the nature of 4); nstory and
that the Government is bound to grant a land patta for lag .

on tree patta. . ' B :
N e, . . ‘e Py .
Some expressions in the District Mansif 8 Judgment would seem o

the a::tion of the Reyenue authorlt}es m refgsxpg : land Patta in the pre:}:r?:v ct
oppression, Th'eFe is no foundatlgn for this idea, The patta wag refused golo) becaunse th
Kevenue suthorities, after due en uiry, came to the eop clusion that e land haq lgn lfa? : 3
by the villagers in common as a t reshing floor, l}e Same conclusion hag boen ar%- L((iu 123{)3
the Subordinate Judge on the evidence recorded in thq case.  He findy g, 1ved at by
attempt to take exclusive possession began in 1885 bug

that the viy u the plaintifls’
a * public common threshing floor from a time anterior o 1ggy al.‘f?:i }fliirt:(li ill;eegf ;zmz g 1]t' n}s
wo must accept in second appeal and it shows they the refusal wag 20 higl hmﬁl 3 i:]c w tuc, !
from the ordinary rale which Government ha‘ made for the disposal of ag Iicati‘3 f p”} urg
on which patta trees stand, but was p}l) ons for lan

hat Lo regarded
886 a3 an et of

. : . Portion of the land on wy;

. permission) built 8 house with yard, &c. The pa 8 Was refuged for thgcgr?a?;ci?rd (v‘;uh{?“::
no interference with the customary enjoyment of the trocg vqq attempted v n

therefore, that whether we look to the facts of t

he Particulap pled. Scems to mo;
nate Judge, or deal with the rights of the tree pattadarg n case, as found by the Subordi.

» t h % !
failed to make out any case for interference on their behgt, he Iabstract, the plaintills hayo
I would, therefore, confirm the decrees of

the Subordiy ta J ..
~ appeals with costs allowing a pleader’s fee of Rs, §¢ in each Zaese,udge and dismisg the socond

+

Under section 575 of the Civil

Procedure Code, the indgment of Me,
prevails.

Justice Bonson
The second appeals are dismissed with costs,

(By the Court,)

(Signed) C 4T GILLESPIE,
Acting Deputy Rogistrar,
Appellate Side,
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AMM‘M’ A\
o o Mis. No. 4329, dated 15th November 1897.
{ton— . .

: . : d above will be submitted
sude received with the letter rea : i
oo Gt} oo an mpoan e o the i
ht 1}1(;1;02 })'nttadars in Tinne\'felly to t;l(:) fli?j:sz]ganding on assessed waste
rights o 14 the ttadar of a group of 4Tt
:"fhg%igﬁ Court }i}as held(‘;h;xft ::&ahnd’ and is not entitled to a patta for the lan
aelo the own

’ ; i the Collector of Tinnevelly
is not z}’sto d that the judgment may be forwarded dlref:j: to '
is requeste (

when done with. ” Ofa fes of Tis. 50 to the Government Pleader is sanctioned.
e : :
2. The paym (True Extract.) .

(Signed)

Resolu

The 1lig
for the inform:

1

R. C. C. CARR,
‘ Secretary.

: : . |
ore t, Revenne Department, ‘ .
To the Secretary towgfhvi::x?lind jndement and decrge qnd 'vnth lgtter

i rith letter.
tor of Tinnevelly, wi
ggygfnment Pieader, Madras.

to the Accountant-General, Madras, with letter.
Copy to th ‘

"

- No. 1033, Rex’enue; dated 10th December ]897. |
QRDER=—INO. ‘

‘ Recorded.

Miscellaneous.

(Truc Extract.)

Si G. S. FORBES,
( lgnedx)&g. Secrctary to Government.

‘ ove . >' ith decree.
Revenne (Land Revenue), with
To g:o ggﬂﬁtgi gfe"l‘ignev(aily, with copy of judgment.
e
» o PR

Exd. A, F. Folostorn,

40 Copies,



;- - a - ! -
:&4« ] ) . s i R — o
: ‘ | V ) ) ‘ ) ~ ~ . ESEEVN B " "
-t ,
: | ‘ . . . v
- M ! «
R : |
Tw ’ T ' ‘
g v./ J..\ : ; w | | | |
. e - | |
i e ‘ , ( ,
. ) , . ‘
) .
-
M ‘ ‘ _ -
- ) \ A . |
: R ) .
- . ‘ o | -
« , ‘ | |
3 : | |
[ ) ‘ « | v
P u \ | ‘
P e . ‘ |
= * N u L | \
) *
i - £ - - .
s
.
] . .
| . § .
‘ :
L H '
) . ' o
; = T
- ; M
% * -H ! |
*~ = ;
= 3 -
. i
" e {
) bl H )
= i w
- ® : B “»H W
. . : : v
¥ . : ‘ :
v 5 1. . |
- T ¥ : w
i jand » : ' : ) |
~ O + ; ,
[ ., B . : : : _l
= - T e . . g B 2 « W
< b i . - ht = ) o :
- 3 = . ) - ) m
4 2 3 . . e 3 . P i . .
- Y : H , ) ~ . PR i
o e g - ~ ’ g ; - ]
- = < - . . 4 v ) ) I .
: - = < - n ) < ¥ X : LI
b e ; o £ - e . - FR
£ = = : € : i |
b wm * r . * < by b
[ . - . [ g ) W o
X P i . 0 z : i » : -
3 - .~y - . - ) . z m t |
7 . - . : : ' : \ o
. = : % 5 . N 4 &
R ren " - ! - \ ’ 1
i b - - * - ‘
- ) ‘ 3 ,
- R - - k
\ \ - ; - - .
- - PR e
| - . P
———a Pl S, -
~t e .\\ R -

G e
- e \\ T T e e e e
R (Tt 1w bt g E S %H\w\fy Rl s 5

. N v, omere e . . b o et A gt it
- L g e H‘i.w T et g ik e St RIS R S I T

T i e b b _ i T | L

e L I e e o S - )
o ‘
) - \
- : «
I
- r
- - ) \ 4
¥
. -
, .
. , ‘ .
. .
.
) B
. 3
.




	Copy_of_Image00001
	Copy_of_Image00002
	Copy_of_Image00003
	Copy_of_Image00004
	Copy_of_Image00005
	Copy_of_Image00006
	Copy_of_Image00007
	Copy_of_Image00008
	Copy_of_Image00009
	Copy_of_Image00010
	Copy_of_Image00011
	Copy_of_Image00012
	Copy_of_Image00013
	Copy_of_Image00014

