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PU BLIC ORKS- ( | 3t _ GOVERNMENT OF MADRAS.
. 4 ) ‘%‘ r‘ N . .
» e —— . w:e’ X
i PUBLIC WORKS DEPARTMENT.
. ? A " Irrigation. i
i g * Reap—the following paper :— ¢ ‘
i o .. L ‘ i
: From .J. C. LARMINIE, Esq., Superintending Engineer, I Circle, to the Chief *
. Engineer for Irrigation, dated Waltair, 2Yth August 18496, No. 411 V.Z.
' ) 3 ‘ I have the honour to state that the Executive Engineer. Vizagapatam divisi
Recd. , " Enclosures ¥ has submitted an estimate of Rs. 330 for repairing Kogpaka ’anicutotgwards vt'hisggne;
1896. o 5. contribution of one-third of the amount is to be paid by the Anakipalle proprietor
. ‘ . oy and to request that sanction of Government may be obtained to the work being
Regd. ‘ ‘ Spare copies b executed by this department—uvide paragraph 79, chapter IX, Volume I of the Public
: o £ Works Code. ) ) .
- A 2." The work will not be put in hand until the amount of contribution with the
o vy usual percentage charges is paid by the proprietor.
‘i1 ‘
Hho
. @.0., No. 777 1., 24th September 1896. . e OzpER—No. 777 L., dated 24th September 1896.
A‘ ::AUV . . . . . .
- e ) o The execution by the Public Works Depurtment of the work referred to, is
oo~ T sanctioned. ‘
. O (True Extract.) .
— ‘g
- . L
. : gﬂ } Under Secretary to Govem'ment,
ol e
SEPTEMBER. : it? . . Irrigation Branch.
i‘ i ' .
" :x, 'y 'Y
. ;,'5 i‘ ‘,. ":‘,
‘\"*:. :
: H
w:g : . ,
L1 To the Chief Engineer for Irrigation. l
. iF » Superintending Engineer, I Circle.
‘ §£ . » Examiner, Pablic Works Accounts,
‘ a{rz‘ii .
Koppaka Anicut
. . Exd. T. K. Narayaa Aiysngar,
Sanctioning the execution, by the Public Works Department, of the contribution ) .
work of repairing — Vizagapatam division. L
3 .
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Koppaka Anicut

'Sanctioning the execution, by the Public Works Department, of the contribution
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T . o BN
T FROM . L. At o 57 aa ‘ e \ : S ,

2}
f SUPERINTENDING ENGINEER,
| ’% FIRST CIRCLE.
A e — ?‘ . PROCEEDINGS OF THE BOARD OF REVENUE
B ! CHIEF ENGINCDR A .
, { i TO , FOR ‘RRIG)L:}.‘] ..(.)RN} . (REVENUE SETTLEMENT, Lanp RECORDS«AND AGRICULTUBE):
. THE CHIEF EN -{INEERO' der Y96
JL\?};— ..... ’ ) Tae Furr Boarbp,
N FOR IRRIGATION. Ruap—the following lettor from Colonel K. R. E. DRAKE-BROCKMAN, R.E,,
g ‘ Chief Engineer fof Irrigation, Tank Restoration Scheme, to the Secretary to
B ] the Board of Revenue, dated Chepauk, 26th October 1894, No. 1568 T.:—
‘ : 2 I have the honour to forward herewith an estimate for Rs. 5,010 for repairin R
1 ;} DATED' ‘ 72 é Arasur large tank in the Ponnéri taluk of the Chingleput distrie;;, which yc?u Wﬂgl
i DESPATCHED 0 @89 observe has been countersigned by the Collector in token of his approval. This
(r - ! BECEIVED ’ ) estimate has been worked out. . » -
g ! 9. The Supervisor in charge of No. ILI Party, Tank Restoration Scheme, now
bt f N . forwards another estimate for the repair of the same tank, and reports that of the
11 ! 1 total irrigable area of 473 acres under the tank, no less than 186 acres are zemin. It
e ? 5 . . ° ind hould h i 1
% IS 8 0. 44 / / ﬂ -.2 , is presumed therefore that the zemindars sho ave paid on the former estimate a
;? . ¢ : contribution amounting to Rs. §,~(_>_1_027le36_+ charges for establishment and tools and
{A ? plant = Rs. 1,970 4 Rs. 483 = Rs. 2,453, and should pay a similar %ontribution
: i » - towards any repairs which may hereafter be necessary. ~ o
T &‘ . ENCLO‘SURES' - 3. As the estimate for Rs. 5,010 has now been worked out and the accounts
! ‘. - | closed, it is impossible to collect any contn}outwn. towards the work ; but it appears to
: St be necessary to take steps to prevent similar omissions in future, more especially as
? SUBJECT. the instancey quoted is not believed to be an isolated case. ’ pecialy

4. To ensure the collection of contributions in future, either the countersignature

i ‘ . - it of Collectors should cease to be the mere formality which it apparently now is, or the
. ‘ m - ] Public Works Department should be given lists showing those irrigation works under

which the lands are held on special terms, and which should be treated as contribu-

I»‘ £ otbtrey, T,
(f W-) é/ ﬁ_ ' ‘ tion works.
B y / 6 : - ) » 5. 1 shall be glad if the Board will favour me with their views on this subject

4
i

. » . . 0 and will return the enclosures to this letter when done with.,
L e 7ot / S :
7N y W ‘ Reap—the following letter from Colonel R. R. K. DRAKE-BROCKMAN, R.E.,
. . : Chief Engineer for Irrigation, Tank Restoration Scheme, to the Secretary to

the Board of Revenue, dated Chepauk, 5th November 1894, No. 1607 T. :—

In continuation of my letter No. 1568 T., dated 26th Oct?@gr 1894, 1 have the -
honour to request the favour of the Board’s views as !;o thg course :co be adopted in
each of the undermentioned cases, which are pending in this office, in the matter of _
contributions towards the repair of certain irrigation works investigated by the Tank
Restoration Scheme from the Dasabandamdars and Shrotriemdars interested 1n them:—

(a) Where dasabandam inamdars decline, without assigning any reasom, to
execute the repairs estimated for by the Tank Restoration Scheme for a dasabandam

tank ;
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b) Where dasabandam inamdars offer to contribute only a portion of the cost

of the repairs of a dasabandam tank ; . ‘ . ‘
(¢) Where dasabandam inamdars are unable to contribute any portion of the

cost of the repairs of a tank ;
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(d) Wheré, in a tank‘ which irri '
c¢h 1rrigates both Government and shrotr
rotriem or

zemin lands, the shrotri
. otriem i
dars or zemindars are unwilling to contrib
g ribute towards the

2. G.0., No. 451 1
. . ] d
bandam tanks, does not s’eeifeg) fggefftay 1884

occurred where Collee
tors
cannot be persuaded or for?ezg:os?;)tggr'%mtt
) ibute,

R -
ESOLUTION —dated 18th March 1'895 No. 70
9, No. 70.

Th - Ol
o

bute his share of

the cost b

rently the Collecto efore the repaj

.- or and ¢ repalr of the A

tank irrigated zemindari laggs PU%:C C}Vﬁ)rks Delx)aﬁ?;;;nttanfk ;V:;i taken up. ~Appu-

. aads. e CoHector will atled to note th

he TTigh Gourt g A 1o s ducsted Wiy
rtin A dested to report wheth

e Secret appeal No. 3 e

ecretary of State through t}?eoéollf‘fgio(rc. fDC"}}n}o-

ctor of Chin-

e zemindar’s g t of
r's
' bare of the cos

2. The Boa; d .
Parties, durin rd cousiders that it ig 1
g their investipat; 1t is the plain q

;}:(é{e ({J:opi){se to repair is ’s‘;}%gltllons, to ascertain “}l}fg't l?f the Tank Restoration Sch
over (u;:de nff this of hig ownykTYOtwari land or DOter %e ayakat of a tank f:v}f:?g
r the old practice) an ngwledge, and if he.h dhLe Collector cannot be ex-
.- tslimate was sent tq }Emt(f) make a reference when-

or countersignat

signature, the

delay wouldebe i
e 1nordi
than oy Hate, ;
that he approves the pro: 1® countersignatur
Project and knows ¢ cannot be taken i
nothmg against it. 48 meaning more

3. As regard
gards the cageg
vef i
erred to in the gecong paper read ab
. ead above, the Board

+y S¢ems to b .
works estimated i 0,00 sufficiently clear as
required to m:i%uf?r by the Tan asabandam t““k;);nd as to
of 3 ain the tapkg ; estoration Sch If in th

improvements, th tanks in g cheme Partj e cases put, the
as pointed out in the Public Works Dproper state of repai 168 are only such as aro
Ghgation B sarey CuTeTIIORt Order gugiad s Mot the el 1o Hature
different sionifieat] ut the prena: uoted abo e Collector tq proceec
€ onificat . ‘e repairg . ve, to e r ta proceed
aPPtly lll)lg toDBrah?nliznsgr;ﬁtdlﬁ;rent disPemﬁed' The tenlrllfosrlisott};? d?}Sabandamdar’é

contribute t ee of g . i s s, lemdar may h
G‘rovernmentoWards the repair of “tI;hOIe nam village, ‘th 1}11 s proper meaz;{nrra:se
) Yests on the same foo%in ,; thhich 'ihe;ﬁnﬁsblht.y of shrotricmdars ‘to

g as that of zor; Jointly interes ;
¢ f zemindars §im; erested with
information. . es u;ﬁoiggtm{uﬁons. éogiglﬂz}“y situated, who
o | Will Yo circulated to Collntioe for

(True Copies and Extract )

@ ( Al )

. | (Signed) . - \
P - o ) ' L . ALINGAM
- T , NAID
To the Collector of Chi . . » 'F irst Asa?i;tanf.
» the Chief Engineer for u:i’g:tlfilnes |

Copy to the Secret
ar
,» to other Collect{u?:, GW‘”?‘

timates, &

i , &e. ..

1 :tnk Restoration Scheme
» Revenue Departrxient'
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APPENDIX.

IN THE IIIGH COURT OF JUDICATURE AT MADRAS

PRESENT :

Sir Arinvug J. 1L Corrixs, K., Chief Justice

Mr, Justice SHEPHARD,
C. Damodara Mudaliar and another Appellants ,(Defendant )4
3).
Tersus

The Secretary of State for India in Council, »
through the Collector of Chingleput ... Respondent (Plaintiff)
1 .

ust another—Indian Contract Act, sections 69 and 70

rs of & tunk the water of whie g 2, 7
ich 1
HD"KRB Ty otwarl vi lages of
ary repa e done to the tank by Gosemmenb without the

Suit for contribution for rolfuir by one co-owner agal
a Zemindar are eo-0WhU

Where the Governinent an
£ the Zomindari, and necess
s lawful and done for the benefit of the Zemindar also, the Gove
! Jrovernment

Governmout an i
Zemindar, Held that as the repair ;n " d

o Zemindar bad benefited by the .
nses incurred for the repair with reference)to th;efgllat{itgeirggfxgmenb widB entitled to
ed areas of the Govern-

der section 7V of the Contract Act.

ge of Chingleput in Original Suit No 10 o;i

olaim contribution for the expe
ment and Zemindari villages un

Appeal against the decree of the District Jud

1892.

The suit was instituted by the Sccrotary of State for India agai ]
contribution for the expenses of repair of a tank belonging to thzc’;ll:f;t.‘é?ztam Zemindars for
which irrigated ryotwari villages of the Government ani some Zeminda;i {aﬁl d the d'efendants
having been breached in consequence of floods, repairs became necessary wh-v b ages.. The tank
executed without any request from the defendants. The defendants pleaded ich the Government
ground that they never requested the Government to make the repairs or non-liability on the
The District Judge gave the p]aintiﬂ' a docree as prayed for on the author-‘:OQmesced in them.
cases :—Seshagiri V- DPichu, IL.L R, 11M, 452; Syed Malomed Khan v 1‘; y ,Of ‘the_ following
9 N.W.P., HC.R, 248; Shaikh Buslool Hossein, V. Gunput Chowdhr. : 2_,“'“7“; Shaista Khan,
defendants appealed to the High Court. T ¥y25 W.R. 170. The -

K. P. Sankara Menon for Cs Sankara Nair and V. Masilamani Pillai
K. Brown for the Government Pleader for the respondent. mi Pillai for‘ appellants.

The court passed the following
Order.
The question raised by this appeal is whether the defend i |
certain villages irrigated by the Purayankolathur tank can be a;?d:mﬁgblthe proprietors of
repairs of that tank incurred by the Government. Inasmuch as other .?1 for the costs of
Government are irrigated by the same tank, the Government were un; Ulages held under
make the repairs, and it is found as a fact and not disputed that the er an’ obligation to
sary for the prosorvation of the tank. There are no definite ﬁndi;ﬁpagrs were neces-
Judge and the evidence is not clear as to tho circumstances under which thy tho Distriot
undertaken by Government. DBut it seems clear from the defendants’ ow 6 repairs were
they were aware that the repairs were being executed (see BB 1). The aver mn Bttatement that
made in the plaint is not denied in the written statement, and it is not tl 93 fto fhat offect
that they were themselves anxious to execute the repairs except in the capacity]eof e entdants, caso
rtaking the work was in any way Wrongfu(ioc?r riﬁ;ﬁi;eor :
r.

that the act of the Government in unde
The contention on the defendants’ part is that the Government were bound to do th
e repairs at

their own expense and not entitled to charge the Zemindars. . ;
tance is also It):ken, viz., that the District J%dge has not made a,Af,fil:.r:hegr%{Omt of minor impor-
the work, having regard to the interests of the Government villages 31;121 tﬁgnzmen_t of t}}e cost of
in the irrigation secured by the tank. On the part of the defendants, it was emindars’ villages
was no contract between them and the Government and no joint liabilit Se‘;lrgued that as there
fo an action for contribution, the present action could not be maintainedy sud as could give rise
Dickeson (12 Q.B.D- 194) was relied on. In that case the parties We;.‘: nt the case of Leigh v.
a house and the claim made was in respect of money expended on substanti eln?nts-m-comm(m of
In this view of the facts the prosent case may be distinguished, and anoth al and proper repairs.
is that in the present case the remedy of partition is not available. In hi er g‘(;‘ound of distinetion

expressly distinguished the case from those in which * it has been held 11-,?1]: gment, Pollock, B.,
in the nature of salvage, all interested in the thing saved are bound to ¢ N ; ?Vher?, an outlay ig
p. 196. Butin the court of appeal where the judgment of Pollock 3011 (rilbute ~12 Q.B.D.

was affirmed, the decision was put upon grounds which cover cases in ;Vhi.c’haa;e;sil to the claim
J utlay necessary

® A 8. No. 38 of 1893. 21st March 1894.
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.

for the preservation of the thing in which the parties are interested has been made. Indeed
Cotton, L.J., starts by assuming * that the house was in a bad state of repnir and that the repairs
executed by the defendant were necessary *” —Leigh v. Dickeson, XV Q.B.D. p- 66. 1lis droision
amounts to this, that in the absence of a request, and in the absence of a common obligation to
repair, no action for contribution will lie at the suit of one tenant-in-common acainst canother
and that was the judgment of the court of appeal. No reference is made by axfy of the Lords
Justices to the doctrine of Salvage. 1n a later case where the question related to a policy of life
insurance and the claim was made in respect of a premium paid by the mortgagor, the g,mt of
appeal distinctly held that the doctrine of Salvage s understood with reference to maritime cases
had no application, and -Bowen, L..J., states as the general principle that work and labour done or
money expended by one man to preserve the property of another do not according to Fnglish
law create any obligation to repay the expenditure. In the course of the argux%ent (p {‘}39)
he observes that the law is laid down too widely in the notes to Lampleigh v. Brathwait
(1 8m.L.C, 151). It follows also from these decisions which, after all, only re-affirm what has
been said in earlier cases that the statement of law made by Chancellor Kent and cited in Leigh v,
Dickeson (12 Q.B.D., p. 199) cannot be accepted as corrcct according to English authoritics (seeo
Kent’s Commentaries, Vol. 111, 5. 370). Asa general rule, a man cannot be made liable for services
rendered uncer circumstances giving him no option of declining or accepting. In the present
cage it is plear that the facts do not %ring it within either of the two exceptions above mentioned.
There was no common obligation to repair the tank, the Zemindar and the Government are liable
to their tenants respectively, and the tenants of the one could not, it is conceived, make the other
responsible for mere neglect to maintain the tank. The exception which covers the case of joint-
debtors, one of whom pays the whole debt cannot apply, and it is at least doubtful whether on
any principle of cont '}i)ution or ind.emnit]y3 the plaintiff could recover (see Leigh v. Dickeson, 15
Q.B.D., p. 68; Dering v. Winchelsea, 2 B. & P., 270; Moule v. Garrett, L.R., 7 Exch., 104),
Again there was no request on the part of the Zemindars, and though, it is possible that if the
facts were properly ascertained, a request might have been implied, the District J udge has not

found that such implication ought to be made. According to the Knglish authorities it would -
seem therefore that the action must fail. But the plaintiff’s counsel relies on section 70 of the

Contract Act, and invites us to hold that a rule of law, differing from that found in the English

- oases, has been there laid down. By that section three conditions are required to establish a right
* of action at the suit of a person who does anything for another. 'The thin g must be done lawfully ;

it must be done by a person not intending to act gratuitously and the person for whom the act
is done must enjoy the benefit of it. There can be little doubt that the statement of the law is
derived from the notes to Lampleiyh v. Brathicait and perbaps indirectly from the Roman law
(seo Stokes’ introduction to the Contract Act). The learned author of Smiths’ Leading cases when
enumerating the instances in which the request necessary to constitute a cause of action in the
case of an executed consideration may be implidl gives as the second instance *where the
defem-iant has adopted and enjoyed the benefit of the consideration—(1 Sm.L.C., 9 Ed., p. 160).
That is the very statement of law which according to Bowen, L.J., is too wide. Nevertheless it
is tl.le law we have to apply and we ought not to be deterred from doing so, because the rule is
not in harmony with English decisions (see Lord Herschell’s observation [ (1891) Ap. Ca, 130],
or becauso the application of it may be difficult. Certainly there may be difficulties in applying
a rule stated in such wide terms as is that expressed in section 70. According to the section it 1s
not essential that the act shall have been necessary in the sense that it has been done under eircums=
stances of pressing emergency, or even that it shall have been an act necessary to be done at some
time for the preservation of property. It may therefore be extended to cases into which no
question of salvage enters. It is not limited to persons standing in particular relations to one
another and except in the requirement that the Act shall be lawtul, no condition is prescribed as
to the circumstances under which it shall be done. .

In the present instance the relations of the parties are peculiar. Formerly, as it appears,
all the eleven villages irrigated by the tank were zemindari, seven of them have been severed
from the zemindari and became ordinary ryotwari villages. As & consequence of the severance
the duty to maintain the tank has, ko far as concerns thes.e lafzter villages, devolved on Govern
ment. As has already been observed, the remedy which is open to tenants-in-common who
cannot agree about the enjoyment of property is mot available to persons situated as are the
parties in the present case. In their relation to the tank their position may be compared to that
‘of the owners of two houses supported by a party wall, in respect of which if partition is legally
possible, it is at shy rate in fact impracticable—See Waison v. Gray, 15 Ch. D., 192— Bell’s
Commentaries, s. 1083.

Now taking the terms of section 70, we have to see first whether anact was done by the plaintiff
for the defendants not intending to do so gratuitously. Here are two questions of fact involved.
Tirst, were the repairs executed for the defendants? In & caso where the plaintiff has himself
1o interest in the matter, as in the case put in the illustration of A saving B’s property from fire,
there can hardly be any doubt as to the answer to be given to t!le question. The case is that to
which in the first instance the rule of Roman law giving a right of action to the negotiorum

gestor was applicable.
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W;MTh faot that the plaintif'f had an interest in the matter may show that he was acting on his
e ¢

own accousl:,idél(}i);; alli’lngct in which he is himself interested may at the same time intend to act
that a per 2

‘ :on 69 and the cases on which it is founded (see Maul{f v. Garrett, L.R.,
for anothle;é ’ZS ‘Eggﬁ. 104) makes it cloar that a payment made by a party interested may be
4 Eiﬁé’d an(i it would, be inconsistent to hold that services done would not equally give a right
recove

upon it,
to the payment of money..
o noition wlfet{mr the act was done for the defendants is one which must be determined
'gilf qtl:)ethe circumstances of the case, for one of two persons having a common interest in
ot rt J ay or may not jntend to act for the other in the execution of work upon the property.
Prop; t 1]:111 a{ the lafter wis benefited by the work does not necessarily show that it was done for
b a?Welthink there must be a finding upon the question. There must aleo be a finding on
:l}i:)n g uestion of ‘intention whether or not the intentio_n of Gox’exi.nment was to do the repairs at
theig own cost without making any charge on. the zemindar, ‘

. > Then comes the question whother in" executing the repairs the Government acted lawfully.

i al consent or request on the part of the defendents need not be proved. Itis
%z(;:ucsl: 9’211‘131 ;;r?;tl'lmterested is 'abse?nt and had given no mandate that the right of “action on the
ari of the megofiorum gestor acerues Justinian’s Institutes Lib. I, TT., p. 386. ‘On the other
ﬁand if the Roman law is to be followed, it must be shown that the act dome is one' to which the
arty o be charged would, have assented, had he been consulted and the doing of which he had
Eot forbidden (gee Colqguham Rowan Ciwil Law, 8. 1768, &e.). It is Plam that 1311e section ought
not to be so read as to justify the officious interference of one man with the affairs or property of

another or to impose obligation in respect of services which the person sought to be charged did

not wish to have rendered.

t case thers can be no doubt that the Government acted ‘Ia.wfully in repairing
the tigkt.he fl%s:]ét was lawful whether done with a view of benefiting all the villages under the

. tank or the Government villages only, and whether or not done with the intention of charging

indars.. Having regard to the fact that' the zemindars knew of the interntion to execute
:ﬁg gglzﬁsaid did not diipprove, we' think that if the repairs were done for the zemindars
they were done Jawfully for them. ’ o ‘

The final condition required by the section is that the person ché,rged should havta enjoyed ‘

it of the act done. On this question an issue was raised, 'but.' the finding on it 1s not
galteis?:tiiry? Indeed the District Judge does not propose to deal with it exactly. bSeeing that

the greater number of the villages irrigated by the tank are ryotwari villages, prima facie we .

should suppose that the benefit derived by the zemindar from the re})a}i}rls w_alf less than ({,li)at‘
he villages owned by

ing to do with the matter] If the cultivated area belongipg to the Government villagezs and
v%ggg;gg l?y tohzntank is larger than that of the zemindar’s villages, the Government has in the

" game proportion been the greater gainer by the preservation of the tank.  There must be 8

distinct finding on the fifth issue. ‘ o o |
[The District Judge found that the Government had not intended to do the repairs gratui-

tously, that the defendants had beneﬁted: by the repairs and that they were therefore liable -

in the progortion of the irrigated area of their villages to the irrigated area of the Government

villages. 'The High Court accepted the findings and dismissed the appeal with costs.] .

'

Exd, W, J. Lewis, 7 R

land v. Marsden (1.C.P., 529) affords an illustration. But it is obvious.

mentioned section 69, we ought to add that the plaintiff cannot rely directly’
because the iuterest of the plaintifl and the duty of the defendants related to the dom% of ‘
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