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No. 459. Read the following letter from J. R. BOYSON, Esq., Government Solicitor,
Mad:as, to J. D. BOURDILLON, Esq., Secretary 1o Government, Revenue Depart-
ment, dated Madras, 17th January 1861, No. 38:—
SIR,

Dated 10th January 1861, No. 60, " 1. I have the honor to acknowledge the Proceedings
of Government noted in the margin, and its enclosure.

Revenue Department.
2. I submitted same for the consideration of the Advocate General, of whose opinion I

now send you a copy. .
3. I likewise return the enclosure above noted.

e

Cory OPINION.

1. This is the first Document of the kind T have ever seen, and I was not a little at a loss
what to make of it. It is not-an agreement with any person named or referred to by implica-
tion; nor is any consideration whatever mentioned or implied, and [ much doubt whether any
Court could construe it as an agreement, or whether any amount of Stamps could give it any
value beyond that of the paper upon which it is written.

2. T understand, however, that it has sometimes been the practice in the Military Secretary’s
Office, when that Officer receives property belonging to a deceased Officer, who has died intes-
tate, to deliver over such property to the widow or next of kin on such party’s signing a paper
* of this description. If I am correctly informed on this point, the sooner this practice is discon-
tinued the better. The duty of the Military Secretary is to retain such property, until there be
' an Executor or dualy constituted legal representative by virtue of Letters of Administration ; and,
if he parts with it to any person not clothed wfth such a title, his so dealing with the property
makes him an Executor de son tort, and liable to the demands of creditors, In the present case
I uﬁderstand that Mrs. Carpenter has actually left India and gone to England, and, as is believed,
without either taking out Administration or appointing any Attornies. Probably in this parti-
cular case there may be no great danger of claims being left unsatisfied, but it serves to show
the risk of the practice I have referred to. :

3. Patting the most favorable construction on the document in question, it might be
suggested to be meant cither as indemnity to the Military Secretary, in his public capacity, to
save him harmless from the consequences of acting illegally, as Executor de son tort, by giving
up the assets of the Estate to an unauthorized person ; or clse, as an agreement with the Mili-
tary Secretary, in his public capacity, to take out Administration and pay all just claims. I do
not think it could be enforeed in either of these aspects; but, supposing it to hold good in either
of them, it would then clearly come under the exemption which declares that Instruments to
which any Public Officer, ina p’ublic capacily, is a party, do not require Stamps.

(Signed) THOMAS SYDNEY SMYTH,
14¢h January 1861. Advocate General.
(True Copy-)
(Signed) J. R. BOYSON,
Government Solicitor.

. P

No. 460. ORDER THEREON, 29th January 1861, No. 229.

. With reference to this opinion of the Advocate General the Government resolve to recall
that gentleman’s attention to his letter of the 23vrd November 1860, addressed to the Military
Secretary to Government. It appears to Government that the opinion given in that letter would
include the present case, as respects liability to Stamp. .

2. 1In passing orders in the Revenue Department on the former letter, it was remarked
that the Military Secretary is, under Section 63 of the Mutiny Acr, an Administrator GGeneral,
and that ¢ Deeds, instruments and writings” executed by him in that capacity, came within the
note to the general exemption at the end of Schedule A of the new Stamp Act. .

(Signed) J. D: BOURDILLON,
Secretary to Government.
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