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Fort Saint George, Revenue Consultation of 28th September 1858.

- .

No. 5.  Read the following Papers.
From CLEMENT DALE, Esq., Government Pleader Sudr Udalut; to W. H. BAYLEY,
Esq., Acting Secretary to Government, dated Madras, 19th August 1858, No. 90.

SIR, ‘
Para. 1. With reference to the Extract from the Minutes of Consultation noted in the
margin, I have the honor to report for the information of
M. C. 29th May 1858, No 712, Re- the Right Honorable the Governor in Council, that I
_venue Depariment. . : have perused all the papers forwarded to me by the
Board of Revenue, and given the subject much careful
consideration.

9. TFrom the Decree passed by the Moonsiff of Weyoor in O. S. No. 859 of 1824 (which
was not forwarded to me originally and necessitated an application for it) it would appear, that
that Suit was brought by the same man, who is the Plaintiff in O. S. No. 105 of 1855 (refer-
red to in the Minutes of Consultation noted above) against the then possessor of the Goodoor
Estate.

2. 1 observe from the Minutes of Consultation of the 28th April 1856, para 2 ; and the
answer filed by the Collector in O. S. No. 105 of 18353 that the Government purchased that
Estate. The circumstances of the purchase are not mentioned; I am not aware however, that those
circumstances would alter my opinion as to the law of the case.

4. 1 entertained considerable doubt or the case, but after mature consideration, I am of
opinion that as purchasers of the Estate, the Honorable'Company have taken the estate subject
to all the liabilities to which the vendor was liable in respect of that estate ; and that as purchasers
the Régulations referred to, are not applicable.

5. A question then arises as to the effect of the Decree in O. S. No. 859 of 1824; this
question is involved in much difficulty; I am of opinion however, that the fair construction to be
put upon that Decree, is, that thereby the grant of the 41 Cutties of land to the Pagoda was
established ; and that. the payment of the sum of 30 Pagodas per annum is thereby decreed, as
an equivalent for the occupation of those 4 and half Cutties of land ; and that in the event of
the 30 Pagodas being withheld, the Manager of the  Temple is entitled to resume possession of
the land.

6. That Decree is final ; it was never appealed against; and if the opinion I have expressed
in paras. 4 and 5 be correct, it follows that the Honorable Company as the purchasers of that
estate, must either pay the 30 Pagodas, or give up possession of the land.

7. T am however of opinion, that from long acquiescence, the parties interested in the
Pagoda have relinquished their right to the possession of the land, so long as the 30 Pagodas
are paid ; and thatin Decreeing to the Plaintiff the lands sued for, the Decree of the Civil Judge
in O. S. No. 105 of 1855, is exroneous. I observe, however that the Honorable Company direct-
ed that land should be given to the Managers, in lieu of the money payment. It may therefore
be deemed by His Lordship, worthy of consideration, whether under all the circumstances, it is
desirable to appeal from the Decree referred to.

No. 6. Extract from the Proceedings of the Board of Revenue, dated 8th September 1858,
No. 3402. 2
. Read again letter from the Collector of Masulipatam,” dated Ist
In Cons. 4th Sept. 1858.  September 1858, calling attention to the fact, that, the time for ap-
peal in Original Suit No. 105 of 1855, has expired.
Read also letter from the Government Pleader Sudder Adaw-

“In Cons. Sth Sept. 1858. lut, dated 7th September 18585 enclosing copy of his letter to Go-

vernment on the subject of Ori;ginal Suit, No. 103, of 1855.
(Here enter No. 108.)
Resolved that the foregoing letters be submitted for the information and orders of the
Right Honorable the Governor in Council.

(A true Extract.)
(Signed) J. D. SIM, Secretary.
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the suit would therefore have been a demurrer to the jurisdiction of the Court. As this was not }
pleaded at the time, the Government would not have put it in as a ground of appeal ;lbut “:oul'd !
i i el sti- |
reserve the plea to be urged in the event of any more actions of the same chax:actc?r nlxlng in ;
tuted. It is further to be understood that this course is not to be held as mvahdam.ug. the power |
of enquiring into the title of this in common with other Enams whenever a commission may be
jssued for that purpose. :
5. Meanwhile, they resolve to communicate these observations to the Board <.)f Revenue,
and to the Government Pleader in reference to his letter recorded above, and especially toi para.

3 of it.

i o Jr 8 OrpER THEREON, No. 1291; dated 22nd.September 1858.

The foregoing papers have reference to a cause, 0. 8. No. 105 of 1855, decided in the Civil
~ Court of Masulipatam against the Collector of the District and the late Special Assistant; the
suit having been brought by the Trustee of the Madavaswamy Pagoda at Goodoor, for the ’ ay-
ment with four years’ arrears of an annual allowance of 120 Rupees, or the ‘resto’ration ofptie
original Fnam, which he asserted the Pagoda once possessed, and in lieu of which the said allow
ance had been paid. The circumstances connected with the institution of the 8 :
and the grounds on which its defence was ordered on the part of the Gove
detailed in Extracts from Minutes of Consultation dated 28th April 1856, No. 427, and 29th
August 1856, No. 912, and in the papers recorded therein. It is needless therefore ,to refer to
them at length in this place; but the case may be thus briefly stated. The Madavaswam
Pagoda enjoyed a money allowance of 120 Rupees a year from the Zemindar of Goodoor u tz
Fusly 1260, when the estate reverted to Government. In Fusly 1261, the allowance was sto;? ed |
pending enquiry ; and on a report from Mr. Ballard, Special Assistant to the Collector for It)he
investigation of Enam tenures, Government passed an order continuing this and some other
allowances, pending a general enquiry into all Enams and other alienations on the ground that
they had been based on land Enams ; and dirvected that instead of money payments, land to an
equal value should be given. This order dissatisfied the Trustee, and he sued the Govern-
ment to recover the original Enam. Government ordered the defence of the suit, as it
appeared to them that there were no sunnuds granting the land in question, and among other
reasons, that the Decree of the Weyoor District Moonsiff against the Zemindar in 1825, on
which the Plaintiff laid stress, was not binding on them. With their Proceedings of the 20th May
1858, No. 1823, the Board of Revenue submitted copy of the Decree passed by the Civil Court in
: favor of the Plaintiff, and recommended that the case
* B, M. C. 29th May 1858, No. 712.  might be putinto the hands of the Government Plead-
22nd July 1858, No. 1019. e, in order that he might move the Sudr Udalut for
7th Aug. 1858, No. 109%.  a review of judgment. The case was accordingly refer-
red* to the Government Pleader.

uit by the Trustee,
rnment officers, are

(Signed) T. PYCROFT,
Chief Secretary.

————

EE

”»

2. In his letter of the 19th August 1858, recorded above, Mr. Dale glances at such sotiis
of the case as have attracted his notice ; and on the idea that, as purchasers of the estate, the
Government have undertaken the liabilities of the vendor, he sums up that it is for ‘their consi-
deration, whether it is desirable to appeal from the Court of Masulipatam.

L ey

3. Tt seems from the Extract from the Board’s Proceedings under date the 8th Instant, that
the time allowed for the appesl has expired but had it been otherwise on a careful consideration
of all the circumstances connected with this case, the Government would not have been disposed
to appeal from the Decree of the Civil Coart of Masulipatam in suit No. 105 of 1855. The
Plaintiff will therefore be placed in possession of the land sued for, with its mesne profits from
the date on which payment of the allowance of 120 Rs. was discontinued, on the issue of the
usual process for the execution of the Decree by the Masulipatam Court.

4, At the same time, the Government think it proper to state most explicitly,
% that the course which they have now taken, is not to be regarded as a precedent to be fol-
i lowed on future occasions, nor as affecting the power of Government to resume and assess to
" the revenue Enam lands, without the interference of the Courts of law. The Government would -
5 have been unwilling to continue further litigation in the present instance, because on reconsider- B!
ation, they are led to think that the course which they adopted in reference to the defence of the

S S

Ml

f original action, was not that which should have been taken, The Government had purchased =

' the Goodoor estate at public auction when sold for arrears of revenue, and on entering on posses- a
% | sion of the property, proceeded, not in the capacity of a simple purchaser, but in virtue of the .
'} /

. paramount power inherent in them as the Government, to investigate the titles of alleged rent
%gfree tenures according to the provisions of Regulation XXXI. of 1802. In the exercise of this
‘ power they were not obnoxious to the interference of the Civil Court. The proper defence to
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