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No. 076, Rovewge, -

o '.(j?;O\»T.ERNMEIEIT_;O-F
DEPARTMENT

Wards, dated 16th Octobor 1893

Read—again Proceedings of the Court of Wards, dated 3rd August 1893, No. 2532,
 Apstraor.—Forwarding to Mr, §. Subramania Iyer for romarks Gédvari Colloctor’s letter.
regarding alienations in the Pittapur estate, and requesting the former to revise, in"the light of
s { recent decisions, Mr. Mayr.e's opivion regarding alienations in'zemiudq,r;‘;;: IR T R

e e T
¢ad—also letter from M.R.Ry. Dewan Bahadur 8. SUBRAMANTA IYER' Avergal
. 9ol 61.8., High Court Vaki, dated 21st Soptember 1893, No. 65, -

lishations by Lolders of impartible zemindaris and: giving his opinion ‘regarding alienations in
.;h?/;f'Pittapurzemindaﬁ." R L Trom e e R R T

}‘vAf;s‘m‘A‘éT‘—_Révi’sin‘g; in- the Ifght"dvf“"_recéﬂt vdecisions, Mr. Mayne’s 'opirjié;n‘.bfégar:dving’ P

[ :

Hesutin—daied 10h October 1603, o, 8403, . ey
[ Ir.’ Mayne’s opinion, given in 1871, regarding aiienavtionéjn‘ze'm'ihvdaris;-Wili,'aq
now revised by Deéwan Bahadur 8. Subramania Iyer, ¢.1.u., vAwithirefgxchéncq -to later

ide ision;s,{bez printed and cifcu_latgd to all Collectors for information,

O AR SR - (Bigned) ~ W. S. MEYER, * ..
S ST S e ‘Actipg Secretary

R T,

o:';all Cpilect'oré;fék‘géptil\fadms‘.i; ESRRE C O ST T e :
-~ |-Copy to the Secretary to Government, Revenue Department, - ..~ T

.. ot
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| .‘ aPPENDIX.

L : Rﬁ?mzﬁfo}iiﬁidn in‘fe;aﬁehnﬁpns' by Témldeis of ‘iﬁ}paz}tii)leﬂ‘zer“rﬁnddx{isL

- | 1. Alienations may be absolute or transfers in the nature of leases ; each givesrise to different -
{ considerations.. I shall state what, in my opinion, is ‘the law in reference to eqc.h‘class _og cases. - .
“Béfore doing so; it is however necessary to observe that the language of two recent decisions of .-
th¢ Privy Council on’ the subject renders the task of stating the law on some of the points e
- colnected with the subj ect, ‘one of considerable difficulty. In the casereported at page 272, Indian
Loy Report X Allahabad, thoir Lordships of the Privy Council holdthat the dootrine of right by - -
- bith is inapplicable to the case of impartible zemindaris. . The. applicability of the: above funda-
.« méntel principle,.on” which. the whole Mitakshara system of coparcenary ‘rests, having .’,1?091"_.
de;]ied;'it is difficult to see how any distinction as to the legal principle, governing devolation'and "
: sweession, 8 to be made hetween -the case of male issue and that of unseparated collateral - -
: kitemen, who would take in the absence of such male issue, . The on]y_logw:;l c_qurge,_pn.de_l_' the ,.
cifumstances, is to hold that collateral as well as ligeal successors take the property as if it were o
| th) separate property of tho deceased. - But the Privy Council have ruled otherwise, as will appear ;
fran section IV of this opinion. - The consequence is, that the authorities have gotinto sucha.
stite of confusion as; in Iy opinion, to-make it practically impossible to -§pduce fmm,themﬁnx,
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" consistent rules, baced ‘on_prineiples: known to_the Hindu Law: and " admitted by . the Privy}:
" Council to be applicable to impartible _estates.. . The uncertainty and doubt thus introduced into}
" the subject are, 1 “am'afraid, not likely: to-be rémoved until the Privy Couneil gives'a decision,
“much more clearly expressed, than those just referred” to. - “The- proper - construction,. .however,{:
“to be put-on the authorities as they stand is, I think, what I state in section LV.below. - It i3 onef;
" “which would disturb the law (as" 1t has been hitherto understood to be), no more than is strictlyy::

necessary to give full effect to what was aotually decided by the Privy Council in -the_rec

cases alluded to above, ., = Tont et e T
©' 1L As regards absolute alienations, the questions for ‘discussion appear to be three +—First,bd-
*what power of alienations is possessed by a’”zemindar; secondly, how - far is that power affected}?:
{ by the-provisions of Regulation XXV ~of 1802, 'section 8 thirdly, when does the statute ofli
kR Limitations bar the right of his sqccezsor to set aside such alienations so0.far as they are invalid
oo 1L The' right of the zemindar fo alicn the whole or any part of his zemindari; provided:he}:
*“complies with the formalities laid- down by "the legislature, is neither- given nor restricted by
 Regulation XXV of 1802. Such alienations are by section 8 to be recognized so far as they are
. % not repugnant to the Muhammadan or Hindu Law, or to the tegulations of the British Gov=¢:
*“ernment.” " There are no-regulations ‘whi¢h restrict the right of a. zemindar to" alion,” and};
" therefore in such case it becomes & question—what does the Hindu Law permit him to do?." i3
T AIVL-(D) An impartible zemindari can, of course, bo held by only-one member of a family at}
- a'time, and though neither the corpus nor. the annually accruing income is divisible among the
.. ‘members of the family, yet neither circumstance prevents such property being:treated as joint;
property.. ‘I'his has been more than onse laid down by the Privy Council (:i Mooro’s I:’A.’t’agé£

Ty
bkoadaz it dr

594,18 Moore’s LA, 349, and LiR. 17 LA, 128). - One consequence of joint ownership is that tbé‘ .
holder for the time being js restraincd from alicnating the property except'tor pnrposes warmn\ﬁed

“* asespects the latter, analogous to that of a qualified femal¢ owner, such as & widow in relationfa,

“hier reversionary heirs.. The estate is no doubb his or hers for life and can be fréely transferred :

&7 the extent Df'such interest ; but noactof hisor hers, unless under circumstances of legal necess:
" can affect the interests of his or her SUGCCSOTS, . -« - . el e o e RN

.o (i) But as to who are joir? owners in’ respect of such zomiudaris, thelaw as laidvd‘o_m‘;

P?iOf _to.g}lqt deqi.siox_l._;‘ T T S T LT
#-1- 2 (i) Previously, not only unseparated brothers and other male collaterals of the zemipj; a;"

- equally-entitled to question alionations by the zemindar made without legal necessity.. Bu, ;.
the case  roferred to above, the Privy Council " ruled’ that sons are not owne ith ff o5

: fathers with respeot to an impartible zemindari, .and in consequence thoy cantof question~t) .in:
“tobe applicable to the 'zemindaris in this Presidency as well (LI.R.13 Madras p. 197), alg it -

) ""’;3;,'pritiori’as' sons succeeding to the separats pro] erty of their father and that in con enee.
.. are bound by all alienations made-by lnmpp “y RS or and what I s-efl‘-f?nfe;ﬁ“?’*

i-'q'x'.a‘}l the fathers’ ‘debts, ‘;iml._'f.héii;:fhe':rule";which; pxempts- the interests of the son in ordifgr
~ divisiblo joint property from liability to -seizuro on account of ‘illegal or immoral debts of the
- father would be neld inapplicable to the case in' question. ' D AR Rl

ot

" are -joint owners with the~ zemindar and = their position  as such seems to be: unaffected by

-7 " observe ** By the custom or usage, the eldest son suoccesds to ‘the estate-on the death ofithe - -
oo father’as boof

T, gNecession .

" restraint upon:ali

. necessary to dccide

weho i 10 succeed.” ~'This pssage seems to me to furnish'a clue to the real view

S o zemindar dies,

T siceession of the said-collater'ql rel.ations can ‘o.'nly,.vbe' _x"epodcile(l with succession to joinf propirly ..
i?’b'y sarvivorship. This being 80, 18, would, in‘my._opinion, follow: that rostraint on .alienafons -
" which isone of the incidents of . joint. property,  still cxists in favour of tho such TP
i gossors (notwithstanding, it has been denied to tho sons) and alienations made by a zemiridr -

- Faithout legal me i Y. Wy ﬁbctthe interes
< Lpropertys v ~ e

tof such collateral successors i

a4 .-
E 2RI

‘ by law (at page 287 LLL.R. 10 Allahabad). " ‘L'he position of a zemindar, who has joint owners, is,4

- thePrivy Council iu the Alighziba}d case is-at variance with what the *law. was “understood ‘,t-‘(rx‘b“ L

" but also his own male issue, were held to be jointly.interested in the zemindari and all werey 18! - .=
joint' owners with £} ;0 B
~fathoers’ disposition of such property. . I'bis view hag since been held by the Madras High:Gy 1y L

- must now' be taken - as settled -that sons ‘succceding to- impartible zomindaris are in ‘the &% 07!

--.- "/ (iv). Furthermove; it would seem that 's‘uchfzemihfla;ri;, in the hands of the _'sdué,‘a'ré h__;bi(; TN

2 (v), Asto unscparated brothers or other collaterals, the law, i’.thii;if, is otherwise. ;.ﬁ:h‘véy EERL

" the. Allababad case. At page 287 LL.R. 10 Allahabad, their Liord-hips of the Privy .Cotheil T o

he iwo'uld.ii the property were “held in seneralty. --It is difficult fo reconcile this mots of ==~ 2
with the rights of @ foiut Jamily and._ to hold that there is a joint ownership whichisa | . -
enation.-J¢ is not so difficult wiere .t e holiler of the estatr has no_ son andit is .

T of the Piivy Council. = And _the srgument : of the judicial committeo scems to be this. . Waem "

without - male issue, but leaving an unseparated brother or ‘other” collafxal - AR
he latterdoes. not take the zemindari as an heir succeeding to tho separate properfrof .

;. kinsman, t axe tho z : .
L ‘tklxe‘ deceasod.- For, if the property were treated as separate, tho deceased’s widow, daughterand =" " -~
" daughter’s son would. exclnde the brother or other collateral, - But,-in the case of ancegral @ "= s
% yomindaris. it is the settled law’ qf_'ﬁthew.ount’ry.,thqfi_ _the;unsepa;_atgd brother or .A‘Nother:éollzi{férf‘»l,?‘ Lok
L clides -the widow, daughter or daughter’s son instead of being excluded by them. - Sug ’
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. V- Neat, as to th

', .. . 1Imn Novemsre 1893, No. 975, REVENUE. . - 8 T

o offect of Regulation XXV of 1803, seotion 8; nothing is to b found in © © -
ction which con be said to extend the rights of a.Hinda zemindar. © Consequently, even if . .. = . .~

* 7 he were to register his alienation, and to- procuie’gn-'appoﬁionment ‘of the kist, the only result - " . o
% would be that, ‘in the event of ‘a sale for arrears of revenue, the portion on. which the arrears U,
7 ajose could alone be mado. linble. © Supposing, however, that the” formalities’ of section 8 have /" .~ - AR

I t been  compl
% galidity of the alienation: E
© < action invalid, but this view has sl
| v ' LJR. XIII Indian -Appea the -
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"/ person succeoding by sur
.* /7 tho 'succession opens to him and t ;,
1 YIL If the statute has once run again

‘ could :
. 1388y
SR resﬁe::

f arul ‘his successor. . But the grantor ‘had lost
S e - ‘Any doubt there might ever have been upon th '
-4 of _1577, section 28, which declares in opposition to the ruling in 1 High
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.. uny
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~ eiths!
cases
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portileular tenure; or the terms of the particular grant”

" pure
able
it is

" of tH

L comﬂ@eration‘.for the grant, or unless the instrument’ by
. . ceasing,
;o7 wherwo the zemindar ‘himself canresume,’
casods whers the grantor could not resume, but where: his successor ‘coul

:determin od h ni )
ﬁp'rop'eriy,‘his right to such property shall be estiz guished.””

"~ WIIL: The second class of alionations ar2 those in  the natn

Eionary‘;right thereto is recogmised. as remaining in-

favorjable assessment ; (d) possession, at a favorable assessmen

suffetance, but without any express contract. .- :r -
© o XL (a) Tholaw as to the service inams, or ’
. asamarum ‘tenure, is laid down in four.
oo LAL827, 10 Moore’s LA 16, and & Bengal Li.R. 420,
t in every case {he right to resume must depend in a _great measure upo

the phublic or the Government, having an it
estat]p is granted, burdened with a certain office, the grant will not be

jed- with, -the question'is: whether: such’ non-compliance” in any way. affects the’ = .~ - g
“'In 3 H.C. 5 it was held that non-registration: rendered the trams- . .o
nce been overruled.. In the Vizianagram case, reported in . -7 - e ks
1s, page 32, the Privy Council stated that the true constraction of RN

ton was that it imposed restrictions on alienations only to secure the interests of the " .

revenuo and the zemindar would have no power to’ disturb grants, otherwise valid, made -~ ~© - .
predecessor or titles to ‘inams'ac‘quired by prescription. 1o e e e ‘

U Y1 Now as to the question of -limitation  (whether the. alienation is duly registered or not) .

1d cortainly be valid as against’ the grantor. ; If his successor be a son or other heir, ho -7 PR

' -arise. - But if "the. successor is a - . L

be bound by the grant and no question of limitation can ‘
‘ survivorship, then the cause of action to him would first arise at the time ~ | =
1 and the statute would run from that date.. -~ . "o P
st a successor, ‘it is clear that no fresh right of action™
acorue to snch: 1CCESSOT'S SUCCESSOT.. The point has been expressly ruled by the High Court -~ .-
C. 153) ‘and their decision’ has been affirmed by thé Privy Conneil (V' Madras J urist
“on_ principle it “seems  plain ‘that’~uch last; named successor, would: have ‘no right in- o
£ of which Lie could sue. - He could only laim what descended -to him from - the grantor -
‘ the right by his grant and the successor by tha e
n this point seems tg be ramoved by Act XV .00 o

' Court ‘85 that “at the . ST
uit *for possession of * "

nation of the period hereby limited to any -person for instituting -2 s

vo of leases. - The term is here . =~ "' e

not in a technical- sense,” but as denoting any arrangement whereby the property and the 7 e

the zemindar, but the pessession, . “ .~ " R

y or temporarily, is vosted in another for some recurring consideration,. These .~ i s w5 8
(b) leases at full assessment ; (¢) leasesata - ..

' t or without assessment, on mere . -

permanent] ‘
resolve thomselves into (a) “service tennres ;

ladds held as what is known in.this Presidency “-... L
Privy Council cases (7. Moore’s T.A. 128, 8 Moore's
- Phe result of these decisions seemstobe ..~
upon - the nature of the = "7 =~
(5 Bengal L.R.544). Lands-held on .-
amarum tenure, that is, for the performance of services to t{ie zomindar himself, are resum= - -’ ca
at pleasure, as soon as he chooses to dispense:with the services (7. Moore’s L.A.128), But . "= o
otherwiso where the services are such as the zemindar is bound to continue and provide for, '
torest in them (10 Moore’s T.A.:16). - And .where an -
resimable on the' ceasing’
o duties, nnless the continned  performance: of -the service was the whole motive to and: 7 "
: express words declared. that, the service -
(5 Bengal L.R. 544, 8 Moore's ' 1.A. 827).. Of course
“his hair can also resume. - But there may -perhaps be .
! ' d.7" These will be epoken -+

the tenure should’ determine

-~ of utader head (¢). ~ B T T e R A S 4
S (b). Leases at full - assossment - for whatever duration aro equally binding on the zemindar T s j-
and [his swecessor.” <~ oo e T E T N B IR RN PR S SRt
- 1 (2). Tieases at fayorable rent, that is, one below full assessment, are binding on the grantor .~ =7

~and
o has
o clau
poric

- - the
- pern

REA gran
. isin
O Afirst

been granted for some of the purposes named in.Madras

1L Tastly, as to the effect of the statate of limitation upo

by gurvivorship, unless the lease . ' Sl

his heirs including sons, but not upon his successors taking he lcaso .
_ Act VIII of 1865, seetion 11, 1t

o d, e e T T NN coophos TR e e
" (d). Where the case is merely that the {enant has been allowed to hold possession forany . .-
Ld; however long,:on payment of no rent or of a favorable rent,. there .1s:potl}mg to pyeyeqt T
semindar or his heir from assessing to the full amwount whenever tb_‘?}' VQVI}OOSQ:J e
X. Regulation. XXV of 1802, section 8, ‘has 0o ;dppl’iéatidn io leases, whether témpqra:y or
llauent (8_»;‘\1001‘@’91.;&. 327, IV 1.0, 396, overruling ‘1#'.11‘.0_:‘141)- TR
: n cases of leases*vcre‘_a'téd\}by_‘ghe_i .
tor and resumablo by his successors.- This ‘will always depend upon ~whether tho resumption |
ccordance. with the terms of the lease or holding, or is in' violation gf those terms. a;ln:the‘y
' ; ntinue, is mever hostile- to the

7 clain

cas0, the possession “of the tenant, however long it may contin o teun - from: the -
L to resume. - In the latter case, it is hostile, and therefore ﬁh?‘ft‘amt? ‘ﬂ’{‘g Tuny romt 2




i Novmuma 130, 7o,
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- . ight .to -resume or to exact the full 835Cssment accrues (Act XV of 1877,

- Schedule II, Article 130). - Thercfore in case @) the statute would not begin till the services wero - -
discontinued,. or f)ekxjhaps“not _till-the ‘grantor or -hig successor notified bLis g, Jo ..
 gmarum grant. - 1n aso (c) tho grant would be good for the life of the graztor and of those who -
-sucoced him, not as coparceners, but as heirs.  But as 8gamnst a successor taking by survivor-

_ hip, tho statuto would begin to run from the fime the succession opens to him. For the reasojis
_ given, anfe section 7, if the statute once ran against & successor, entitled o questio
~no new right of action would arise in -favour of the - snccessor of that successor, )
- statute of limitation would never begin to run until a'demand fo full rent and 5 refusal, fdr,
»-till then the'possession of the tenant was a8 tenant-atewill, agq thes ¥

B (PH.C.22/31L 1), R bl aad g

: ﬂéééts of the zemindari are .not” binding. o
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Coll ' :

. : , assessment 50 long as he is in poss ollector, when ho enthrs
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ession (Madrag Act
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