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CONFIDEXNTIAL
. . . .

PROCEEDINGS OF THE BOARD OF REVENUE

- (Lasp REveNue).

Mgr. W. S. WHITESIDE.

' I{I‘IAD;t]lc following letter from J. W. F. DUMERGUE, Esq., Acting Collector of

Malabar, to the Secretary to the Commissioners of Land Revenue, dated

Calicut, 29th November 1890, No. 4134-:—
I have the honor to submit, for orders, a letter, dated 4th October 1890,
No. 1807, from the Conservator of Forests, Southern Division, enclosin & notes (in

original) by the Forest Settlement Officer and the District Forest Officer, South

Coimbafore, on the subject of forest settlement in the Attapadi valley.

2. In these papers is discussed the course of action which it is most advisable for
Government now to adopt, and certain alt?rnatlvos are suggested.  But considering
the complicated nature of the operations, it appears to me necessary, before dealing
with the proposals now made, to review the past history of the case and the present

position as briefly and as clearly as I can,

3. The Attapadi valley is a tract of country measuring 232 square miles and
situated in the Aravakurishi amsam of the Walawandd taluk. In 1879 Govern-«
ment brought a suit against nine individuals, in O.8. No. 15 of 1879 on the file of
the Subordinate Judge, Calicut, for a declaration ¢ that the lands, hills and forests
forming the upper watershed of the Bhavdni river, and known by the name of the
Attapadi valley, are the absolute property of Government, and that the defendants
Lave no right or title thereto.”

Of the nine defendants, the third, fourth, fifth, sixth and seventh expressed
their willingness to surrender their claims, and the ninth relinquished his rights to
the eighth. ~ Ience the suit proceeded against the first, second and eighth defendants
(who were, respcctively, the Eralpad Raja, the Mannarghat Nair and Colonel Scott),

and the eighth defendant merely sct up a title under the sccond defendant.

The Judge found that Government had failed to prove its title, and dis- ™

missed the suit with costs. This decree was confirmed by the High Court in
appeal No. 100 of 1879, with the observation that the judgment left unaffected the

PP . I . .
right of the Crown to revenue or the rights of inferior proprietors. But while the [4

judgment placed beyond all doubt the fact that Government has no present right
to the lands, it did not affirm that they or any part of them belonged to any of the
defendants. Thus the only result is that Government has been eliminated, and the

question of ownership remains as problematical as ever.

4. Subscquently to the decision of the High Court, various attempts at nego-
tiation were made, and it appeared in 1884 that the two principal claimants, the
Eralpad Raja and the Mannarghat Nair, were disposed to come to reasonable terms
But later on, the same year, both these claimants rose in their demands—the Nair
holding out for 20 lakhs—and negotiations were broken off. The only claimant
with whom a settlement was made was Colonel Scott, the eighth defendant in the
suit, and by the arrangement sanctioned in G.0O., dated 1st July 1886, No. 3861, and
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G.0., dated 16th May 1888, No. 2938, Re
. venue, Colonel
%{n aé)sggssment of Rs. 281-8,-(), while ’Governméntopo;yes Si:(C)Otttilga{Is at.o GoverancI}t
8. a-year as rent for the lands held by Colonel Secott, nnarghat Nair

5. After the failure of negotiati
. Aft g 1oms, steps, under Chapter 1 "
X:tre afl first contemplated, but on considerati’on of the fé)ct rth'Yt (;1}‘ the Forest Act,
1882}7p%\1 1 \%lg)e)hwas’stlll unknown, it was finally decided by (,:r O‘ lodlotw:;elr of the
188 (i A ';)t']l 1\ : ,Ly (;\égéu% to g)x'zccled under Chapter I, and, in accg)rd?’n'lgoCwi{ls‘cd]?)]y
a ¢ 0. 354, Re - g
dated 17th ) » dievenue, a notification, under scetion 4 of tho Act:
6. Under this notification, four bl i
. ocks of land -
ppsed to be constituted reserved, forests. DBlock N1 :). luéotrlxl)?sécltt
tl.le valley and is composed of irregular ranges of hills 1y .
river ; block No. 2 is a narrow range of lofty hills alon tlnm
nfv:f; Ilélo((l;k No. 3, in which Colonel Scott’s estate isg “
;)he ile Heo' anrgf‘?lr;upailalyam river, and block No. 4 forms the souther 1
the 1 reeﬁ o \_7&;}10 e of block No. 4 is described ag being. ¢ C\”(i extremity of
ever: gurc ofrfg wS1 1m0 deciduous forest and but little gras:-la SI}SJ Wit contais
es of the Siravani and Pambay rivers, tributaries of 'ch(rz1 lil an’d o contams
$ wavdni,

7. The publication of the notificat]
7 D : tfication was followed

;;?11;1;11?1tsl:i 1?tozr of thﬁse‘clalm ancient janmam rights 037)(}); i}lllz '? I‘) p(tlal‘«iufce i
jany timbeffelliny Fimictlabe’d and ﬁv_e are inferior proprictors chil;lc'u'} ’n-t reo claim
e e g %' (lgl(“s under the janmis. All plead that in onsequcncs of iy
den%’ing the title ofI%h1 -ourt in appeal No. 100 of 1879, the bm“(;:)ln_soqutcnce Do
Drossotings, Governmeeﬁzr;;)se'arsl; ;s t%ilrgued, on the other hand, thzltst,eisn Zﬁgegrcf;(?:;
pro R sovereign pow S ‘
n: ,agilsggrtt}]lelzss,% think that‘, as the claims of té‘r0%r)ern(rlrll‘eali%dhnOt Do s,
b g d 5 e decision of the Forest Settlement Officor ; oh ol been c.omp.lotcl

o advorss to Gororamont. cerin each claim must mevitably

8. It is in view of this f :
P .t that th F
Conservator’s request, sugo 'y ¢ Lorest Settl
Forest Act. Cis e Suggested two al

apadi valley were pro-
e northern extremity of
ng down to the Bhavani
the eastern bank of the sume
situated, contains the sources

¢ ement Officer has, at the
te'rnatlves to further procedure ur;dor the

)

might be sued by the oo to this course is the g .
daims.  Dut mgj’ (:eirxl?orrllot:)s Li‘}tll_mant? f01: the expenses incuiﬁogdeg r’fl)a:e?ov‘crnrtr;er}t
would lie, because (governm:)lnt ilr? epno(irelt " tl-)at no such suits as thr())se (zjml;lrtllnc{fpaz:cel(ll‘
owners of the bl : ) avouring to ascertai ‘o
ocks notified, has acted in goog faith fﬁgt}rx}' ':llnlce ;:)E}vzf](?xf*m owrfler 05
: rs conferre

. : of the notificat; .
if Government is prepared to impose ar;g’&ﬁgz;tlx(;n,tho;ve\écr, ) oejommended only
aste lands in order

1 T apparently to

find out who the janmj ;
¢ 16 Janmi 18, and the Conse .
Coimbato PN 1¢ Lonservator and District T |
foar EIiHQ%igggitzglplon that this action on the paglztfmcc;.toslj et e, South
in his demi-official lott']: n;ﬂa(r; rights, A similar proposal was I?]rnln?elnt would lead
G.0., dated 8th July 18§40N ovgegganel?t dated 4th July 18‘84 aag(ij ;Zer' ({J(lgap,
£ , 02 No. 2860, but with all . terred to in
ot an officer who had such IOI.]g expe,rience of I;LI algﬁz;}eiezi?fogxg ’fco the opinion
: 0 express my

hing a Malayali nri .
: yali prizes so higll his ; .
which he.WoulEI not submit sgon)(’)railmlrlls l‘]ozrtlzni]tf1 " ﬁgé:;

y then I submit that it would amount tose’ but if, on the other hand, it

crtaining the janmi by the levy

; indefensible ; .
Moreover, 1 would point out that i1 ble as a basis of taxation.
at the proposal now made to assess waste lands

generally has been definitely rei
Rovonuo, whidh oo ti y rejected by G.O., dated 17th May 1888, No. 354,

at the sancti .
No. 2860, and G.0., dated 1st lt‘;Si‘nCthn accorded by G.0., dated 8th July 1884,

1887, N
on waste lands referred onl d}; y No. 630, for the levy of ass ¢
. € y to lands oceupiced 1 y of assessmen
the fullest consideration, Government dec?ded 371 tg}n?)llfst’isﬁtg gg}lﬁgﬁl}}y’li&fgg
’

The objection raised .

I would also submit th . an act of unjuct
at t] , unjustifiable expro- .
~of even a pepper-corn rate is wholl le ob{]ect of ase

_revenue, it appears to me that

P e o~

Boarp or RevENUE (LAND Revexue), 18t DEc. 1890, Forest No. 711. 3

No. 611, Revenue, not to assess even.cultura_ble waste lands belonging to janmis
in Malabar. In this G.O. it is definitely laid down, in para. 3, that ¢ the land

revenue is the Government share of the profits of cultivation and cannot fairly be (

assossed on land which is unoccupied.” If then a rate cannot be imposed as land

it cannot be imposed at all without a legislative

enactment, and that legislation, at any rate at present and for the Attapadi valley,
is out of the question. I am, therefore, of opinion that the suggestion which I

have now discussed should not be adopted.

9. The other alternative proposed by the Forest Settlement Officer is to stay
further procecdings and arbitrate with the janmam claimants for the lease of the
forest lands, and this has the support of the Conservator.  But the obvious difficulty |
i1 this course is that Governiment does not yet know who the rightful claimant is. |
I am positive from conversations which I have had with the Mannarghat Nair and
a member of the Eralpad Raja’s family, that any attempt to reconcile their con-
flicting claims will be futile and that no settlement between them is feasible except
by process of law. It might be possible to obtain an indemnity from one of the
cl};imants——for instance, the Mannarghat Na_ur——agamst the rest. DBut if the Courts
ultimately rccognised, as the owner, a claimant other than the one who gave the
indemnity, any contract which Government entered into with the latter would be
uscless, in whole or in part, and fresh negotiations would have to be conducted
with lessened chances of favorable terms. o

With regard to these terms it may be remarked incidentally that the estimate
of the value of the forests has undergone considerable change. For the’ purposes
of the original suit, the lands, hills and forests were valucd at Rs. 1,48,480, and it
will be seen from Mr. Galton’s dem}-ofﬁ01a1 letter to Government dated 5th
September 1884, that the Conservator, in a letter to Mr. Logan, dated 5th August
1884, not only set down thevalue of the tract at, at least, a Jakh of rupees, but was
also prepared to guarantee 2 return of at least 5 per cent. on this amount at the
outset, and much more eventually. It must, of course, be noted that this valuation
referred to the whole valley, and that at present only certain portions of it have been
selocted. I have no information as to the actual area of these portions or their
value as compared with the rest of the block, but recently, while at Mannarghat,
I saw raft after raft floated down the river, and was told that the timber came
from Sub-Judge Krishna Menon’s forest in Attapadi. This forest, I presume, 13
the one nominally held by Pslit Rdman Menon, a relation of the Sub-Judge

and one of the present clamants, and in
Trivil—Xytlia dolabriformis. the margin I give the names of the
Teak— Tvctona grandis. ; different kinds of timber as reported to
Karumarutha— Terminalia tomentosa. me locally. I am not in a position to
Benteak— Lagerstremia microcarpa. X Hoth 1 this £
Marutho— Terminalia paniculata. now whether all this timber comes
Chadachi— Grerwia tilivefolia. from any of the blocks notified, but I
Vedankorana—Stercospermum Xylocarpum. submit that the facts I have stated indi- |
Vitti— Blackuood. cate that the forests are more valuable \:
Trimbakam—Hope parvifiora. than they are now represented to be, |’
Punna—Poonspar— Calophyllum tomentosttl, o 4 that’a thorough examination of the

tract will be necessary before the blocks are finally acquired. Final acquisition,
however, appears to me to be impossible and negotiation useless until the real
owner is ascertained, and I am unable to concur with the Forest Settlement Officer

and the Conservator in recommending that proceedings should be stayed and

recourse had to arbitration.
10. The only other course open to Government is the second of those men-
tioned by the Forest. Settlement Officer and is to proceed with the cases and let the
dissatisfied parties appeal. In this course the Forest Settlement Officer can see no
possible advantage to Government, while it would be distinctly advantageous to
the claimants, who would finally get a valid title. But it seems to me that Govern-
ment would gain a distinet advantage in knowing, as it ultimately would, with

whom to dedl, and the real object of .the inquiry is to ascertain the true janmi.| -

The Forest Settlement Officer is of opinion that all the appeals and the costs would "

[)
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be decreed against Government, but I see no necessity for Gov :
party to any apgeal which may be filed against the dec}irsion of thzr%%félstt té)elt)t(ic%
ment Officer. The appeals will be lodged against the claimants successful in tho
first instance, and Government will certainly not be one of these, Ilcnco it a years
to me that Government will be liable for the costs of those liticants: onlI:I wh
estabhs.h their claims before the Forest Settlement Officer, and the Consc'rv)ator o
of opinion that there are only three important and genuine claimants, viz.. the forlls
narghat Nair, the Eralpad, and the Mankada Rani. Dut it must bo -ré;rxerllbe;e(i
that the claims of the Mankada kovilagam were surrendered by the Valia Raja
who Wz.ts,the third defendant in the civil suit, and that, although a special notic:)‘Jo%
the Raja’s written statement was sent to the Rani by the Court.; with the intin')ation
that she was at liberty to apply to be made a party to the suit, no action was then
taken by her. This, of course, is a very relevant fact in testing the truth of the
claim now made, and it seems to me, on the whole, that the only formidal‘)iL
claimants are the Mannarghat Nair and the Eralpad. It appears, therefore tha(t3
Government will have to pay the costs of only two or, at most, three claimants, & 1
in one court a_lone, and will presumably have to bear onl its’ own costs as rc:r ?l(
the other claimants who fail equally with it. I consider, therefore, that a‘fhz

i ~expenditure will not he so great asis apprehend
_ - present lines is the only safegmethod of prlz)lclt;dlllirtla. b and that seltloment on the

Four claims have already been disposed of, three being totally rejected, and I

would strongly recommend that orders be j
3 . . L3 e ’ i [ ' >
quiry witl os Titiie delay as Y 1ssued for the completion of the present

Reap—the following letter from Colonel I. CAMPBELIL I

' m . ELL WALKER, C ’
(gezg;ests,tﬁouthfrnl Circle, to the Secretary to the Commi ssigllex?;)i(ér}ztrﬁi
a0, ;I?) ( ! gg’?g _1 the Collector of Malabar), dated Madras, 4th October

I have the honor to submit, in original, not
have the 1ginal, notes by the Forest Scttlement Offi
and District F orest Officer, South Coimbatore, with regard to the forest settlem]gﬁlt‘
of certain blocks in the Attapadi valley, now in progress, and to solicit earl
mstructions from the Board and Government. o Y

2. When I passed through Coimbatore, towards the end o
Mr. Castlestuart Stuart, who expressed to me his doubts and (c)lﬁﬂiézft?g:’ iIn sta}:v
Hxat%‘er, wthlg}ﬁpr asked him tt.o regruce to writing. This he has done, and Mr Portere

1e Forest Officer representing Governm , 3 . e

o e e oIf ponti vgs' rnment at the settlement, has also favored me

3. Both officers are agreed that to proceed with the settlc i i
manner can (}o Government no good an% will probably inv:;lve(;1 ]iinigll;rgtlx?a(c)zd:lnmg
ex.{)enswe Iitigation ; for, as pointed out by Mr. Stuart, if he rejects any clain(: than
wi l.certamly be an z_xppeal to the District and High Courts, the result of wl _ei‘le
in view of recent decisions on the Wynaad cases and the Hi’gh Court’s jud e ¢
in the original Attapadi suit, must be against Government. v Judgmen

On the other hand, if Mr. Stuart admits any claim, the other claimants aro sur
to appeal or file civil suits in which they will join Government as co-defendant le

4. Mr. Stuart suggests three alternative courses for adopti i
A on, of
am 1ncléned to recor}nmend that the third be tried, provided é)over’nn?en:vlilslzc}rllo%
prepared to assess the waste janmam lands, which would i
it A , ould probably lead to their
It seems that there are really only three im i i
. ; portant and genuine cla
viz., (1) th’e Mannarghat Nair, (2 theﬁralpad Raja, and (3) ﬁankada Ralnnila;l:lsci
Mr. Stuart’s idea is that they might be induced to reconcile these claims where the
conflict so as to divide the whole valley amongst them, Government admittine their
title and obtaining the control over the forests on the head-waters of the Bhavén
and Siruvani with an indemnity against all other claimants, 1

O

~
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I think it is possible this might be done, and that it would, at any rate, do no
harm if Mr. Gordon Hadfield, District Forest Officer, South Malabar, were authorised
to approach the three claimants in the direction indicated without compromising
or pledging Government in any way. In this the services of Mr. Vengu Aiyar,
the vakil employed by Government in the case, of whom Mr. Porter and Mr. Stuart

entertain a high opinion, might be found useful.

But to be of any use the negotiations must be kept strictly private and con-
ducted with much discretion and tact. I think Mr. Hadfield may safely be entrusted
with them under Mr. Dumergue’s supervision should Government feel inclined to

authorise it. ‘
5. It should be understood that Mr. Stuart, in bringing the state of affairs to

my notice, was actuated solely by a desire to promote the interests of Government,
which he has, so to speak, gone out of his way to do. It would naturally have been
much easier and simpler for him to have afi]udlcated on the claims, with regard to
which his inquiry is complete, in the ordinary manner, but the result would have
been inimical to the interests of Government, which is clearly in a much better
position to treat and compromise, if possible, before the Forest Settlement Officer

passes his orders on the several claims than afterwards.

6. I think it best to avoid entering into details at present as to the shape which
the control over the forest might take, and as regards the question of the value of
the blocks as forests need only express my general concurrence in Mr. Porter’s
view that they are of little value though doubtless they may yield some timber
(chiefly cedars) if the communications are ever developed. "It is in the interests of
agricuf’;ure and irrigation that the control over them should be acquired, not on

account of their value as forests. )

r———

EncrLosurE No. 1.

Attapadi Valley.

nt Officer has giVeh a decision, there will be appeaIs to the District
and High Courts. If he decides in favor of the Mannarghat Nair—the Kralpad Raja, Wal-
wanad Raja and others will appeal, and vice verse. With which claimant then are we to
compromise P We must either wait till the High Court has given a decision, or else compromise
with the claimant or claimants in whose favor the Forest Settlement Officer gives a decision, after
obtaining an indemuity bond to the effect that they will defend all subsequent suits.

“ es.” i.e., for the value of the timber they contain, the blocks notified
2. Tor * forost purposs and, would not pay the cost of establishmen,t. The forest they

for settl t are of no value
contu.?n i(:nfl:l)ilevergreen; there ’are a fow cedar trees, scattered about, but they would not pay the
cost of getting them out. There is minor produce, such as honey, wax, dammer and a few

cardamoms, but I doubt whether we should get Rs. 500 per annum for the minor produce ; I feel

certain the janmis don’t. . the shol foed
. ified ly valuable for protective purposes, as the sholas protect feeders
3. The blocks notified aro oy being dI:estroyed by Muduvars and Irulars for kumeri

of the Bhavéni river. These sholas are ] ]
cultivation. The janmis don’t care whether they are destroyed, or not; with much difficulty

they extract a few annas from the cultivators : the exact sum is not known, but it could be ascer-

tained : for the notified blocks it probably would not exceed Rs. 200. ‘ o
4. Bocause we pay Rs. 5,000 per annum for the lease of the Tekadi forest, which is a
valuable timber forest, the janmis hope that we shall pay a proportionately high rate for the
notified blocks of the Attapadi valley—commercially these blocks are not worth Iis. 1,000 a-year.
5. If called on to pay assessment on the whole area, even at 2 annas an acre, the janmis will

probably evacuate their claims. ) )

6. If we effect a compromise, all we need bargain for is that no felling is to tgmke place in
the notified blocks. Kumeri cultivation is to be restricted to the old kumeris, which must be
demarcated. If the ploughmen want more land, they must emigrate to the portions of the valley
not notified for settlement. The janmis may collect minor produce and catch elephants.

7. Grazing is another question which must be referred to : the notified areas contain grass-
land, and cattle go up there for grazing purposes, especially during -the hot weather, from the
Coimbatore district, as there is plenty of water there. Ihe grazing itself does no harm, as there
is, of course, no grazing in the sholas. The damage is done by the herdsmen, who fire the grass

After the Forest Settleme
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in the hot weather ; by doing this, they obtain a fresh growth almost at once on account of the
heavy dews. These fires are gradually eating away the sholas. This must be put a stop to.
The Mannarghat Nair receives something from the ryots who graze their cattle in the valley, but
it is difficult to say how much. Probably about 2,000 or 3,000 cattle graze in the notified blocks
during the hot weather. If we collect the fees at 4 annas per head, we should probably get about
Rs. 60C per annum. We should have to allow grazing during the hot weather, forbid firing the
grass, and, if the ryots persist in this, prevent their grazing.

(Signed)  H. J. PORTER,

27th June 1890. District Forest Officor.

ExcrLosure No. 2.

Short Memo. ve Attapadi Valley Claims.

Some years ago Government sought to obtain a declaration of title to the whole of th
Attapadi valley. The swit brought in the South Malabar District Court by Governmzn% vt'a:
given against Government, and the District Judge— Wigram—found that the whole valley was
private property.

Government appealed, but the High Court upheld the District Court and distinctly declared
that the whole valley was private property.

A special map was made at the instance of the High Court to show the various claims then
advanced by private persons. The whole valley except a picce to the west and a small bit at the
east was claimed. ) .

The High Court dlfl not find that such and such persons were the private janmis, but
generally recor@ed that (J_overl_lment had no right in the valley except that of imposing assess-
ment and the ri ghts of « 1nfer}or proprietors ’—whatever that may mean.

The most important claimants originally as now were the Mannarghat Nair and the
Eralpad Raja. ] ’

Subsequently certain blocks were notified under the Madras Forest Act as proposed to be
constituted ‘ reserved forest.” . _

Some eleven persons claimed rights of sorts, but the most important janmam claims are those
of the Eralpad Raja and the Mannarghat Nair. A

_ The District Forest Officer was instructed to oppose all claims—save that of Colonel Scott to
a limited a.rea.—j:hough not a particle of evidence was adduced for Government. The line taken
was “let thg claimant prove his alleged title ”—on him rests the burden of proof.

_ The Hight Court have recently laid down the doctrine that this is not so—but that where
claimants are in possession, tl_mt Ppossession is presumptive evidence of title and that Government
cannot even call upon the claimant to prove title, unless it can show superior titlo !

I cannot see what possible good can accrue to Government by going on with these claims.
Already, I believe, Rs. 1,000 have been spent in paying Vengu Iyer, the vakil that was appointed
to help Porter. :

It I go on, I must find that 4, B or O, &o., has better title to such and such hills and
malais. Suppose I decide that 4 has; B and C, &e., will promptly appeal and Government are
dragged into court and made to pay costs. If I find B or C has superior title, 4 will appeal.
Government can’t appeal as it has no evidence, and if it did, it has the Hight Court decision
flaring in its face saying the whole valley is private property, and so far as Government is
concerned, it is res judicata. If it did appeal, it is certain to lose.

The question is what is best to be done ?

The following alternatives suggest themselves :—

(1) Cancel the notification altogether and drop forest scttlement, but have the valley regularly
surveyed and settled at revenue settlement when the Walawanad taluk is settled.” Provided
Government make up its mind to assess private janmam waste lands—even at a pepper-corn rate—
this would be far the best_plan. The only objection that I can see is that Government might
perhaps be suéd by the claimants—all of whom have spent money in vakils, &e., in preferring
their claims—for the sums each has spent in preferring claims consequent upon the notifications
published under the Mz.ldras Forest Act. If, however, Government think they would not be
liable to such suits, I think this would be the simplest solution of the difliculty.” A short notice
would be published that notification, dated so and so, and all action taken thereunder up to date
was thereby concelled. :

If, however, Government thought suits would lie against them for having dragged the
claimants into court, the costs would be considerable, : °

(2) Proceed with the claims and let the dissatisfied parties appesl and Government tak
the risk of all the appeals and costs that would certainly be decreed I:xgainst Government. 1 cm?
see no possible advantage to (Yovernment in this course. It would be distinctly advantageous to
{)hefa claimants, who would finally get a valid title and Government would be mno better off than

efore. .

>

<
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(3) Stay further proceedings and arbitrate with the janmam claimants for the lease of their
forest lands to Government on the most favorable terms to Government, and if this could be
arranged to have the agreements filed in the Forest Settlement Court and decisions passed
accordingly.

I believe all’ the j anmis would be glad to lease to Government for 99 years, with option of
renewal, at fair rates, as they would thereby get a secured annual income, instead of the very
trifling sums they now get—mostly in kind, forest minor products, such as honey, wax, gall-
nuts, &c. The tract is notoriously unhealthy and they hate to go near it. The main object of the
proposed reservesis the protection of the head-waters of the Bhavani. A lease based on an under-
taking that the forests would not be worked could be got, I think, for very small consideration,
but I don’t see why Government should bind themselves not to work. Under proper management,
in time when roads, &c., were made, these forests would, I believe, pay their way, and having
them under proper control would certainly tend to open up what is almost a terra incognita. 1f
the first alternative is negatived, I think this last suggestion the most practicable. Gordon
Hadfield knows Malayalam thoroughly and the manners and customs of Malayalis, and I can
name no bettor officer to do this arbitration work under yourself than Hadfield. As Porter
knows what took place at the settlement, he might be associated with Iladfield under yourself,
but Porter, I think, altogether underestimates the potential value of the Attapadi valley forest.
Much of the wood is evergreen, but not much, I believe, is yet known of the value of such timber.
My own idea is that, in time, when communications were made, the leased forests, if leased,
could be made to pay whilst the main object of the proposed reservation could also be attained.

This is & very hurried note, written in camp, away from all records; but will, I hope, serve
to remind you of the points we discussed the other day. Before going on with the decisions, I
think it would be well that the Board and Government should foresee the almost certain
expense—with no commensurate result—that Government will be put to if some arrangement is
not made. I append extracts from High Court decision regarding the onus probandi.

7th Scptember 1890, (Signed)  A. E. CASTLESTUART STUART,

Lxrract from Iigh Court decision dated 30th April 1890 on 8.A. No. 1024 of 1888.

[In this case Government appealed to the High Court against the decision of the Lower
Appellate Court which had reversed my decision in Edavalath Lakshmi Rani’s claim »e Perya
proposed reserve. The High Court has now remanded the case to the Lower Appellate Court for
further findings. I had called upon the claimant to prove her claim and found Government
was in possession and that she had failed to prove her title. The Lower Appellate Court agreed that
claimant had not proved title, but found (most extraordinary to relate as the Forest Department
had for years beon exercising rights in the lands claimed) that ske, and not Government, was in
possession and that the onus proband; rested with Government. ]

The Iligh Court (Muthuswami Aiyar, J.) says :— _ -

“ Tt is first contended (on bohalf of the Crown) that the burden of proving title was on the
claimant and that the claim was barred by limitation. Accepting the facts (!) as found by the
Judge, viz., that the claimant’s family has been in possession at least from 1864 and that the
Crown has failed to prove either title or possession (!.), I thmk. that this c.ontentxo.n _canpot be -
supported. The claimant having been found to be in possession, no question of lmitation can
arise, nor can the hills be treated as unoccupied land and therefore at the disposal of Government
within the meaning of the Forest Act. It is certainly not competent to the Government to eject a
party in possession or fo call upon him to prove his or her title any more than it is for a private
individual except on proof of its own title either conclusive or prima facie sufficient to meet the pre-
sumption of ownership arising from peaceable possession for several years. It would not be correct
to say that, whenover the Crown forms occupied land into a reserved forest, the party in possession
must fail unless such possession extends to 60 years; for the land being occupied, there is no
statutory power to include it in a reserved forest unless if 13 the property of Government, and in
the absence of such power the act of Government would amount to trespass or a wrong in law
of which it is not entitled to take advantage for the purpose of depriving a subject of the

presumption of ownership arising from possession.”
A.E C 8 -

ResorurioNn—dated 18th December 1890, Forest No. 711.

The Board entirely agrees with the Collector. The main object of the settle-
ment, as laid down in G.O.s, dated 1st July 1887, No. 630, and 17th May 1888,
No. 354, is to ascertain whom the blocks really belong to, and by far the simplest,
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L . . . ey : s“..(Land ‘Revenue),
easiest and quickest means of doing this is to proceed with the settlement : the . : ‘

suggestion that all the lands should be assessed, in order to ﬁqd out the owner, i : MADR AS.
is not one that Government is likely to consider, nor would it be in any wa ‘ i .
more effective, while the alternative to persuade the claimants to reconcile their -

differences and surrender a portion of the larid to Government in return for the ﬁ

admission of their claims by Government—if the. Conservator interprets Mr, Stuart
correctly—is said by the Collector not to be feasible.

2. Mr. Stuart’s fear that Government will be led into protracted and costly
litigation, in the defence of successive appeals, appears to the Board to be unfound e(f‘

The claims will presumably be disposed of under section 10 of the Forest Act, , .
appeals under which must be put in within one month. Within one month, therefore, ] M
the appeals against any one particular decision will all be put in: they will be put /QQ PPNy 0494,%

into the same Court, and they will probably all be heard together, Government { o

taking part in them or standing on one side, as may seem advisable at the time. () E
l When the appeals are decided, further action under clause I of section 10, or under "
i

-t
-

™
Chapter IV, may then be taken, but to proceed to take such action now, in an RN
informal way, which is practically what is recommended, does not commend itself %}\

T

to the Board, for the: uncertainty of the title so obtained would far outweigh its
i cheapness. The settlement should, therefore, be proceeded with,

3. It may be pointed out that a decision in favor of the claimants js not altogether
a foregone conclusion : the Iigh Court decree may have been against Government, ‘ !
but, as pointed out in the Advocate-General’s opinion contained in Board’s Pro-
ceedings, dated 11th September 1886, No. 480, Forest, it was not necessarily in favor

<=7 -of the claimants, and there may possibly be evidence, which, though not strong e ’T,'»—“—M'“”\\‘
enough to support the Government case, may yet be strong enough to defeat those P i RN
of the other side. The view of the law taken by the High Court, in regard to the et a\ iy

! onus probandi, appears to be not that such onus rests on Government, but that proof W A R
; of adverse possession for a reasonable period is sufficient to throw it on to Govern- ‘ <

ment, and such a view the Board, under the circumstances, is not disposed to say is
inequitable. En passant, also, it may be pointed out to Mr. Stuart that “ the rights’
of inferior proprietors,” the closing words of the Attapadi valley case (I.L.R.,
Mad., IX, 187), are not meant to belong to the Crown. :

4. The value of the forest from a commercial point of view is immaterial at
this stage: it is for climatic purposes that it is now proposed to be taken up.

9. A copy of these Proceedings will be submitted for the information of
Government. . .

e
e o

Proceedings, dated /4 = guz/é;a? é’ /

Forest No. 3 & y e Kw

(True Copies and Extract.) Subjeel,

Frorcemardiog b Gorernmict
J - G

Ag. Secretary,
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: -':' ‘ ,‘ ) ///""'}},* O&Q TLC R g Can C /\./Z\ a ﬁﬂ/‘/"’\ y—
' FRURE AV TS A
To the Collector of Malabar. W A, 4 TR - ﬁ "f:, B D | C}%
»  Conservator of Forests, Southern Circlo, e .;3‘.",” - e oo o A,Q_,Z A B o d(wj
Copy to the Secretary to Government, Revenue Department. \’*{’F/'P . M"EEQ% ; @47 ﬁ i
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