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‘GOVERNMENT OF MADRAS.

REVENUE DEPARTMENT.

21st April 1879, No. 846. - - | |

No. 211. Reap THE FOLLOWING PAPER :— . |
Proceedings of the Board of Revenue, dated 5th October 1878, No. 2,710.
Read the following letter from J. W. HANDLEY, Esq., Government Pleg

der,
Madras, to C. A. GALTON, Esq., Acting Secretary to the Board of |
Revenue, dated 17th September 1878, No. 111 :— |
I uave the honor to reply to the reference by Board’s Proceedings noted in l{
. No. 1.924 the margin on the subject of the righ !
% 1th July 1,8'1%’78 01'\1 5 319 to attach for arrears of revenue landsg 3
20th August , No. 2,319. already under attachment by a Civil , :

' Court.

2. T agree with the Acting Collector of Madura that the distinetior
the late Government Pleader, Mr. Dale, between attachments by Ci
before and those after judgment in this respect is not a satisfactory solu
question. The provision of thq Civil Procedure Code, that attachme
judgment shall not affect the rights of persons not ‘parties to the s
course only mean that it shall not affect those _1'1ghts even to the exten

~ === they would he_affected by attechment. after judemont,--amd vherefore

1 made by
vil Courts
tion of the
nts before
ut, can of
t to which

: ment : b affords no
~help'in the determination of the question how far the rights of persons not parties

to the suit, and among them those of Government for realization of itg revenue, |
are affected by attachment after judgment. To determine that question we must, |
look to the provisions of the Code as to the effect of attach.nent in execution of
decrees, and there does not appear to me to be any thing in those provisions
interfering with the powers of attachment and sale of land for arrears of revenue ‘
given to Government by Act IT of 1864. The effect of attachment 13 declared by s
Section 276 of Act X of 1877 to be that any private alicnation of the property _‘
attached whether by sale, gift, mortgage, or otherwise, shall be void as against all %
claims enforceable under the attachment.” The ““private alienation referred to ‘
is of course an alienation by the judgment-debtor. .The form of attachment given
in the fourth Schedule, No. 141, shows this, for it is addressed to the defendant
and prohibits Aim from alicnating the property. The attachment does not
therefore, I think, invalidate any alienations by persons other than the judgment- |
debtor of any interest they may have in the lands attached, much less does it affect
the right of Government to enforce the primary lien which the latw gives them 4
upon the land for arrears of revenue, by the process provided by law. All that
the Civil Courts attach and sell is, as pointed out by the Collector, the right, title,
and interest of the judgment-debtor in the land, and that is subject to the prior :
claim of Government upon the land itself for nrraarg of rovenue, S '
3. There is one difficulty that presents self to my mind in the ahove view
and that is, that Act 1T of 1864 speaks of at  chment and sale not of the land in '
respect of which an arrear of revenue is due, :ut of *the defaulter’s land,” and it
may be said that the land is not the defaulte

. > - in all respects after attachment by
a Civil Court. I takeit however that what ‘aeant by the Act to be attached and
sold is the land in respect of which the arrear . due aud on which the revenue is

by law charged, but it is a pity that this was o, more clearly expressed.

4. On the whole, therefore, I think that the attachment of lang by Civil
Court, whether béfore or after judgment, does not affect the power of the Collector
to attach and sell the land for arrears of revenue, The Collector should however.
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(A true Copy and Extract,)

C. A. GALTON,
Acting Secretary.
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o

S L iority is abolished, and all attachers share
7) now in forco priority 1S a j is still declared
4. Under tho Agt (}g %E‘tﬁrSZn)its sales. An _atta,chmex.lf _be(fore i]:rdg,t'gxetrl;elz :t ::chment, pr
o ot 1577), mot, to_ afect th % dithontt to dotormino what kiads of wighia
Section 489, Act ‘4. and it is not a little diffic 1 bo b attoch
; ersons nob Parties 49 ctlhl(:osv:lixgt? Ill)eing affected by attachmel}llt biios?’ xgéi{i;?:d ine tlZe latter
are thns Pr‘?tecwd; o I cOI;ceivc that it chiefly refers to tho (d sl tho property slready
ment after J“dg.ment'f a decrce-holder who wishes to attac t?}?fecbed. The meaning of the
yart of 311}()3 Si(}::gc;nlfxiontiif before judgment. ,ﬁxstr;gégtz ;x"ﬁ' h!;rc:ent <hall 1ot bo held to cause
attached by ecti also perhaps be tha ot ¢ lv'mazit. .
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e ey nvestod wi o r to attach, such as a - ision in the Code of Civil
autbority invosted Wm'h (13‘15?11 83::’:; At any rate thoro is not p&zgglggeﬁan; by Government
under;tmcglm?;i;ﬂ(Lhim; and the oxistoned IOf atﬁ??i?gﬁznof sale alter attachment without
Progedare 90 P o ms to me to 1nvolve the Tig 1 fa doom
for the rezﬁnuceia?z(srg?fp::;aons who may have attached in execution o
respect to the

i ty is 'to be made by Civil Court
i ich attachment of immovable property 13 i i nentedobs
7. Tho manner in ;v’;}ic}:\z;‘:lt%g of 1577, Tt is by order glO?;blzrizgefggmilgce?vinn the
is Pf"“ribeél lxr'linsg;(gsoﬁhﬁ:‘xr{;ing the property in ﬂ(ilyt'}z:g,i:g : :;) visrion that when the proserty
from transier >, wrift or otherwise; an 3 3 5 10 bo Gxod oy ity
same from him by pm"c}fl:l Sfév%:me to Government, a copy Ofltthe gl:g eFuX(%nxr(x)en:—dobtor gmd to
attached i land p:;ylllf the district. This order is dn'ectf(ll 0 fhe i]n z;’ny way coocern the
| offes oF g o 2ceivc tho property from bim, It < Oe?ted by the provisions requiring
sorsons wishing to rf rence indeed seems to be specially invi }yd_ B poying phering
Collector, whosedmttzr g;eg;ﬁ <od in his office, when the land attached is land pay
he order to be
a copy of the ‘
to Government. ' : Presidency is that the claim of Goverx_x-
‘ ) . . the Bombay Pres . 3
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ment to revento 1as p decree, execution, at
respect of mortg(;‘g(;: judg{:ezgpn to a,n,y attaching decree-holder to release the attachment by
9. It would a ways be > a '
r the arrears due. . , 3
the Golloctor bS: pay{“s} is letter of the 5th June 1866, quoted in g:e B%afrfhz gaﬁfl::slel:tgz’f
10. Mr. ¥ ang j’ll .lllhl ¢ that year, has pointed out the impor Ef:: since the Tn s
No. 5,193,' of the -ltd i ‘2%’1 rerefore say more than that its 1mpqrtan§et ih(:, necdy reson
this quesgon- dltlnef itniz still very desirable that every impediment to p
imintshed, and tha . )
g%n']:xf:“ears of revenue should be got rid of

’ e o
i 0 refer it to the
); tion is one of considerable importance, the Board resoI\:ret ‘
the question 1s 1 L 1porta
G c?x?mcnt '(ll’lcadcr for an expression of his op
over

(A true Copy and Extract.) "

Signed) . C. A. GALTON,
e (Signed) Acting Secretary.

e

Excrosure No. 2. _ .
P ‘ : g 7 . 2,349.
oceedings of the Board of Revenue, dated 20th Angust 1878, No
r fe)

i ‘ f Madura, to
i . STOKES, Esq., Acting Collector o ,
Head e fo(l}l?\wﬁ'li‘%‘zfet%;.qfm.él\ncti}xlx‘gJSecretury to the Board of Revenue, dated Shemba-
LA N, Ysq,, cre . » !
ganur, 7th August 1878, No. A-O=

N n n my N 7 v tﬁe honar to observe
i 1 . 221, dated 20th Jupo 18 13, I have I :

] COl'lt'l (il itwbr‘i)xfw to lx?tftxecré la.g imp’ortant distinction, which may materially affect the

that I omitted to 3 y ¥
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question to be settled. What the Ciyil Cour

person in the land attached,’and this is all that they sell when it 1s uccessary ta proceed to sale.
But what Revenue Officers attach 13 not the right, title, and interest of any one in the Ianc_i,
but the lang itself, and thig it is which they sell irrespective of gll incumbrances. Hence it
follows that the two authorities can vever conflict in attachment, ag they do not attach the
Same thing, Ifit eyep happens that the Revenue Officers attach mare land than is sufficient to
meet the demand for arrear

ars, the excess is paid over to the defaulter, and this escess
Tepresents the defaulter’s piphs ¢ i

ts attaéh 13 the right, title, and interest of the

: CO]IMUNICA'I‘ED to the Government Pleader in continuatisn of Board’s Proceedings, dated
11th July 1878, No. 1,924,

O ———

(4 true Copy and Extract.)
(Signed) C. A. GALTON,

Acting decretary.

—

No. 212, OroEr trznzow, 21st April 1879, No. 846,

: \ THE correctness of the opinion of
; [Land Revenue, No, 7 Mr. Dale on which the Board’s Standing
| ' Order No. 37, of 1866, wus based appears
i at least open to question. The Boarg's proposal to cancel that order and to draw
D a revised one i3 therefore approved, but before it ig issued it should be sent

to the Government Pleader for transmission to Government, with his remarks,
’ Or approva),

point out to Collectors clearly that they have the
Same authority o attach and sell lapgs and the crops standing 6a them, for arrCfile‘]l
; 0% revenue, after thejp attachment, by a Civil Court as before it; what the Civil

. ght, title and iuterest of the ju(.lgment-dcbmr
n the lands and ¢rops, while the Revenue authorities sell the land itself and the
it. '

.

(True Extract.)

(Signed)  J. H. GARSTIN,
Acting Seeretary to Government.
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To the Boar'& of Revenue,
' » the Goversuwent Plegger, ’
{
[ Exd, W, H, French,
il"\>
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.part of the section may also perhaps be that the attachment shall not be held to

B R T

No. 1,924,
.'I’nocx-mmxas OF THE Boarp or REVEN_UE, dated 11th July 1878.

Re:md the following letfex‘-fx'om"‘H. J. STOKES, Esq., Acting Collector of 3
- C. A, GALTON, Esq., Acting Secretary to the Board of Rev
" 20th June 1878, No, 21 :—

I navE the honor to ask your attention to Board’s Standing Order No, 267-1 on

the subject of realization of arrears due on lands when undep attachment by order of

-a Civil Court. 1In this Standing Order it is laid down that, though not debarred from
attaching land already under attachment by a Civil Court before judga

ment, Revenue
Otficers are debarred if the attachment has been made by the Civil Court after
judgment. ~ :

2. This order, the reasons for which I cannet understand, was based on un
opinion of Mr. Dale, Government Pleader, who apparently did not eonsider the question
very thoroughly. e thought that as Section §9, Act VIIT of 1859 (Section 489, Act
X of 1877, with a slight modification) provided that attachments before judgment
should not affect the rights of persons not barties to the suit, revenye attachinents of

. lands so attached could be made ; but that if the Civil Court had attacleq after judg-
ment, Revenue Officers could not attach. Ife does ot seem to have given any reasons.
for the latter part of this opinion; but I Suppose the argument was that as attach-
ments before judgment wert specially declared not to affect the rights of styap Zers ta
the suit, and as no sneh Aonluration had Jbeen made “with ‘regard to attachients
after judgment, the latter must-be held to alfeet such rights,

: . This may be true, but
the question is what those rights are whicl are thus affeeted ; and whether an atta),.

adnra, to

ment after judgment will debar another attachment by another'anthority.
3. The manner in which attachment after judgment once affecte
persons not parties to the suit was chiefly by piving priority to the most alert atfachers
of several decree-holders (Sections 270, 271, Act VIIT of 1859). It alse placed the
goods or land attached in the custody of the law, and so far affected rights of strangers
as to make it necessary for any elaimants of the property to come forward ang urge
their claims.  Further, it deprived the owner of the gttached Property of the right y¢
dealing with it in any way, and may 5o be held to have affecteg the rights of holders
of liens on the property and intending purchasers, These are, I think, the chicf ways
m which attachment after Judgment under Act VIIT of 1859 affected strangers ; and
its effect differed from that of attachment before judgment only in respect of the prio-
rity which I have mentioned; and which Was not conceded to an attacher before
judgment over an attacher after. L

4. Under the Act (X o‘£1877) now in force priotity is aholished
attachers share ratgably in the attached property om its sales, Ap
judgment is still declared (Section 489, Act X of 1877) not to affe

d the rights of'

y and al}
attachment befope

L 't the rights, exist.
1ng prior to the attachment, of persons not parties to the suit; and it is not 2 little
difficult to determine what kinds of rights are thug DProtected ; and how not being
atfected by attachment before, they would be by attachment after judgment, T gop,.
ceive that it chiefly refers to the case mentioned in the Iatter part of the section, of 4
decrec-holder who wishes to attach and sell the broperty already attached by the
plaintiff before judgment, His rights are not affected. The meaning of the first
Cause

dispossession, so that Iimitation may not begin to run against a claimant,

5. But whatever the intent of this doubtful provision may be, it
clear that the rights specially protected from being affected by attachment
ment are only sach rights as would be affected: by attachment after ju

is, I think,
before judg-
dgment ; ang

—~

&

cnue, dated
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457 that we are not to assfume that all rights whatever existing in strangers to 1:: SU;%{ ;‘L‘} :

" not affected by attachment before judgment, must necessarily be affected by S Sy

ment after, ' ) . . . arv to S

6. To settle precisely the meaning of Scction 489 it would be nece>.~,£ Yoo R

determine what the rights of strangers are which arc affected by attachment = . 2l
Judgment ; but it wi]l be sufficient for

‘-

R
-
-

. YaTyer y :
Ty purpose to point out that there . lfm;-l::(]lz oL
attachment existing in other authoritics o -iwic‘t SRt
owrt.  Provision is made in Section 2~8-’3'i_§’l' C“S"s. ’{1\ W :m:1 o
attachments are made of the same property by scveral Courts of dmu-mltvglﬂi&}'j ,’C;-ior ' SRR
if a Subordinate Court may attach Property already under attachnu;-nt by a«t‘:ll with !
Court, T think it follows that o wholly extern and separate authority m'-'(«‘{ \ attach-
egal power to attach, such as a Revenue Official is, can attach property i “rl Proce-
ment by & Civil Cout, At any rate there is no provision in the Code of Liv IG e :
dure to prevent him 5 and the existence of a paramount claim over land by g ont :
ment for the revenye thereof seems to me to nvolve the right of sale after 3tt.ac-mof @ E ‘.
without respect ¢ the claims of persons who may have attached in executivn ;
deeree. '

in the Code limiting the rights of
already attached byaC

i

. " ) v -

| 7. The mangey in which attachment of immovable property is to be Ttlgﬁi}]?. ;
Civil Court is proseribed in Section 274, Act X of 1877. Tt is Ly order D ad all

b the judgment-deltor from transferring or charging the property in any “’“3’1 t? oo i3 :

| ‘ eceiving the same from him by purchase, gift or otherwise 5 N ;wn ta

? property attached is land Paying revenue to Gover This '
t opy of the order is to be fixed up in the office of the Collectar of the dxstrxct.. erty

SR . order is divected to the judgment-dehtor and to persons wishing to receive the 1:1 ?Pdccd

| R + from him, Tt goes 1ot in any way concerq the Collector, whose interference mt e |

‘ e seems to he specially invited by the provisions requiring a copy of the order ¢ o “
1. P T e affived jp Lis office, when the lang attached is lang paying revenue to GOYCmmC.n ’ of

N ' 8. 1 may mention thyt the Tule fn w1y, Bombay Pracilancy iy that the “lfgnzgg- :

A Government t revenue has precedence gy any other debt, demand or claim w ﬁﬂ{or

- ever, whether in Yespect of mortgage, judgment, decrce, exccution, attachmen

_ . otherwise howsoever,
i

:
T S be open to any attaching decree-holder to release the attach A
ment by the Collector by paying the arrcars due,

. 100 Mr. Fape in hig Iettexj of the 5th June 1866, quoted in thg Board’s Progcfl(xlc

mgs, No. 5,193, of the 27th June of that year, hag pointed out the Importance 0,0 has

settlement of thig question. T need not therefore say more than that its nportanc odi-

1 since then ip N0 way diminished, ang that it is stil] very desirable that every impe
o "ment to the speedy realization of arrears of revenue should be got rid of.

y

' it to ”i i

As the question is ong of considerable importance, the Board resolve to refer it _ |
:" the Government Pleader for an expression of his opinion.

‘ . (A true Copy and Extract.)

3 JTON
| : -~ . {Signed) (. A. G.c{ging Soeretary.

pom————

To the Government Pleader, with copy of Board's Proceedings

dated Gth Octob’er 1866, No. 7,166.
Copy to th9 Collector of Madurq,

. ) . 1
| Ezxd. A, Grubert, g
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Exd. A. Grubgrt.
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No, 2,349

PROCFEDINGS OF THE Boarp oF Revexue, dated 20th August 1878.

Read the follow‘ing letter from H. J. STOKES, Esq., Acting Collector of Madura, to

C. A. GALTON, Esq., Acting Sccrctary to the Board of Revenue, dated

She;nbaganur,"i'th August 1878, No. A:O :— ,

Tx continuation of my letter, No. 221, dated 20th June 1878, I have the honor
to observe that I omitted to bring to ‘notice an. important distinction, ‘which may
materially ‘affect the question to be settled. What the Civil Courts attach is'the right,
title,- and interest of the person’in the land attached, and this is all that they sell

" when it is necessary to proceed to sale. But what Revenue Officers attach i3 not the |

right; title, and interest .of any one in the:land, but-the land itself, and'this it is which

.they-sell irrespective of all incumbrances. Hence it follows that the two:authorities

can mever conflict in attachment, as they do not attach the game thing. If it ever |
happens that the Revenue Officers attach more land than is; sufficient to meet the

demand for arrcars, the excess is paid over to the defaulter, and this excess reprosents

the defaulter’s right, title, and interest.

CoxMUNICATED to the Government Pleader in continaation of Bq'ard’g Proceed-
ings, dated 11th July 1878, No. 1,924. : _ D
o (A true Copy and Extract.) - .

(Signed)  C. A. GALTON,
Acting Sceretary.

Copy to the Collector of Madura.
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e - . No, 2,710, ..

o A
PROCEEDINGS O " S
r ms Boarp or REVENUE, dated 5th October 1878

L P !
S rd

R bt I
~
\
@’
£

: A ~ - | ‘Read the following letter from J W. HAN
/ .W. HANDLEY, Esq, Go
"t C. A, GALTON, Esq, Acting Secrétar)? to cheﬁiziznszﬁeadef: Madras,

Revenue, dated

, S . 7/ r
) _ . o 17th September 1878, No. 111 :—
| ' o - T BAVE the honor to reply to the reference by Board’s Proceedir
. " e N h I
, 21&%1 i‘ﬂy 1878, No. 1,924, | 'mr_;glgm on the subject o{f’s'tﬁgteq in the
g ugust 1878, Noro3io. . at ach fpr arrears of revenuel right to
- --ugnder‘attachment by a ()11“1 ans already
pre a Civil Court,

‘ 9. T agree «ththe i PRI R
the late Go‘f’el.n,nxé%‘fl%id‘“’?gﬁ Collector of - 3ladura. that the distineti :
and those after: -xﬁﬁ»’;ﬁl’f o er, ST Dale, ])etweexf;attaélifﬁénts b C'n'mtmn made by
and jrovisioxifgf‘{'tlbld ((3;% Y_.m this respect is not a satisfactory solu{' ivil Courts before
fot a%f o o 7511tslpof %il Procedure Code, that attachments be;g? of the question.
ot & ot affect A 3 p}frsons not parties to the suit, can of cours ¢ judgment shall
ose rights even to the extent to whicl thoy";.;?ﬂr-){”g mean that it g
> P (.J_ e.'ﬂﬂect'éd by i

: : | - attachment after judgment and th
| ' ent, ercfore affords no help in

, ; s no help in the deterninati

question how far the rights of persons not parties to thoI:);uit, agciiifb;)m“mttﬁon of the

- among them those

N of Government for realization of  its rev :
: nent 10T Te f revenue, are affected b i
% To dotermine that question we must look to the’ roz" ﬁmch]mnt after; judg-
AR | P":r)LSL'or}S of the Code(as ‘t)O

‘ : ment.
yoo _the effect of attachment in execution of decrees LOS DO,
be any thing i those provisions interfering with ,hand there does ot appear to

land f f rev ; 5 the powers of att: me to

“land for arrears O revenue glven to Government by Act T of d‘cluncnt and sale of

attachment 1S declared by Section 276 of, Act X of 1877 (Zo I}e&t}}it The effont of

. £, .
hether by sale, gift, mortgage, 01,1 Othg}\zi%gnggtﬁ
DUy a

alienation of the property attached w
be void as against all claims enforceable under the attachment.”

o N . e -

The * private

| alienation”’ referred to is of course ai alienati sud.
of attachment given in the fourth Schedule, ;;r; bﬂlthchludgmept'd“bt"f- The for
to the defendant and prohubits Aum from - allenauug’ ’Llie O;ﬂi this, for it is addrcss:{
doos not therefore, 1 think, invalidate any alienations by pcrsg;;Lgéﬁe:;li: st
ey may have In the lands attached, much aﬁ)qtll eijm_l_g; “
33 does 1t

;nent-debtor of any interest th
Caffect the right of Goyernment to enforce the primary li :
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SopyITTED to Government with copy of Board’s Proceedings, dated 11th July
and 20th August 1878, Nos. 1,924 and 2,349, with refercnce to G.0s., dated 30th
November 1870, No. 1,891, and 18th April 1871, No. 694, o

Q. The only way to get the point satisfactorily settled is to bring the question
to the test of a.judicial decision ; to this end the Board propose to cancel Standing
Order XXXVII of 1866, and to inform Collectors that they are at liberty in roalizing
arrears of revenue to attach the defaulter’s lands notwithstanding that they have been
previously attached by a Civil Court after judgment, observing the formalitics
suﬁgqsted by Mr. Handley in paragraph 4 of his letter, so as to avoid any unseemly
collision. N

(A true Copy and Extract.) P :

s

Acting Sccretary. ' o

To the Secretary {0 Government, Revenue Department,
nith copy of Board’s Proceedings, dated 11th July 1878, -
No. 1,924, and 20th August 1&€78, No. 2,349.
Copy to the Government Pleader. : S ' b LY
w. 5 Collector of Madura, with copies of G.0s., dated e
30th November 1870, No. 1,891, and 18th April 1871, No. 694.
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