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; ] » GOVERNMENT OF MADRAS.

, b REVENUE DEPARTMENT.

% L ' - ;

; y

. { 20th May 1879, No. 1,113. ;

. }Xo. 445. READ THE FOLLOWING PAPER i— )

:i : ! From Mahomed Ababakr Hafiz Kamruddin, Ahmed, describing himself as ?

_ Kazi of Black Town, Madras, dated 1st September 1877, No. 2,850. i
L% &
3

! Apstracr.—States that in 1760, the Nawab Wallajah appointed petitioner’s ;
grandfather, Mahomed Abubukr Fuckrudin Ali Khan,as Kazi of Madras, and !
granted him the jaghire of Coromandel ; that his descendants succeeded him in office )
ind continued to perform the duties attached to it, and enjoy the jaghire; that:

A

ST SRR AT B

? petitioner has been doing duty since the death of his uncle in October 1868, with--
! out any remuneration. {
L i Prays therefore that the jaghire of Coromandel may be restored to him. :
Y H . - : 2
¢ } : ) : . i
o : - From Mahomed Abubakr Hafiz Kamruddin Ahmed, describing himself as Kazi
- " of Black Town, Madras, dated 18th November 1878, No. 2,225. :

? H / )
il’ " ApsTRACT.—Submitting the endorsement of the Government of India stating

that petitioner’s previous petition was transferred to the Government of Madras
for disposal, prays that it may be perused, and that an order may be passed direct!
ing that the Coromandel jaghire may be given him for his support. }

’ 'x‘ - - [ - e e ».__;- N - ?
‘From Mahomed Abubakr Hafiz Kamruddin Ahmed, describing himself as Kazi

of Black Town, Madras, dated 20th January 1879, No. 169. ‘

. ApstrRacT.—States that with reference to the endorsement of the Home Depart-}
ment, Government of India, on his memorial to them praying for the jaghire ofs
Coromandel, petitioner presented a petition to _this Government on the 18thi
November last, but no reply has been received by him. 4 k
. Annexing the endorsement of the Government of India and his former peti-:
tion, prays that the village of Coromandel may be restored to petitiorier for his'

support.

————

e

{
1
3

— e

3

" From Mir Ghulim Hussain Mahomed Abubakr, describing himself as Kazi 2,
: Black Town, Madras, No. 1,009 of 1877. -

i " ApsTRACT.—States that by virtue of the order of the Madras High Court he
has been appointed to the said office and has taken out a probate of the last will of ;
‘Hafiz Abdul Kadr Mahomed Abubakr, late Kazi of Madras, that one Kamruddin, ;
alleging to be the heir of the late Kaai, filed a caveat to set aside the probate, but the
High Court overruled his objection notwithstinding the evidence of Hyder Jung®
Bahadur in his favor ; that one Kadr Hussa'n filed a suit in the High Court for the-
recovery of the said officeand the jaghire of Coromandel, but it was dismissed ; that
etitioner is doing the duties of Kazi by virtue of the Proceedings of the Board of °
lE)levenue, dated 9th February 1872, confirmed by G.O., 1st March 1872, No. 370;
he jaghire village of Coromandel; that the Govern.

RNV

that he enjoys the revenue of t

L others to nominate a qualified person for the office of Xazi of the Town of Madras, ;
f “petitioner learns that the said Kamruddin whose claim has been rejected by the
: , E[igh Court and on whose behalf Hyder Jung Bahadur gave evidence, has been

_ recommended for the ofﬁce.t o
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ment by an oversight having requested his bitter enemy Hyder Jung Bahadur and :
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2 Reveste Deraptuext, 20ta May 1879, No. 1,113. )

that the Government may appoint him at once Kazi of. Madras as his
ricrhtPtl:{ie office has been recognized by the Iigh Court and as he is enjoyingXhe
jaorrhire attached to the office under the orders of the Board and Government.
o

On——— i

Ewcrostre No. 1.
Original Suit No. 453 of 1869,

soct of the suit is to have the plaintiff declared to be the Kazi of Madrs and to
restrfi?tl?g];es: Sefendant from invading }Fis office by acting as Kazi within the local limits
of Madras. The last Kazi of Madras who had been appointed by the Government under
Regulation IIT of 1808 died in 1868. The plaintiff then applied to the Borrd of Revenue
apparently with reference to the village said to be attached to the office, and claiming, I presume,
to be recognized as Kari of Madras; but in consequence of the passing of Act XI of 1864, all
interference was declined, and the plaintiff was informed that the appointment to the office of
Kazi rested with the Mahometan community. It appears from t e.ewdence, that early in
1869 (the 4th February 1869) a meeting of the Mahometan community was called by publio
advertisement and was held at the Jumms Mosque in Black Town, when the plaintiff was
unanimously elected by the meeting to the office of Kauzi, and the Prince Azeem Jah, as I
resume the recognized head of the Mahometan community, subsequently signified his approval
of the selection. It also appears that the 1st defendant through his attornies sent a notice,
which was read at the meeting objecting to the appointment of plaintiff to the office of Kazi.

9. 1 think that the validity of plaintiff’s appointment must be rested entirely, as it was
rested mainly by his learned counsel, on the fact of his election at the public meeting and not
on any hereditary right. It is true that the plaintiff is shown to be an heir and probably is
the nearest heir of the late Kazi ; but though there are allegations contained in Exhibit E that
this particular Kaziship was hereditary, no distinct or satisfactory evidence of this * * =
has, 1 think, been adduced, and certainly the office of Kazi was expressly declared by the old
reulation not to be hereditary, and it seems clear to me that under the general Mahometan
law it could not be so,and for this I think that I may safely rely on 2 Hedaya Book XX
Chapter I. A claim of a right by descent would have to be made out by the clearest evidence,
end obviously this plaintiff never assumed the office on the ground of such a right, but solely
in reliance on his election at the public meating. For the 1st defendent there were read to
me passages from Mahometan law books to show that the appointment to the office of Kazi
can only be made by the Sultan or ruling suthority. There can be no doubt, I apprehend

that we should search Mahometan books in vain for the signs of any other mode of sclection.
1t was consequently contended that the attempt to confer the office upon the plaintiff by
means of a popular election was inconsistent with Mahometan law and the plaintifi’s election
invalid. In & Mahometan conntry under a Mahometan' Government, the most important
duties of a Kazi are purely judicial. In this country under the British Government it was
tnavoidable that such functions should cease. DBut still there are other daties of the office
important to the welfare of the Mahometan ¢ommunity which may be best described in the
words of the preamble to Regulation IIT of 1808 which declared that,—* The office of Kazi was
requisite at the cities and principal towns and in the provinces for the purposes of preparing
nn% attesting deeds of transfer and other law papers, celebrating marriages and performing
such religious duties or ceremonies prescribed by the Mahometan law as have been hitherto
discharged by them under the Native Government,”’—and it then went on to say that it was
necessary to appoint persons of character and duly qualified to the office. In those days it
thus appears that it was not thought improper for the State to recognize the religious as well
as the administrative functions of the office, and for the welfare of the community to provide
for the-nppointtent of fit and proper persons. The differtnt policy of the present day is
expressed in the preamble to Act X1 of 1864 which declares that ‘it is inexpedient that the
appointment of Cazee-ocl-Cozaat or of City, Town or Purgannah Cazee should be wade by
Government,” The first section then repeals all enactments relating to the office of Kazi, but
while the second section with superfluous caution provides that the Act shall not be construed to
prevent a Kazi from performing eny duties or ceremonies prescribed by the Mahometan law,
the Act is entirely silent a8 to how the Mshometan community is in future to be furnished
with this rather indispensable official. I do not know on what ground it was that the Board of
Revenue (which was apparently the only anthority to whom the plaintiff applied on the subject)
seems to have suggested in effect a popular election by universal suffrage as the appropriato
remedy for the omission, _Certainly this expression of opinion doesnot afford any ground for
the argument that the ruling authority thus delegated to the general Mahometan community
the_u- right to appoint to the office, for the Board of Revenue was not, I believe, an authority
which ever had any thing to do with the appointment or supervision of Kazis, and probably
the Revenue Board did not intend on_this occasion to convey more than a friendly or extras
official suggestion to the plaintiff. The question seems to me one of difficulty Wiether any

thing short of an enactment can supply the omission to provid, for the performance of the
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% | .
idugy which by express enactment and under the general Mahometan Jaw has always hitherto
{veited with the ruling authority, At least it seems to me impossible to suggest any ground on
'which the novel and to the Mahometan law hitherto unknown procedure of a popular election

;can be held as effective to impose upon the whole Mahometan community of a city or town
. & Kazi so selected.

: 3. Those Mahometans of Madras who attended at the election of the plaintiff seem to
‘have been conscions of the anomaly in their proceedings and applied to Prince Azeem Jah, as
.the representative of their former Rulers, to confirm tho election of the plaintiff. But the
‘Prince though a very exalted personage is certainly no more than a subject, and his sanction
cannot bo regarded, I fear, as a sufficient substitute for that of the ruling authority. It may
perhaps be said that the administrative duties of a Kazi such as preparing and attesting
‘documents or even registering marriages and divorces are no longer indispensable ; but
certainly as to such duties it is difficelt to suggest any ground on which a majority of the
community can impose upon the rest any particular person for the sole performance of them,
-or why any number of persons may not offer themselves to the Mahometan public f(_)r.the
performance of such work. But assuming that we need have regard only to the religivus
unctions of a Kazi, what is the position of the Mahometan community consequent upon the
passing of Act XI of 1864 ? It appears tome to be this. - Asa religious community or associa-
tion the Mahometans are in the same position as any other religious community existing in a
Stata either not having any or having a different State religion all the members of the association
‘ure bound by its peculiar doctrines, ordinances, rules and discipline and obedience tothem
would, T consider, be enforced by the Civil tribunals of the country; or at least to this extent
(which is enough for the purposes of the suit) I may certainly go, viz., that the civil
tribunals of the country would be bound on its being proved that any person had been duly
‘eppointed to an office in accordance with the rules and ordinances of the association, to support
end protect the rights and privileges of such office bearer and to restrain sll others from
interfering with or invading the office. But it does not appear to me that the plaintiff is in a
position to assert that he has been duly appointed to the office of Kazi according to Maho-

metan law. No authority has been cited to me, and I do not believe that any could be found -

in the Mahometan law books that could justify the selection of a Kazi by vote at a public
meeting, so as to compel those who either took no part in or were opposed to the election to
recognise the person chosen as Kazi. The only mode of appointment that confers a legal and
exclusive right to the office is an appointment by the ruling aathority, and in the present
instance the Government has refused to make any appointment at all to the office. Iam
therefore of opinion that the plaintiff has failed to establish an exclusive right to the office of
Kazi within the local limits of Madras, and that those who will, are at liberty to recognise and
employ the 1st defendant or any one else as their Kazi. It is not necessary to examine the
ground on which 1st defendant puts his claim to the office. I will only say that it probably
ought to be pronounced to be even more repugnant to Mahometan' law than the mode of
appointment on which the plaintiff relies. The result is that I dismiss the suit as against
the 1st defendant also; bat in the peculiar circumstances of the case I think thet I may nghtly
dismiss it as against him withouvt costs. B

i

i ) : (Signed) C.C. \
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No. 446. O=rDER THEREOYN, 20th May 1879, No. 1,113. Ce
, Tr= Governor in Cm.mcil observe:

, 1la . ves

[ N Miscellaneous that before the passing of Act XTI of 1864,

L

; of the Governor-General of India in
Council, the appointment of persons to be Kazis, wherever the office existed, was
vested in the Government. Act XI of 1864 enacted that the Government should no
longer make any such appointment, but it substituted no other procedure. The
Mahometan law does not appear to contemplate any other mode of appointment
but nomination by the Ruler, and there is now great confusion in the matter.

2. The last Kazi of Black Town, Madras, appointed by the Government, died
in the year 186 . The office is not necessarily hereditary; the deceased however
left no m#e issue, but there were two qualified persons, both very ncarly related
to-him :

; (1) Mazhomed Abubakr Kamruddin, = =~~~ F
(2) Mir Ghuldim Hussain.

e =

N

Ib,, e o Biehen 3ttt S o L i e Pl o s bt g < bt e S 2 b e e kgt e B A
W Lt S m e e e B

o —

1 a2 o

b P e e g T e B

s - - —— PP rﬂ-—w—vv—m_...
N . e et TR oD R AT CETTE g T TY e §, ar



PP T ———pe ’,m"'-:';:f' yoslean® 5 an T semi] Tl g, B g e e
\"‘F”\,\ (L’ *H-.,,." ' } vy ]1 .
N . ) Ty %, 2
SR 4
. 3 ;
1 ) o PR K
i J— Pl rer - v ;:‘
t | e Fan ‘I‘ - t ‘7(.
-4 ‘/ i * ) ¢ !‘ ’ “
: . ' ,
1! } 4 Reveste DepartyeNt, 20TH May 1879, No. 1,113. ’ v | ) .
f | \ ¥ !';
I , The deceased in his lifetime always fostered thq retences of the secc_md of t.heso two ‘-'
‘ ersons ; hig will was in Mir Ghulim Hussain's favor; he described him as %is 2
! adepted son and choscn suceassor. - In short thig nominee got into the office, at tho ;
old man’s death. - - . L
3. Dut Mahomed Abubakr had powerful partisans, and did no! remain l
quiescent. His prineipal ally, Hyder Jung Bahadur, then Secretary to His Highness j?

1 the Prince of Arcot, convened a mecting (nt which the Prince presided) which
elosted their candidate to the vacaney ; on the strenzth of which patrenaze Mahomed
Abubakr filed a suit in the High Court, (1) to restrain Mir Ghulia Hussain from
. : continuing to usurp the office : (2) for the recovery of the possession of the landed
endowment of the office, viz., the village of Coromandel, near Pulicat, in the district
of Chingleput. _
4. The case was tried by Mr. Justice Collett; from his judgment, copy of
which is annexed to these Proceedings, it appears that he threw out the sut, on
the ground that plaintiff’s title was not stronger than the defendant’s; and that
further, of all possible modes of appointment, a public election was most contrary to -

Mahometan law. .

. 5. Asto the village of Coromandel—it was found that a High Court Vakil
> had obtained a perpetual lease of it (in consideration probably of a fine) from the .
" last incumbent ; and the Government, believing that a very inadequate endowment ,
) would remain for the Kazi for the time being—resolved, for this and other !
P reasons, to resume the Inam tenure and place the village under the management of <
o the Collector, with directions that the net proceeds should be paid to the actual ' N
[' incumbent of the office, i.e., Mir Ghuldm Hussain. ) ’ .
' - . 8. Copy of these Proceedings will be furnished to the petitioners, who will s ;
L _ be informed that the Government have no further orders to pass in the matter. '
(True Extract.) : ‘
S (Signed)  J. H. GARSTIN, '
) Acting Secretary to Government.
1 - 3
; : -
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To the Petition Department.
,»» the Board of Revenue.
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Exd. W, H. French.
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An the Digh Court o& Audicatuee at Ftladeas:

i
3

In its Ordinary Original Jurisdiction.
l L)

e o T S T e T g SR 0
-

First !day of March One thousand Eight hundre(i
and éeventy. | '

f . Original Suit No. 453 of 1869.
MAHOMED ABBABUKER,....% .................................. Plaintif.

AXD

MEER GHOOLAM TOOSSAIN & ANOTHER .. ......Defendants.

i
1 . +

"I have already disposed of this:Suit as against the Sccond Defendant by
dismissing it with eosts on the ground that this Court has mno Jurisdiction i
%thc matter I reserved my Judgment as to the case made against the first Defendant.
é'l‘ho object of the Suit is to have the Plaintiff declared to be the Kazee of
i Xadras and to restrain the first Defendant from invading his office by dcting
as Kazee within the local limits of Madras. The last Kazee of Madras who
emd been appointed Ly the Governmen‘yt under Regulation 3 of 1808 died in
4368, Tho Plaintiff then applied to the Board of Revenue apparently with reference .
to the village said to be attached to the office and claimed, I presume,to be
recognized as Kazce of Madras but in consequence of the passing of Act 11 of
?18644, all interference was declined and the Plaintiff was informed that the -
iuppointment to the vffice vl Kazeo rosted—w ith the Mabomedan Community. It
appears from the evidence that early in 1869 (the 4th February 1869) a meeting
'of the Mahomedan Community was called by public advertisement and was held at
!the Jumma Mosque in Black Town when Xhe Plaintiff was unanimously elected by
‘the meeting to the office of Kazee and the Prince Azeem Jah as I presume,
'the recognized head of the Mahomedad Community subsequently signified his
E\épéroval of the selection. It-also appears that the first Defendant through his

attornies sent a notice which was read ache meeting objecting to the appointment ;

fof Plaintiff to the office of Kazee.—I think that the validity of Plaintiff’s appoint- ‘
fment must be rested entirely, as it wis rested mainly by his learned Counsel .
} on the fact of his election at the pub)ic mecting and not on any hercditary
iriﬁ_g'ht‘. It is true that the Plaintiff is shown to be an heir and probably is
;the nearest heir of the late Kazee but though' there are allegations contained
‘in Exhibit 8. that this particular Kazee-ship was hereditary, no distinct or satis- -
;:factory evidence of Plaintiff hag I think been adduced and certainly the office of
{Kazce was uexpressly declared by the O Regulation nWJﬁSﬁE‘PXT and
it scems cloar to me that under the general Mahomedan Law it could not be
‘s and for this I think that I may safely rely on 2 Hedaya Book XX Chapter I. i
EA claim of a right by descent would have to be made out by the clearest

‘evidenice and obviously this Plaintif never assumed the office on the ground
iof..such a Iight but solely in reliance om his election at the public meeting.
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. 1864 which declares that.“it is inexpedient that the appointment of Kazee-ool

" but while the 2nd. Section with superfluous caution provides that the Act shall- N
_ not be construed to present-a Kazee fromr performing any duties or ceremonies <
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" For the first Defendant thére were read to me passages from Mahomedan Law

books to show that the appointment to the office of Kazee can only be mado
by the Sultan or ruling authority. There can be no doubt I apprehend tha_t. we
should scarch Mahomedan books in vain fo'z"the signs of any other mode of selcc'txo.n.
Tt was consequently confended that the attémgb to con{?cr the office upon the I’laintiff
by means of a popular election was inconsistent with Mahomedan Lm'ir and the |
Plaintiff’s election invalid. Ina Mahomed}an country under a Mahomedafn Govern- _ ‘
ment the most important duties of a Kazee are purely Judicial. In t?ns gountry | o
under the British Government it was unavoidable tha.t such functions should ;
cease. But still there are other dutics of the office lmportan.t to the welfare . :
of the Mahomedan community which may bo best described in the worc}s of | L
the preamble to Regulation 3 of 1803 which declared th.at “The- ofﬁce of Kazee |

“ was requisite at the cities and principal towns and in the provinces for the .:

« purpose of preparing and attesting deeds og transff:r and other.Law papers -

« gelebrating marriages and performing such religious duties or ceremonies prescribed ‘
«“ by the Mahomedan Law as have been hitherto discharged by them under t.he Lo
« native Government,” .and it then went on to say that it was necessary to appoint
persons of character and duly qualified to the office. In thos? days it. t_hus
appears that it was not thought improper for the state to recognize the religious
as well as the administrative functions of the office and for the welfare of
the community to provide for the appointment of fit and proper persons. The
different policy of the present day is expressed in the preamble to Act 11 of

[
~

[ S

B
coed e MO
| [

« Cozaat or of City Town or Purgunnah, Kazeo should he made by Government.” .
The first Section then repeals all enactments relating to the office of Kazee - s

prescribed by the Mahomedan Law,!the Act is entirely silent as to how the’
Mahomedan community is in future to%be furnished with this rather indispen-
sable official. I do not know on what ‘grouud it was that the Board of Revenue
(which was apparently the only authority to whom the Plaintiff applied -on the
subject) seems. to have suggested in effect a popular election by universal suffrage
as the appropriate remedy for the omission—certainly this expression of opinion
does not afford any ground for the grgument that the ruling authority thus
Jdelegated to the general Mahomedan tommunity their right to appoint ta the
office. For the Board of Revenue wad not' I believe an authority which ever / :
had any thing to do with the appointmen}; or supervision of Kazees' and probably L
the Revenue Board did not intend on this occasion to convey more than a
friendly or extra official suggestion torthe Plaintiff. The.suggestion secms to
me one of difficulty whether any thing short of an enactment can supply the
“omission to provide for the performance of the duty which by express enact-
went and under the gencral Mahomedsn Law has always hitherto rested with
the ruling authority. At least it seem: to me impossible to suggest any ground y
on which the novel and ‘to the Mahcmedan Law hitherto unknown procedure - A
of a popular election can be held as effective to impose upon the whole Maho- .

medan community of a City or Town a Kazee so selected. Those Mahomedans

of Madras who attended at the elecion of the Plaintiff scem to have beem - -,
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" to be this.

" to recognize and employ the first Defendant or any one else as their Kazee.
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' conscious of the anomaly in their proceedings and applied to Prince Azeem )

Jah as the representative of their former rulers to confirm the election of the
Plaintiff. But the Prince; though.a very exalted personageis certainly no
more than a subject ahd his sanction cannot be regarded I fear as a sufficient
substitute for-that of the ruling authority. It may perhaps be said that the
administrative duties of a Kazee such as preparing and attesting documents or even
registering marriages and divo‘rceﬂs are no longer indispensable but certainly as to
such duties it is difficult to suggest any ground on which a majority’ of the :

of them or why any number of persons may not offer themselves to the Mahomedan

" community can impose upon the rest any particular person for the sole performance i
i
’
i

\

public for the performance of such work. But assuming that we need have '
regard only to the religious functions of a Kazee, What is the position of the
Mahomedan community consequent upon the passing of Act 11 of 1864 ? It appears

As a religious community or association the Mahomedans are in the

same position as any other religious community existing in a state either not

having any or having a different state religion; all the Members of the asso-

ciation are bound by its peculiar doctrines ordinances rules and discipline and
obedience to them would, I consider, be enforced by the Civil tribunals of the -
country. Or af least to this extent (which is enough for the purposes of the —~
Suit) I may certainly go, namely that the Civil tribunals of the country wouldS
be bound on its being proved that any person had been duly appointed-to an .
office in accordance - with fhe rules and ordinances of the association, to support >
and protect the rights and privileges of such office bearer and to restrain all

others from interfering with or invading the office. But it does not appear

to me that the Plaintiff is in a position to assert that he has been duly appointed

to the office of Kazee according.to Mahomedan Law. No authority has been

cited to me and I do not believe- that any could be .found in the. Mahomedan

Law books that could justify the selection of a Kazee by vote at a public':
meeting, so0,as to compel those who either took mo part in or were opposed

to the election to recognize the person chosen as Kazee. The only mode of
appointment that confers a legal and exclusive right to the office is an appoint-
ment by the ruling authority and in the present instance the Government has
refused to make, any appointment at all to the office. I am therefore of opinion
that the Plaintiff has failed to establish "an exclusive right to -the office of
Kazee within the local limits of Madras, and that those who will are at liberty

e

~

I3

- .
. e -

It -is mot ‘necessary. to examine the ground on which first Defendant puts his *
claim"to” the office; I will only -say that it probably ought to be pronounced i
to be even morve repugnant to Mahomedan law than the mode of appointment
on which the Plaintiff relies. The result is to dismiss the Suit- against the '
first Defendant also but in the peculiar circumstances of the case I think that

I may rightly dismiss it as against him .without costs. . .
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