M.R.O. 1—20,002—12-8-85.

(1) Number of Pages.. é ;
{0 Dtdotrapai. 0 =58

(3) Initials of the Referencer.....22..

" A
“MS

MADRAS RECORD OFFICE

GOVERNMENT OF MADRAS

.......... LAL o DEPARTMENT
G.0. No. i e i
B.P. No. Mis.

Not to be folded or roughly handled




a——— ‘.
i &

L the honor to request
‘minary inguiry

o ghould be made as quietly
. faot, as far 88 possible), until

" for procee

j tlianemy dacoit.
" pefore any ©

W“W. o

~ Proceedings of the Madras Gover}zment, J udzczal D;&;‘&
o71th April 1875. g

2 iy M“W
e B
A PRCRL

Tghnildats.
Read the followjng papers i—

* No. 177. Proceedings of the Board of Revenue, dated 17th December lé’l $
)

No. 3663 :— :

Read the following letter from J. B. PENN TON. 1

AV : S L ole ds NINGTON, E : '
et Board of Revenue, dated 5th November 1874 N(’i 273"_ cretary to the

Sy ! f b . .

With reference to Standing Order, No. 391-8 (C. 0. XXXII, of 1874 ‘
: that 1 m?y be informed if it is intende& to p;'ohibit a)’ I ha'vf’ :
i Siden e brought against a Tahsildar, &e e:gn I;:fh-

b en

aac]]sed‘ Of a serious Oﬁ'@ Ge, ithout p ' 1 ¥
n Wi saﬂct on Of Govel‘
: “le rior 1 ) nment or the Board
!

 as the case may be:

9. Inthe recent prosecution of Setu Row, 1 -

5 { ate Tahsild .

exception Was taken first to my having transfer’red him tol Bg;‘;i;thufeu Taluq,
. et ! \er taluq (s

f the ends of justice and as a matter of administrative cbnv('legi:zgg

]

in furtherance 0
and, gocondly, to Mr. Moore’s procedure in searching his house before his pr
osecu-

tion had been s@mct-iuned. ‘
3, Now it is obvious that a search must be m i v
0 [ g ade without previ ;
is pretty sure to be fruitless; and it is also very desirablg tg;:‘lisnn?lt;?e’
as possible, (behind the suspected criminal’s 'b(;ck 5
o A2 nseertained whether there are sufficont gros 1;1;1:!,
ding aga}nst him or not. It would never do  to inform a‘.,‘ &O_tg&. jiiag
hand that it was intended to sea.xfch his house, &c., and a Ta-hsildaf cl-f : fo".a!
much more difficult to catch, and, in nine cases out of ten, a much gmaié??fna.l 3
But if the sanction of the Board or of Government is nez::;:al

f those preliminary steps can be taken, the chance of catching
! | ; a

dishonest Tahsildar is reduced to a minimui.
Siig o 6.0., No. 1220, dated 3rd July 1874, paragraph 3 I noti
Gove‘irnmmft. « gonsider that some evidence would seem deﬂirabie o otice that
Board or G-o‘vernment‘to judge \whether there is a case for pro SBcutioinabla thg
| " the Government, of course, mean facts ascertained by a . 901“'
inquirys because there can be no evidence (properly so called) unlesstie H fxparte
are examined in'presenoe of the accused, and he certainly c;mnof, e ‘zlﬁnesses
position of an. ac‘o‘u‘aed person (by the issue of process) without the f: s e
Government ; but itis difficult to see how even any such facts are to be :?mn of
authorities 8re authorized to make such preliminary inc;ui:;rt:;

or it

By “ evidence

unless the loctl horized
 may appear to wthau}m bo necessary without even reporting to the Board at all.

The difficulty in the case seems to arise from the obscurity of som

egpre‘:sions in th ‘ : 1t is laid down ﬂli}t a 00mplaint Ntk o bé SQ:ne‘v
inst & Judge ©f public servant, except with tho sanation ot enter-
‘ ‘of"the Local Government, or of some officer empowered by th ‘;:ier
Qouré o other authority to which suchJude;w: | bl?';.
whose power so to sanction or direct such Prosecp‘i,- ic
ment shall not think fit to limit or reserve, e i P?:!!;Zl;i‘

the' Local Govern n :
ducted agamst any such Judge or public servant for 'any aot
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Angs of the Madras Government, Judivial Department,
27th Apirl 1875.

e i s

avaloh

Purporting o be done by him ; y . .
of Govornment” y him in the discharge of his duty, unless with the sanetion

but it i ;
full powers sees l:ea;l:; ttou,::t z:t all clear what this means. If a Magistrate with
generally make inquiries beff::c only that an offence has been committed, he would

Rt i
“o 5 T sueh prelim: oy - Y
- suchsearch is ohnf;ﬁ‘;:lm% 1nquiry a sudden search is often most essential ; but
thing is essential to the when the Magistrate  considers that the prodﬁcf,ion of any
to have heen committed ’?On'cllauct of an inquiry into an offence known or auspactod 3
a formal inquiry shoulq h : e the question arises whether it is necessary that
If that ig 80, as of ave been “actually set on foot before search can be made.
Magistrate without tf,oume = Jormal inguiry can ever be set on foot against 8
$ sagsion of Government’ it follows that no search can be

made withg
sanction 3 P
comes, therefo,-e, of Govemmont, and the provision as to gearch

i
before, Byt | PR :erthe case of Bub-Magistrates, a mere nullity as observed
S Uﬂml inquiry must haveyb:‘;mh if there is any authority for the contextion that a
- with. T Itig perfectly | 1 actually set on foot before search can be made.
ot any gyeh « g g ;
| "?“M properly be iszzf:;l l.nq““'}: ”* having been set on foot, and a search warrant
. % m'f'“ﬁ'g‘ating bt an ;n application by a Police Officer engaged in merely
Mgt “*ﬁﬁand,, L MO‘ ence before any formal ¢ inquiry " had been mado by the
Ve - W"amﬂﬁﬂmveatlmt the sarne power as @ Constable e

! 3 iga 1'1 mwm o ; : :
WAITAME rior to the cope. 107 Bo must alea haye pawer t6 issne a saarch

g

Itisi '
for the issye o?d::i::: clear o mo that « inquiry " beging with a formal complaint
formal complaint, he o; Whe? a Magistrate sees reason to doubt the truth of 8
him, and, thoug ['1 i n refer it for « inquiry " 4o any Mng‘iltl‘ﬂm gubordinate to

T e :n regular process would be issued in such a ocase, aud 1O
 trato might legally iss\;;:;" clear, I should suppose, that the Subordinate Magis-
S essential o Ais ¢ jy search warrant if he thought the production of anything
on m_gpieio“, it Wbears tory- Than' In a ease taken up by a full-power Mggistmw
warant and making thy g - 10 WOuld be clearly justifiod in issuing & soarch
 process (fe, « Pmceed me pn.hmmary inquiry (so to speak) without issuing any
 aball '8 againet™ or © prosecuting ") the suspected perso”
' But as doubts haye | B - ‘
warrant jp !::: < b“:l?&”:;?::ed as to the right of a Magistrate to i““:
it is very desipsahl. e sanction of overnment,
Point if possible, };%ﬁ&%z&‘!&wgﬁﬁﬁw ruling ::;ﬁa 1:: Z;f:imd on the
| | reference {0 the Government Ordor quoted ab0%er

R, 7
8 search

B
i‘,‘_.’?‘“hlﬂ the Tahsilday’g {m:f 8 chest, containing Rupees 60,000 or 80,000
8t could haye bean 1aag 1 PTOPRPY have boen tho most satisfactory
s ' aid before Government in_ justification of Pro¥e

10.‘ It m 3 . X -
e 'y perha obser '
i3 ”P“thf,hg Head bfp:h?.Dm R :d i‘: there is nothing in any of the orders

et ‘ -rarinent from making a preliminary department®!

e
8al, of course, for the Police to “investigate” 8 €880
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Proceedings of the Madras Government, Pie udicial Department )
- o%th April 1875. :
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knqu‘iry before getting sanction; but then he would certainly have no authority

0 search.

|

R

e

{\. £ Submitted for the orders of Government,

{ | - ( A true Copy and Extract.)

o i o o = (Signed) GROSE, ..
‘ . Secretary.

Transferred to the Judicial Departnleﬁt with the N'
ot
[.(imbers of Government. : @ Notes of the Honorable

orT S1. GEORGE,
114k Jan. 1875.
; 5

(Signed)  C. G. MASTER,

Acting Secretary to Government.

e —

0. 178. From H. G. PRICHARD, Esq., Government Solicitor, Madras, to the

Hon. W. HUDLESTON, Chief Secretary to Govérnment, Fort $t. Ge
dated Madras, 21st April 1875, No. 204, forwarding °Piniox.1 f(')rf:,
Advocate-General, : 01 the

[OPINION.

' Thees ia nothing in Chapter XXVIL. of the Code of Criminal Procedure which, in me arinia
ecessitates the sanction of the Government or .thev_Bﬁ'arﬁ sl m‘é“&}%mls%‘: Warrang i 56"
ages to which Mr. Pennington’s letter 1uters. Section 466 forbids, (1), the reception of a complaing

gainst, and (2), the prosecution of an official of the class in question without previous sanction ; but
‘ection 140 clearly contemplates Magistrates acting ‘on suspicion ”’ that an offence hag been
ommitted although no report “or complaint has been made ; and Section 368 justifies the grant of
soarch? warrant not only, as Mr. Pennington seems to think, when the Magistrate considers the
roduction of anything asgential to the conduct of an dnquiry into an offence known or suspected
have been committed,” but also when he considers it essential ‘‘ to the discovery of the
fonder.,”” Moreover Section 877 clearly authorizes the search ?f a house, which the Magistrate of
District, or of & Division or of the 1st Clas_a, has reason to‘behevta is used as a place for the deposit
of stolen property ; and Section 379 authorizes gearch by the Police fqr a'ny‘thing necessary to the
conduct of an investigation. It appears o el tI}ere'fure, that wh?nev?r 1t is necessary there can
be no difficulty in effecting the searc!l wxﬂthout instituting a formal gy gr making the reference
to Government which a formal inquiry involves. el

‘9. Mr. Pennington’s remarks on ‘the indistinetness of Section 466 are just. The words
st proceedings "’ in paragraphs 2 and 3 of the'section are not defined by the
ertain whether reference is made ‘to the inqu?ry or to the trial ; and in order
d correspond with paragraph 1, there should be added to paragraph 2 the
Court or other authority as aforésaid.”

(Signed)  H. S. CUNNINGHAM,
- ddvocate-General,

" piosecutedf' and
Act and Jeave it unc
| that paragraph 9 ghoul
ds ** or of such officer,

MADRAS, .
19¢h April 1876.

OrpER THEREON, 27th April 1875, No. 985,
ated to the Board of Revenue, with reference to their Procesdings
1874, No. 3663. .

' No. 179.

| Communic
\rf the 17th December
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