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Proceedings of the Madras Government, Judicial Department,
9¢h March 1875.

Abkari Act.

Read the following papers:—
No. 35,  From J. I. GARSTIYN, Esq, District Magistrate of South Arcot, to
the ITon. D.F. CARMICHAEL, Acting Chicf Secretary to Government,
Fort St. George, dated Gingee, 6th February 1875, No. 15. .

1 have tho honor to request that the Advocate-Genera '8 opinion may be taken
on the following question: Can a private person arrest another whom he sces

~ committing an offence against Section 96 of Madras Act 11L. of 1864 ? '
9. TUnder Section 105 of the Criminal Procedure Code any private person

~e
may arrcst any person, who, in his view, commits a non-bailable and cognizable
offence, and the poivt for decision therefore is whother an offence against Section

26 of the Mofussil Abkdri Act is both non-bailable and qognizable. The last part
of Schedale IV. of the Criminal Proceduro Code lays down that with respect to
her laws than the Indian Penal Codo, if they are punishable

offcnces against ot
lout warrant and that they are bailable ;

with fine only, the Polico shall not arrest wit
but on the other hand Clause 2, Section 2, of the Codo of Criminal Procedure lays
down that a special form of procedure, prescribed by any law not expressly

vt Yinthg £t QohpInlanf that Act. shall not ba dasmead to have heen impliedly
ing inconsistent with the provisions of the Criminal

repealed  because of its be
Procedure Codo; and, as no part of the Madras Mofussil Abkari Act has becn so

topealed, it appears to me that the procedure provided in Section 26 thereof is
still in force, and that the Dolice cannot only arrest without warrant persons seen
hcom%nitting the offence of carrying liquor withouta permit which requires to be
covered by one, but that the Scetion prevents their relcasing them on bail or on
thoir own rccognizances to appear beforo the Magistrate, and that it, therefore

constitutes such offences hoth cognizable and non-bailable, and that private pcrson;
can, therefore, arrest persons ccon committing such offcnces and hand them over to
the Police. Morcover, 1 doubt whether it can be said that fine is the only * punish-
ment "’ proviﬂcd for such offences, for Section 21 of the Abkdri Act authorizes the
Magistrate, besides fining tho offender, to order the forfeiture of his license, and
though the only punishments contemplated by the Penal Code arc fine, imprison-
ment, and whipping, I think the addition made by the Abkéri Act would alone
suflice to remove the offence defined in Scction 96 of that Act from the category

of offences punizhable only with fine.

3. The point is of considerable importance cspecially in districts like this

ign frontier to guard and where great opportunities for
th tho Police and private persons have the power of

arrcsting all persons scen carrying liquor without a pass which requires to be

covered by one, and as the Acting Head Assistant Magistrate differs with me as to
red by the Act, I request the reference may bo made, and a3

tho powers confer
carly o reply os possible sent to me. Tho decisiontof  the. point will probably

soriously affect the sale of the Abkéri Farms all over” {he Presidency.
~
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Proc;cedz'ngs of the Madras Government, Judicial Department,
Oth March 1875.

——

Referred, through the Government Solicitor, for the carly report of tho Advo-
cate-General,
Forr St. GEORGE,

D. ¥. CARMICHAEL, ’
17th February 1875,

. Acting Chief Seceretary.

St vy

No..36.  From H. G. PRICHARD, Esq., Government Solicitor, to tho Hon.

W. HUDLESTON, Chicf Sccretary to Government, Fort St. George,
dated Madras, 3rd March 1875, No. 117, forwardin

g the following opinion
of the Advocate-General t— .

Orixioy:

I cannot concur in the view taken by tho District Magistrate of South Arcot
that & private person’ may exerciso the powers of arrost conferred on tho Police by
Section 20 of Madras Act III. of 1861, .

2. The offect of the last heading of Schedulo IV. of the Criminal Procedure

Code, and of the sixth explanatory note to that Schedulo is, no doubt, when read
along with Section 26 of tho Madras Abkéri Act, to r

. ender it obligatory on the
Polico to take any person,

1
. _ . whom they have found carrying or in possession of ! "
liquor without the necessary pass, without delay before a Magistrate, This-

renders the offence  cognizable,” but I cannot agreo with Mr. Garstin in regarding

it "as ‘ non-bailable.” Recading the wholo of the last heading of tho Schedule i',
together the result, in my opinion. ie that affannce st aag)on-

Act, which arc punishable in the firstinstance by fino without imprisonment, are 1
bailable notwithstanding that the offender is liable to imprisonment under certain |
circumstances at an ulterior stage of the proccedings, In any cese it is quito out
of tho question to supposo that it can have been tho intention of tho Legislature to
arm private individuals with the power of stopping persons who happen to be

carrying liquor demanding tho pass, and, on its non-production, carrying thom
before the Magistrato.

S

. . .
- nm:\-na‘-.&“-.‘ ‘\1;!""“. “w

3. Tamof opinion, therefore, that the question put in Mr. Garstin's letter
must be answered in the negative,

(Signed) . S. CUNNINGHAM,

2nd March 1875, Advocate-General.

No. 37. Orpcr ToEREON, 9th March 18735, No. 510.
The Advocate-General’s opinion will be communicated to the Collector of
South Arcot. . “
(Truo Extract.}
-
,%M}Z':(/‘éﬁ
Chief Secretary.
To all Collectors.

»» the Government Solicitor.
., Doard of Revenuo.
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