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. From H. C. }{\ercgg.nn, Esq., Government Solicitor, to the §.:stary to the Board of Revenne,

» ) dated Madras, 30th October 1874, 1‘{(2367 J
I mave the honor to acknowledge the receipt of the Proceedings of the Board of Revenue,
dated Brd October instant, together with its enclosure, requesting the views of the Advogse-
General on the existing state of the law with regard to danger to Railways from Irrigation
» . . 5 ’

works in private cstates.
2. I submitted the matter for the consideration of the Advocate-General, a?-l"now forward,

herewith, a copy-of his opinion. '

Excrosver No. 1.
: _ ORI R

Trz law as to the responsibility of the owner of a tank for damage oceasioned to surround-
ing property by the bursting of the tank ‘was discnssed and laid down by Judges of the High Court
in Madras Railway Company versus Zemindar of Carvatinagar, 5 Mad. IL. C. R. 159, 6 Mad.
I1. C. R. 180 ; and the decision in that case has been affirmed by the Privy (ouncil (Mad. Jurist

for October 1874). The general result of these rulings is that the storiag of water in tanks

is eo natural and necessary a proceeding in this country, that a person who does go will not, in the
abeence of proof of f;;gligence on his pars, be held responsible for accidental injuries to his
neighbors, arising from such-storage. ‘It appears to me," sail Mr. Justice Innes, *‘ that in
this country that which the State has taken upon it to maintain, it has impressed with the
character of lawfulness ; and although the maintenance ‘of it may be in some particular circume
stances dangerous to the interests of private persons, it is by the character which the State, acting

for the community, has impressed upon it, removed from ‘the class of dangerous and noxious

things which a man brings and keeps at his peril whether (as expressed by Blackburn J. in Fletcher
ersis Rylands L. R. 1 Ex. 280) the things so brought be beasts or water or filth or stenches,” and
is properly placed on a footing with the class of dangerous trades and occupations in England, for
which there is legislative sanction. In sach cases what is authorized to be done, must be done
in a careful manner. That is the whole of the obligation. ** In other words negligence, causing
damage, gives a cause of action, but unless there be negligence, there iz no action for damage

caused by acts within the scope of the express or necessarily implied authority conferred by tho; ]
law.”” The same view of the liability of the owner appears to have been adopfed by the Privy
(Council ; their Lordships referring to Vaughan wersus The Taff Railway Company, 5 H. and

N, 679.

2. The question as to what constitutes negligence” must of course be decided with
reference to the facts of each particular case ; but it has been defined generally as the deing of
gomething which a reasonalie man would not do, or th.e omitting to do something which a reason-

gble man would do under the circumstances.

3. Supposing a mishap to have cccurred, the owner, to whose negligence it is attributable,

would, of course, b liable under Section 283 of the Indian Penal Code.

. 4. 'The next question is as to the course to be pursued by Railway Companies in cases where
danger from irrigation works is apprehended. The procedtire provided in Chapter 39 of the
Criminal Procedure Code will, it is probable, be found sufficient in ordinary cases to secure
ncoessary precautions being carried out, and a prosecution might be maintained under the Section

of the Penal Code just mentioned for omitting to take order with property in a maun's possession’

or under his charge, and thereby causing danger to a person in a public way, which, I presume,
the Courts would deem a Railroad to be. If it is desired to have recourss to a Civil Court, it
would no doubt be held good ground for rel’ef that the defendant’s tank was in such a condition
as to endanger the plaintiffs road, and to involve risk of life to the public at large.—Galdsmid
versus Tunbridge Wells improvement Commissioners, L. R. 1 Equity 167, and 1 C. A.350. “The
interference of the Court,” it was said in that case, “‘in cases of prospective injury, depends
very much on the nature and extent of the apprchended mischief and upon the certainty or
uncertainty of its arising or continuing ;" no mischief could appear from its nature, extent and

the likelihood of its occurrence, to gall more imperatively for the interforence of the Court than
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8. The Board submit,

therefore, that express legislation is not immed!
advisable or necessary,
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(A true Extract) . !

: | (Signed) H.E. STOKES,

. Acting Secr,
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