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B . Read again the followmg Proceodmvs of Government dated 30th October 1873
- No. 1727 :— ,
"Read the following letter from H. S. THOMAS, Esq, Macustrate of South
) . Canarg, to tl.s Hon. W, HUDLESTON, Chief Secretary to Government,
B - =" Fort 8t. George, dated Sampaje, 2nd October 1873, No. 1682-C:—
N At tho :nstance of my.Mead Assistant, end in consider otxon of the important
: \? * His letter. No. 289 . public inferests at stake, I have the )
e - l:nf]osee:l * 28" datod Ird SeP tomber 1873, 1 onour to _request that the Government
. .will be pleased, under Section 272 of
- " the Code of Criminal Pxocedure  to direct an appeul to the ‘High Court from the
o acquittal passed by the Session Judge -
A Pazizdﬁreal‘;‘Es;:t:stdﬁ:ggﬁfc) on the flo of of South Canara in Appeal Cases Nos. .
1 . 8and9of1873, onhisfile. . = .
3 -2, The facts of theso cases are alike, and, the same pomts of law bexug’ ‘
’ involied in both, they need not be detailed and d1scusscd separately o
3. The importation of foreign salt into this district by private tradeis Lias of - .
. late years increased to a great extenf, and has been, to the prejudicé of Govern-’
~ ment revenue, .attended with no httle smuggling of that highly dutlable article’
, _ from Goa, urider colour of legal impertation, owing to the enormous profits it holds".
37T - out o entprpnsmfr men and the little check exercised on it by the. 14adequate s
(. Customs establishment, which, having been organized ata time wher such importa-.”
i fj"f” " tiong were seafeely known connot whtch effectively the’ lono- and easdy acdebmblo '

J sea-coast of this district.  *. - - -
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i jj‘ Lo © 4..In February last, however, the Tahsildar of the Ud1p1 Taluq after many L
[y - exertmns succeeded, in havmfr two vessels ‘detected in the very act of Iandmo- on’
. the sea-beach a- considerablo quantity of Goa salt by mght. e fne«l the' smug-
glers in his magisterial capacity, and, the facts” bemg cleariy proved arramst them

in both cases, he convicted them under Sectlons 24 ami 194 of Act VI of 1863 ;

"y , G but con51der1nrr that the circumstances of the offence called for a severer pun1sh~ )
3 R ¥
g - ment than he was competent fo award, he reterred therag under Section 46, Criminal
0  Procedure’ Code, to: the IIead Assistant Magwtmte, whe, being satisfied of the <
(. ' Justlce of the conv1ct1ons, conﬁrmed the samo, "and sentnncod the oﬁ'enders to-t
s s various fines, with 1mpnsonment in default of payment thereof, Lo

e ) 5. The pnsoners havmrr appealed from these convictions, the Qeasmn Judge o
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whlle aanov»ledmnO‘ that “the facts of the case admit of no- doubf » quashed the 5 EL

K sentences on #wo legal grounds, viz. (1), that salt, thou(rh dutlable not bemcr a .

"t pestrictod T Article within 1hd mrwmihrr bf‘*BLctxun 24 the Dﬁ"cncc dxd ot m“’
under that section but under Sectlon 194 (which latter was unfortunately omltted‘

: ﬁ‘» e in the Head Assistant Maﬂlbtrate 8 order thouwh appearmo in- ﬂlat of the Sub.

_ Magistrate), and (2), that there was no ‘power to i imprison in default of Pﬁyment "of

fine, as laid down in tho Iligh Courto Ploceedmos dated the 7th DeCember 1866
and 24th April 1873. °~ . - U A

6. In reply to the first obJoctlon the. Head Asslstant Marrlstrato obServeQ :

. that *“ the use of the word restricted * [(which is nowhere defined in the Act) in
Section 25, whére (as in Section 24) it is used in dlsjunctxve justaposition to’

* prohibited;” plainly shows that ¢ dutiable gOOds may be  restricted? by any law

or notlce(Sectmn 23): althou"h the words" goods subJoct toa duty, or restnctxon ;o
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“ « error, and thus remove the impression left by the present af

777 very rare, they maust, if left uncontoste
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.+ Proceedings of the ﬁ[aﬁr&sMGéz'e Do
Cl 148 rament, Judicial Doyiis,.:
| ; A8t Apri18yq, - D ment,

" in Section 24 necessitate the inferénc ¢ the tan . o
are not convertible; ne?erthelesé, . i: :)}ll:ii]dtl‘foiirgi t; ;inutllgble ? a.nd ‘restricted ?
z‘whc‘)le. tenor ?f the .Aqt, that the importation into British Indi, a?d mdee.d from the
;?ailbf:ffsd do ((l:eIrtaim places which are recogniz’ed‘by; ‘the Gi‘;rzﬁi:ﬂ 1able goods
o our ,d an qpprehend that a man would not be legally sustif d ,a? ports. o
2 goods at .any other place along the coagt, - This provi Justitie in_landing
& rea.tnctlon. Wwitliin the Imeaning of the éebtion (24) ,‘I,.) 2 "1?10{%8,‘ t(?»m}’ mind, .
landing foreign salt in the way they. did, at night, on t}e séa ';rege d,efendants,‘by

from any port or ha?bour, Qid s0° contrary to restrictign: “and
sentences passed under Section 24 were good in law,?
7.. However this may be, the a7 uthopite 1oos
) 08 the appellate authopjt g fullv -
the lower Court as to the truth of the facts stated 1‘33:1 l;ivmg ‘;“,Uy a
the.y amoqr.l.ted to an effence ( “smuggling 2y puni:shablé IindP?eSS y 'agl
<-which section also the _defendants™ i e Section
» actually tried them; but which hag merely 5
. e ; merely escapod recita] 1a o1 ¢ . 5 M
the Head Assgstar_xt Magistrate upon that ﬁndinf Cptal n !fhe order passed by

consequently t}q

rulings quoted by the Session Judge ‘a '

ulings Dy th lon pparently refer to 'ty . )

provision }on_ ti}e subjfacf, gnd not: to the Seq Customs\Aé:‘ueétacjt\iCts gs Contam‘no

expressly provides for the award of imprisonment of 'the 'oﬂ'endc::-‘i%dpfi “;hlch ﬁ
: 2 -°r In default of -

- payment of ﬁné, as I cannot imagine tha vae IIi e
y . ! ) v gh Court coylq hay nt to
‘ ,; R . [N . ’emeant to

LY

. cancel such an' express provision of law. -

9.."The Session

Judge’s appeal decisions 1n gueas. o . o e

the qoi)\viétioﬁs in ‘bo"t}é 'cai,e‘g,‘ ;;.z li]iieI;l:z,o'I;i el;lt g:e;tel,?;, ?avy?g totally quashed

thfe people, who do not understand the technicalities of thecious W

this kind, which already seems to be carried on to 5 great ¢ :W, . A

by law, and thereby tend to promote its still greater extonsi §n9ﬂti ;&:1 Zz)t f.l;uishable
‘ L O ections were,

however, less infrequent it would h Y
] . ave been casy to wg;
. ) y ait for the o 1
1 ext occasion

Pression dmong
at smugglin g of

1

~ such opportunities are, from the extraordinary d; .
; ~on20Tamary difficultieg in. the way. .
y-of detection -
LY. ’
, ment.- Under theso circumstances, T trust that the Governm
- of the necessity for mo'ﬁng the High Court to reverse th en
question and uphold the original conviction, - 0.

. 10. =‘qu1es* of the 'I‘griginal‘anvd appeal decisién’s,‘and

. B ‘I . » Y1 .
- *Edclosure IL to VIL. . ,(Ja.,end‘ars of the 2nd.(Class' Magistrate
N [ L f"l}O tried the cases, are encloseq,

‘/, - - - f . , , >, 4 Co : . )
Under'the pr ovisions of. Section 972 of. the "Code of Criminal Procedure the"
Governor in Council resolves to direct that an “appeal be proferred to the High -
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Proceedings of the, Madras Government, Judicial Department,

" 18th Aprid 1874, .

irt by the Government Pleader from the judgment of agquittal passed by the
ing Session "Judge of South Canara in Appeal Cases Nos. 8 and 9 of 1873 on
file, boing Calendar Nos. 15 and 17 of 1873, on the file of the Head Assistant
Fistrate, - : ., w ' : E

2. The Magistrate of the district will fursish Mr. Handley with all informa-,
necessary for his guidance, and the Board of Revenue will watéh the case

advise the Government Pleader fully on the subject,

-~

T : «* {True Extract.) B . L
: /> W. HUDLESTON, | ’
w oo ot : . Chigf Secretary.
— b T vy

BL. From J. W, IIANDLEY, Esqr, Government Pleader,- Madras, to the B
Hon. D. F, CARMICHAEL, Acting Chief Secretary. to Government, Fort
St. George, dated Madrag, Sth April 1874, No. 88. -~ , LT
- (With referencd to the Proceedings of Government in the Judicial Department
qu' L noted in the margin, directing an appeal

) 0.,‘ 80th October 1873, No. ]7?‘7" . to the High Court against,the Judgment”
Yuittal passed by-the Session Judge of Mangalore in a Qése of salt-smug-
y 1 have the honour to report that I filed the appeal accordingly atd the same

iisposed of on the 31st ultimo by the Chief Justice and Mr. Justice Holloway,
hse having been first heard and the'f*ecord sent for on the 17th February.

N
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2. +The Court bLeld that the Session Judge was right iy‘ho!ding that the .~
ed persons could not be convicted under Section 24 of the C_ugtoms Act: -
se the importation of salt was. ﬁot‘x:estlfictedvyﬁ-'ithin the' fneaning of that.
n, but wrong iri.hél(_ling that the Act gave 1o power to enforce payment of o

inflicted under Section 194 by imprisonment; .on the contrary y Section 225
Act makes it obligatory upon the Magistrate to fix a term of imprisonment in :
t of payment of any fine inflicted wnder the Act. -~ The evidence clearly showed
rave-offences against the Customs Act had been commitfod and but for the |
pous procedure adopted thera could bo no doubt a tonviction would have been
sult.". But the charge upon which the prisoncrs were tried and convicted wea
under Section 24 of the Act, which clearly did not apply, and.'ib was i_mposx-'~
bo say that the Session’ Judge was'wrong in law in reversing a conviction
t was thus admittedly bad. in Jaw. He.might have excrcised a wiser discre-
{ he had borne in mind the provisions of Section 282 of the Criminal Proce-
Code and not reversdd the~;BIagishaie’s-eentenoq-merely—l beeause of a toch-
crror in .the ’c.ha‘,rge,‘whic'h pr,obablyr did not &'ejudiée thé prisoners in theip
ce. But this was a matter witkin his discretion with which '‘the .Hig]-l Court. -
tpot interfere. The case was, therefore, not one for the exereise of the Court’s
s, under Section 272 of ths Criminal Procedure Code, of disturbing g judg
of aciiuittal—;pow_ers which the Court was of opinion should anly be :xercisegd
p gravest cases.  The appeal was, therefore, dismissed, . . T
. This case’ shows the impo;tance in prosecutiohé iindertthe’ ‘Customs Act
. iming tﬁhe charges properly, and I would suggest that in all important cases.
‘ Lthgre is any d{ﬁiculty‘ as to the precise offence ‘committed under the Act’
o rence shoulg be made to the Law Officers of Government. - o
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4. Another irregularity of procedure apﬁears to have occurred in the present
case which contributed to the failure_of Jjustice. The Case, or rather caseg for there
were two arising out of two scparate transactions, was first tried before the 2nd- .
Class Magistrate of Udipi, and before him the charge, though not v

its terms, did refer to
recording 3 finding of

the cases up to the Ilead Assistant Magistrate, undep Section 4

" Procedure Code, that

* own powers. The Head Assistant did what wyg quite unne
‘section, vie., framed a fregh charge and tried the Cases over again g,
v unfortunately omitted all reference to Section 194 of the Customs Act,

Courts would have been completely fatal to - the convictions,
. - the Custox;qs Act t’he\powel‘ of adjudging peunaltisg for cerlain
T " Act, amongst which those the subject of the

the officer in charge of the Custom-house, and Section ‘292
“offences cognizable under Section 218 from the jurisdiction
 Apparently, therefore, the proper procedure tn the present case
.the Customs Officer to have adjudged the penalty in the first §
- necessary, to have applied to a Magistrate under Section 224 ¢,

‘imprisonment, This

Act, for the effect of these séctions seoms to

has jurisdiction to adj

= e

Goveroment Ordér above reforred to, be Communioated to all Magi

To the Board of Revenue.,

»» all Magistrates of district
»» the Revenue Department,

. »» the Government Plead
. Ezd. A S. Rodgers,

finding of his subordinate 18 correct, and it is certainly not intende

B Y IR NIT ML P

ery precise in ,
both Sections 24 and 194, After hearing the

guilty against all the accused with a fo exceptions he gent

a higher punishment hight Le inflicteq th
cessary under the

nove, and he

It should,
8 Magistrato to ope of higher |

13 N0 neces- -
‘the higher Magistrate to hear
g himself that the
d that the case

T e e e e e et e
s

e TBeR e e

By Section 218 of !
offences ynder the
Present case appear to be, ig given to |

dgaln may often cause g dxfﬁculty !0 prosecutions yndey this

‘ be that Where the Customs Officer l
udge a penalty the.Magis_trate bas nope, . . " . J
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bment Pleg ’w_mggr,gmgejher, with the
strates and thejy L
ment Pleader’y letter., .

(True Extract,)
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G. 0., 18th April 1874, No. 638.
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Nos. §4-8)5.

1
(._,v ’ . Salt-smuygling.—The Government; Pleader's
* . . : " report of the result of the appeal to the High. -
i - ) . Court against :_o Judgment of acquittal passed by
U : - the >15.u Session Judge of South Canara in
. ' certain cases of salt- mzz_;qrsq communicated to
. the Magistrate.of South o.:::,p and to all Magis-
. _ . trates and tlicir attention drawn to the remar ks of
T + the Goverument Pleader in paragraph 3 regarding
o *  the proper framing of r:.qom in onmorzsocm
. under the Customs bg
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