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Ramasawmy, no doubt, infended to be represented by his daughters’ line, should tlhat lind
continue ; but he made no express provision for its failure, and the same reasons which justify
a presumption of authority to adopt in the absence of express permission are powerful to exclude
a presumptive prohibition to adopt, when on a new and unforeseen occasion the religious duty
arises. His widow has not claimed a power to adopt, except on the happening of the contingeney
for which her husband omitted to provide, and her power so limited not having been qualified
by his disposition must be determined by the general law. Another argument was founded on the
attempted adoption of a son, Annasawmy (plaintiff), by Dorarajah. That person is not a party
to either of these Suits ; he has not impeached the adoption ; he has, on the contrary, supported
g it as a witness. Nothing decided by the decrees under appeal can prejudice his rights, if
. he has any, under an adoption which the Revenue authorities at the date of it seem to have
; treated as illegal. 'Their Lordships have not before them the necessary materials for determining
‘ whether that adoption was in fact valid or invalid ; or whether, if valid, it would bhave any, or
i‘ , what, effect on the title of the (defendant) respondent.”
" It is on the words underlined that the plaintiff chiefly relies. It was this sugge
|
|

gome possible rights in plaintiff which led to the Agreements L. and II.

Issve L.—It is admitted that Ramasawmy wrote an Arzi to the Collector, and it is not
denied that that Arzi must*be taken as setting out his intentions with regard to the course of
succession. The Arzi has, in fact, been treated in the argument as an informal but perfectly
] effoctual Will, an1 the only question raised on it is that embodied in the second issue, viz., what
I estate was created by it in favour of Dorarajah.

Issug II.—The material part of the Arzi runs as follows:—‘‘I have made arrangement
that my mother, who is my guardian in every respect, and who holds chief right to the Zemin-
dari, should enjoy this Zemindari and all other things. pay peishcush to the Circar, maintain
my royal wife (Parvata), my daughter Mangaleswara, aged five, and her younger sister (Dora-
rajah), a small child, and, when these children shall attain their proper age, to make an arrange-
ment with régard to their right to the Zemindari and continue the same.” The plaintifi’s argu-
| ment upon this is founded on the English doctrine that where a devise creates an estate, and
L there are no words of limitation, the estate created is an absolute one. The Will, he says, clearly
il indicates an intention that the daughters shall succeed before the widow ; that gift to the daughters
| was not accompanied by any words of limitation ; therefore the gift was an absolute one, and the
effect was to vest the Zemindari in the daughters as their own absolute Stridanam property.

In my opinion, such a construction of the document is untenable. It is repugnant to the
general principle of Hindoo Law that a woman's estate is never absolute, and there is nothing in
the document to indicate an intention that this general principle should be departed from, and an
| English principle adopted in its place. I think, I must take the case as if every power vested in
the mother had been performed; for whatever power of appointment or limitation was given her
was a power of the nature of a trust; but what was the trust or power committed to her ? 1t was
gimply this, that when the daughters came of age she was *‘ to make an arrangement with regard
I can understand these words in no other way than as meaning

to their right to the Zemindari.”
that when either of them came of age she was to be let into possession of the Zemindari with such
rights as a daughter would possess under the general law ; the only change in the natural order of
succession being that the mother was passed over, or, at all events, postponed till after the daugh-
)
I think it extremely probable that Ramasawmy thoughs that his daughters were his legal
heirs, for the right of a widow to succeed in this Presidency has not always been recognized or
understood (c. f., XXVILL on this point). If, however,he knew that his widow was the natural heir,
be assumed that his desire was that the Zemindari should be continued intact to his own
or, as the Privy Council expressed it, that he ** intended to be represented by
This is just what would have resulted if they
If, on the contrary, they were

I T

.

ters.

—

1 ' it may
S lineal descendants,
| , his daughters’ line, should that line continue.”

: ) \\\ : e were let in simply as heiresses, their mother being passed over.

l ». : let in as absolute owners, with the same absolute powers which a woman has over her Stridanam,
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a very different result would be attained. If they died intestate, their daughters v
ceeded to the exclusion of theirsons. The Zemindari would necessarily have Mandi
- Joimt tenancy. Half or the whole might have been given away at the option of |

~ #ubject only at the utmost to the interested control of their husbands, and the result
~ have been, in the absence of issue, that half the Zemindari would go to the rels
- husband, and the other moicty to the family of the other husband, ngasn‘mf
- being altogether excluded. - BN i T
i At the hearing I asked the plaintifi’s Counsel whether, upon his eonstructio
- Zemindari would have passed to the daughters jointly or one after the other. 3
2 they would have taken one after the other, because the Zemindari was impart
% e that is quite inconsistent with the theory of an absolute unqualified gfﬂ;to - :
ﬁ-[‘ - that, if in deciding the terms of the gift I can let in the general hmhﬁon tg:‘ ‘
- impartible, T must also let in all other limitations to a daughter’s estate recognizec
r.., by the Hindoo Law. This, in fact, is just what I do when I decide that, on
g . of the Arzi, all that the grandmother was directed or empowered to do, and
g:_. - regard as done was to do what the daughters’ legal rights as daughters
e - proper, or, in other words, to give over the Zemindari to either of themiw’h'
' with such an estate as she would naturally have taken as a daughter in ¢}
./ widow. Eag.
=~ . My finding, therefore, on the second issue is that Dorarajah’s estate was si
is possessed by a daughter who succeeds to property as a daughter. 'J'luu.
~_ the argument as further tending to show that this would be an estate by ink
- purchase, notwithstanding the fact that but for the Will the widow would
I shall just mention them, but do not propose to discuss them at le
. Rep. 241) a widow waived her claim, just as Parvata has all along
¥ my- of her daughters, and the heirs were let in at once to sue as heirs,
- an elder brother's estate was outstanding, and if he had disolaimpd,j_li;: y
- had a decree for possession as the heir. In the third case (13, Moo, I A.,

i |
u = 4o haye come in under the same estate of inheritance as if he had v
.~ natarally. )
e The following Exhibits were also referred to as showing that -
~_ the Zemindari as her Stridanam was altogether 'novel;—XXVL

o LXXXIV., LXXXV,, XXXVI,; XXXIX., XL, It appears from _th
: and after Dorarajah’s death, her mother Parvata was recognized both 5, )
 Sadr Court as “the mext lawful incumbent’ in her own right, she being the wi
ot waived her claim ‘* exclusively in favour of her own children.” Tt is certain
Bt admitted by plaintiff’s Counsel, that Parvata was a consenting party to the ar :
? . Ramasawmy, and that, I suppose, is the sense in which she wsseonaidm@ v
f: - rights in favour of her children. The Will (C.) of Dorarajah, whether genuine
-~ this view, and recognizes Parvata as next entitled; but it is remu'kable ‘that ¢
- proceedings there is no indication that Parvata considered that her title deﬁ’
this Will; her claim as widow of Ramasawmy was put forward and recson
- and as having been in abeyance with her own consent during the lifetime
Arzi of Dorarajah’s husband in which her Wil is first referred to is to the

- and in XXXIV., though referring to this Arzi, XXXIIL, Parvata r

~ have to refer to these documents more particularly under the next

- | the plaintifi's contention, I need only allude further to the case in the
.~ this suit has arisen (12, Moo. I, A.). If the devise to Dorarajah ha

e Stri(hm_un, it would have been impossible to presume a consent by

- adoption; the gift and the consent would have been irreconcil,

~ point did not suggest itself either to their Lordships or to any
~ they were assisted, e T
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- No. 119.  Read the following Proceedings of the Board of Revenue, dated 14th

January 1873 :—

“ Read the following letter from the Acting Collector of Madura, to the Secretary
to the Board of Revenue, dated Madura, 6th January 1873, No. 1.

I nave the honour to submit copy of the Judgment of the Civil Court of
Madura in Original Suit No. 20 of 1871 and of a letter dated 19th December 1872,
addressed to me by the Zemindar of Ramnad in which he points out that some
arrangement must be made immediately to satisfy the claims of those of his
creditors who hold decrees against him. All the material points in the suit are
fully discussed in the Judgment, and I trust that Government will now be able to
decide at an early date whether they can advance money for the payment of the
Zemindar's debts. The Zemindar’s title seems perfectly good, and something must

be done at once to prevent the sale of a portion of the Ramnad Estate in
satisfaction of decrees of Court.

Excrosuvre No. 1.

From V., MUTTURAMALINGA SAYTHUPATHY, Zemindar of Ramnad, to the Acting Collec-
tor of Madura, dated Ramnad, 19th December 1872.

I rEsPECTFULLY beg leave to bring to your notice a few but important circumstances connected
with my Zemindari, and request you will be good enough to advise me regarding them at your
earliest convenience. .

2. You are aware of the suit brought against me which awaits the decision of the Madura
Civil Court. If I am tojudge from the Proceedings of the Madras Government, they are not
likely to carry out the measures they had in view for me to advance the required loan and
relieve me from my embarrassments, until the result of the suit now pending in the Civil Court
is known ; and it is doubtful whether they will redeem their promise no sooner the decision, if
it is in my favour, is known, or they will have to wait till it passes through the High Court. If
they deem it absolutely necessary to wait the result in the Appellate Court, and defer payment till
then, I need scarcely describe to you the insurmountable difficulties I will be subjected to before
then.

3. You are equally aware that two of my Chetty creditors have instituted suits against me,
and ready to pounce on me on the beginning of the next month with the decrees of the Court
obtained in their favour, and other creditors are only waiting an opportunity to follow their example.
Under these circumstances, I am at a loss to know what to do with them. I cannot say they
will have patience enough to wait till the Government prepare themselves to liquidate their
debts, and if the Court’s decree is put into force, I could only leave you to imagine my position
then. .

4. A gentleman from England, Mr. Gordon, proposes to grant me a loan, without any refer-
ence to the suit now before the Court, and first of all to satisfy the demands of the Chetties which
fall due on the first proximo. The terms proposed by that gentleman, though not so favourable ag
those by Government, but still they are such as calculatqd to afford me immediate relief from all
my present predicaments.

5. It is nearly four years since I have thrown myself entirely upon the bounty of Govern-
ment, and I am really very thankful to them for their best intentions in promising me assistance,
thouéh unfortunately obstacles had been thrown, from time to time, in the way of their carrying

~ out their intentions. Nothing is definitely said, and there is no !mowing what their further proceed-
 ings will be in the matter. ‘

AR therefore‘beg you to be kind enough to advise me, without loss of time, whether it would
be wthwhile to continue to ‘hang on Government, or to lay hold of this opportunity which

-

i
1.
% -
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Mr. Gordon Presents so favourably, In case of my letting slip this chanee, and in the event o{
the Government wi

thholding their aid also, which is so very much uncertain, my circumstances
will be better imagin )

7. Expecting

ed than described.
from you an early reply, I beg to remain, ete.
Excrosorz No. 2.

Original Suit No. 20 of 1871.
THE plaintiff in this suit claims the 7
Possession under the deerees in Original Suj
Regular Appeal Nos, 35 and 49 of 1861, an

emindari of Ramnad, which is now in the defendant’s
t No. 3 of 1856 and No. 1 of 1840 (8.C. in High Court
d before the Privy Council, 12 Moore's . A, 397). In
those euits it was ultimately established that this defendant had been well adopted by the late

Zemindarni Parvata Nachiar as the son of herself and her deceased husband, and on his
adoption became the heir of her husband Ramasawmy Setupaty.

aughters, of whom the survivor
rst instituted by her husband,
~made by Dorarajah just—before her death.
'mother, Parvata, should h

husband for life, remainde

. S——

Dorarajah died in
relying on a Will purporting to have been
By that Will, if genuine, she settled that her
ave the Zemindari and her other estates for life, remainder to her

r to their adopted son absolutely. Six weeks after the institation of
the suit the husband died. The present plaintift is the adopted son,

He claims first under Dorarajah’s Wi
independently of the Will. The defenda
whatever rig

11, but he also claims as hei

(2.) What estate was created
Nachiar.

(8.) Whether D
plaintiff alleged,

, if any, by such disposition in fayoup of Dorarajah

orarajah did, in fact, make a Will on the 23rq September 1845 a5 by

(4.) And if 80, whether it is inval;

d for any of the reasons mentioned in Igt
defendant's written statement;

(5.)  Whether supplemental pla

vntiff’s adoption ig invali
(6.) Whether there is 3 preferable heir to his

(7.) Whether supplemental plaintiff, ag the
has any claim to the estate of the deceas
(8.) Whether the claim is ba

(9) Whether Exhibits I
defendant alleged.

adopted son
ed Ramasawmy or of Dorarajah,
rred by the Statute,

and IL were executed by supplementa] plaintiff ag by 1s¢ B
(10.) Whether plaintiff is estdpped by Exhibits I and II. from asserting his.claim to !
the Zemindari or mesne profits or any part thereof. A o

I will discuss the issues in t
plaintif”s case must fail, and mig

tertii inconsistent with the de
point their Lordships remarked :—

““ It has been argued, however, that, even if the adopti
sawmy died childless and intestqtc, his Arzi rel

ating to the manggem
Zemindari contains an indication of his intentio

4
L
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: ) T : G t conclusion I may
ol e T, : issues it is immaterial at wha EL
 Tssue TIL—After my finding on the above_msue I i if she was only in with
i;‘:z;,mr@rd to the Zenuineness or validity of Dorarajah’s Wm,’t f:; l:f:ereh ok death. 1fis
;I. l_l'm{ﬂg 1'“‘.3 estate for life, she was, of course, incompetent .to et s Ak Conn
R '. S :":‘-'e.r that T should set out the evidence on ﬁtls point to aasls.t (B C.. Book 81), but he
oo ':;l‘h;l Wiu'(c ) was filed on the defendant’s behalf in the fqrm;l't;:l circ!'lm;tanc“ SR
) Rt s 1H (L. s 7. '~ an 2
e R L s pleadin , or rely upon it in any way, fe iy i that
: ﬁ{‘?trgf;l::l:nit:: :ep:Orl;egi;: mind, It is admitted that ths.e W:ln. !"13 m:::ziw::d 2
r:;; *‘6&%”&{0611%&0:‘, this defendant’s opponent. The defefxdant s (:»':u::eu :elizss, i
oo &yf it till then, but when the Collector was about to withdraw ;d s s Sy i
' -ll::::n;it filed. It ‘Ws.s filed accordingly but not as a docnm;nt'p{]li'chﬂfor B o chostice,
) ¥ . ¥ 'as 3 .
- B ment found in the Collector’s recor i s e bat it
defe:d;nt;:l?fz:;hac??ful to his case. What that reason was 1t is :lﬁvc;-ll‘; ?:: ;:1;5‘1:;; 5
the defendan » 5 : t his title on the Wi
R ’s counsel did not pu 2
rasaball e iy c}@fttha;[(:e::j al?:v: had a passing idea that it would tend to defeat :,;hel (.7:2;8
SR By Tehef ‘?Pr:l lt. or possibly (though I do not think this likely ) e thhe prc:seltlio: a;%l the
e ,cfan.n s t:a ’ed : having the Will and_his evidence consentl'ng to t ea t‘;}p record can
it b; st" :ll:atein- his reason, I do not consider that his having P“_‘d‘t °’}’l ; iet R Al
fa.me ;ggo@- ' ‘;:" from disputing its genuineness now. Idonot even consider ;g a.h‘bit pxXXIV.
s ’;‘i:‘mp stl::)pél' or rather is as strong a point against defendant as the Fixhi
as nearly to an estoppel 3 - s
to which I have bove. ab? ill be found at
A Wl’;;h F'h;:ivit:??r:i to the Collector written after Dorarajah’s death, and will be foun
. MR P e .

N e Court of Wards on her account are to be placed in my
. BowW under ,@'i’i’?‘“ﬂ?&: ‘:::,; ‘the worldly usage, and the rules observed :(’l’(;. ;he
~ possession a7 3 If she had in any way recognized the Will, it is curious that, in addi ;o'n
B el sutkntee : g d recognized rules, she did not say ¢ according also to my d;anghter 8
o Vb Hi?doo. L“:’ s i 81‘tl:e whole Arzi together, it does not even show .concluswe]y that
express d““’““?' ' f'i:h;gm : it hardly amounts to more than this—** I am entitled under Law,
i ezen h;?iiid r:les' at;d even 'ﬁora.mjah’s husband admits this, and has addressed you to
- usage, and recogni ! Wiy
© that effect.” ¥ in existence on the 27th September, which is the
‘There e be no do“btxﬂ,;;g: w;;:: i; tlzzli?gz:btnthat at that time it bore the genuine
 date of both SaL m‘ldf D ira'.ah'sr husband; of plaintiff’s (natural) father, Kadambana Teven;
4 sig: ﬁ‘”‘i’%?".“mmns S J of plaintifi’s 6th and defendant’s 44th wntn-ess; and of the
of h"m” brother, K,ottas;v:‘nfg ‘m-ports to be signed. Dorarajab, howeYer, died on th.e ?4th,
. other persons now_dead by;-; B o o N bl i Noe sition 5T Gt pautilton
 and the Will was executed by e iR ws A (E) to the Collector, reporting
 the 23rd. On fhe 94& "Bhed‘a:hat Arzi is set out at p. 84 of the Privy Council Book. The.ret.l ;.
e Ha s tothon A that Arai, ora hint that any Will had been executed. The plainti
*n?i-‘““"d“bomthew’!l g _ ad téd, S5 ot o o Zemindari, and it is hardly conf:elvable
is simply said to bave ‘been ;p Zemindari had been made, postponing his claim till after
tha if?fomalmtﬂemenﬁ"f t ;usbandandxf Nk ssthomins had actually been put into
he death Qf_‘?“_}““}“d' ﬁmxsed ﬁ"e;'inrsi}énce'; On the 25th Dorarajah’g husband reported
' vould have Peenpa =5 mgth& Will. On the 27th he writes again (XXXI. IL), for
. ﬁlm?:;:n th Wil bad_been.sent through the e
s L 8 LIDESuak e i s ver the delay. The Will does not see
Vards. 'ﬂti’jf looks very much liki ;d:v;‘:: &:50::8 at Rgmllad (B. B. and XXXV,) I}

h)-

; ion wi ifest from the
& TR pee TP re says, ‘‘ my right of succession will be RA 2
page 90 of the P. Q...Book. : 3 ﬁl“m"sa’]:’unz fds pab ﬁﬁing:th_ezemindul in my name,”
' SoadShdiie B ﬁm‘_gh} aughter thr ugh affection, ihez;md my
d 'ﬁﬁrﬁi’y the will of M ‘my Zemindari and all other property
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18 not a thing altogether unheard of that a Will shoufd bb got np'%y' a pa
death of an important personage. 1t is said that its genuineness was never
~ impugned at once by Mutta Virayi, and the* only Teason why the Collector

obJeccxon was that he held both Will and adoption to be wholly invalid. ~His
** deed of adoption, dated the same 23rd September, forwarded to me w

Manager in an address of the 27th” (XXXV.), certainly does not tend to §

genuineness as unquestionable. The plaintifi's 6th witness swears that

and executed by Dorarajah immediately after the ceremony of sdovhon. The

‘witnesses speak to the same effect, but they did not attest the Will. Th/& d

witness, on the other hand, swears that the Will was brought to him bx Ke,

later, and that he attested it at Kottasawmy's request. This witness is ‘perhipcg '
much credit, for, on his own admission, he attested a Will as genuine um E‘ ]
executed, and which he had every reason to believe not to be genuine. 0;: :
plaintifi’s witnesses have evidently told a eoncocted story as to the oral arrange
the sugcession to the Zemindari. The evidence shows that the adoption of the plai
determined on several days before, and if any terms were offered and agree

assuredly have happened before the guests were invited and had a: y

ceremony. It is highly improbable that all these men would have been allowed to MM

girl at all. Some witnesses, ladies and maids of the palace, were examined n this point by

commission. As I have not to give any opinion regarding their demeaun'nrfh L .

the defendant s witnesses seem to me entitled to more weight. , four

: ])orwih was not in such a state of heall:h or sense s to ‘be ab

. Some of the defendant’s evidence is curiously  in a.ecordmoe \ﬁ
E. XXXV.and XXXVIL

Kunjara Nachiar, it will be remembered, was plaintiff in one of the a&op_ :

e .as reversioner, which, of course, she could not have been if this Will of Domrqth'

; *' g% Indeed, if the Will is a true one, it is astonishing that neither Dorarajah's husband

& Should have taken any step to resist the Collecm;olaranon that the Zemméa!:; io 1d e
By ; and that their rights should have been ignored throughout. If they really b"h‘, i%’ i
. it is hardly possible the plaintiff would have supported defendant’s adoption in Court, or

husband would have attested the deed of gift by which Parvata made over tﬂ ‘

; Doraraj ah's death reached the Manager before the Will did (B. B. ),
.!;;:' - and express acquiescence in the defendant’s adoption shows at all ev
g regarded themselves as having any rights under the Will; that :
' XXXIIL to the Arzi, XXXIV., nor the, admission of the Will at defenda
record of the adoption suit is fatal to his present objection ; and conseq :

*that the lel was got up after Dorarauah’a death to qmet the orlglmlk

out Muttu ¥irayi, is not undesemng of conslderatmn :
Issoe 1V. —There are two ob,;eotmna to the validity 03' &

property . . . . the duration of :
completion of the 18th year of age. ’.l‘he

i

g
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to inheritable property, but took the property as devisee. She certainly succeeded to it in the
ordinary sense of the word, and it is equally certain that the property was inheritable. The last
clause of the preceding Section speaks of females succeeding to the possession of property by

itance, gift, or otherwise. 'I'he following Section speaks of persons ineapacitated by mental

infirmity as distinguished from minors : the words there are not succeeding to inheritable property
~ but succeeding to property by inheritance. I presume that there was some reason for the change,
- but I cannot think of any except that a gift or devise to a minor is a thing which may be antici-
~ pated, whereas none is likely to make a gift or devise to a lunatic. In other words, the framers

of the Regulation seem to contemplate the succession of a minor by inheritance, gift, or otherwise,
the succession of a lunatic only by inheritance. I cannot, therefore, admit the first step in plain-
tiff’s argument, namely, that when they spoke of a succession to inheritable property they intended
to limit their enactment to cases of succession by inheritance. The mischief aimed at in the Regu-
lation would, of course, be as likely to occur where a devise was made to a minor, and no gnardian
_ appointed as in a case of ordinary inheritance. The words immediately preceding the 4th Section
clearly recognize the case of the Court of Wards being in lawful possession of the property of
a female entitled to it by gift or otherwise. If so, the inference is that the preceding Section (2)
which prescribes the circumstances in which the Court of Wards may act must have been intended
to cover such a case. In other words, the present case of a female ‘succeeding’ under a devise
must be included in those ‘‘ cases of property devolving to heirs incapacitated’” in which the
Conit. is authorized to act. I consider, therefore, thateven if Dorarajah’s estate was not an estate
~ of inheritance, the Regulation would still apply and extend her minority to the ciose of bher 13th
~year. This apparently would have been the case even if the estate had not been taken by the

His ;Q‘!ﬂﬁhof Wards (1 Beng. L. R., F. B., 49), but it is admitted that the Court had the estate under

mnigement at the time of her death 1t is, therefore, unnece:sary, for me to consider the
’ﬂ' q\lgsuog vhe!her, if the Begnlahon did not apply, Dorarajah’s acquiescence in the

art of Wards' maua.gement and her neglect to dispute it under Section 7, would estop the
'-.plgmtlﬂ from assertmg 30 years later that their management was throughout illegal. It will
" have to be remembered hereafter that this objection to the validity of the Court of Wards' inter-

ference is a perfectly novel onme, and has never been heard of in the seventy years which have
elapsed since the enactment of the Regulation.

The other objection to the validity of the Will is that it purports to make a transfer of

* the Zemindari, and such transfer not having been registered as required by Regulation XXV. of

1802, Section 8, is null and void. "This Court is bound by the High Court’s decision (3, H. C., 5, 67)

~ that non-registration is not a mere question between Government and the Zemindar, but renders

~ a transfer of a portion of a Zemindari absolutely null and void. I do not find that decision
touched by the two subsequent decisions (4, H. C., 396, 463) quoted by the plaintifi’s Counsel : all

~ that they establish, following the decision in"8 Moore 18 that a permanent lease is not such a

transfer as requires regl‘tmn under the Section. Then the plaintiff's Counsel seeks to distin-
guish this case on the ground that the transfer here is of the entire Zemindari. It seems to me,
as I stated at the opening, that the words of the Section cover a transfer of the whole equally
- with a transfer of a part. Proprietors are at liberty to_ transfer their right in the whole or in any
M + but unless such transfer, namely, a transfer either of the whole or of a part, be regularly

»::,reg;sbared ‘such transfer shall be of no legal force ak effect. . The object of the Regulation, no
~ doubt, was to protect the rights of Government, and it must be very material to them to kuow

~who is the proprietor with whom they have to deal. I also find it difficult to distinguish this

ma on the ground that the transfer was not mter vivos : the Section speaks of every kind of
ansfer, ** by sale, gift, or otherwise.”

+ ‘There is, however, another answer to this technical objection sby which I am glad to say it

: depted The transfer is first to Parvata, then to the original plaintiff, lastly, to the

lamt.nff. ‘The transfer to Parvata was registered. It is true that the Collector registered

s eeasor ln her omn nghb Qud !gnored the lel but that I conceive would make no difference ;




invalid, because he chose to ignore it, and did not r

inheritance as daughter’s’son, by adoption, of Ramasa

“gince the inheritance fell in. If, on the other hmd,

_ of the wife, but the adopted son in such a case coul
: ctml& claim through her generally, Ido not think :
~ from adopting for the purpose of passing her p‘r@eﬂy

indirectly accomplished which it prohibits directly.

‘ be inferred where a prohibition by the husband either has been

tained and registered. It is now settled law that a suit will
registration, and the Collector is a party to this suit. If ﬁ p
bo registered, and it seems to me, the Collector heing &
prays not only for the recovery of the Zemindari but |
On this ground, T hold that the Will, which was certainly

So far T have dealt with plaintifi’s claim as dev

Sth Issae ' ﬂllﬁﬁO‘ :

: if plaiut:

Dorarajah took an absolute estate as Stridanam, the 'm“
or present plaintiff was her heir, certainly not P&rnt&,in

estate, and Parvata came in afterwards in her own rlgﬁt
bave to seek for the next heir of Ramasawmy, and pmlﬁf
ke is his daughter’s son. B L o

Issue V.—The first answer to this, and one which is
Regulation V. of 1804 applicable, is that the plainfiffs ado
25 expressly provides that it shall not be competent fOf

it seems to me that the adoption of plaintiff, whether by I
her together, was wholly ineffoctual to make him her lon, or give hi
i8 quite trus that a husband may adopt without the col sent, d ey

I may here mention that the sixth issue has been given np;(ﬁ it

tiff, though he takes in his father’s place, does not claim through him, bu
: Issue VII.—If, however, plaintifi’s adoption as Dorarajah’s son was
that he is entitled before the defendant, and that the defenda.nt"s subseq t 2

is ineffectual as against him. First of all he relies on the case at 10, Moo. L. .

a subsequent male holder who was in with full rights by making an hdopf:xm
might help the plaintiff if Dorarajah was in with full right-s; and he could
then failing her Will he would be barred by limitation, -
Then he relies on the passage in the Privy Council's decision in
have set out at the beginning of this judgment. Now Ramasawmy'ﬁ
all, made either an absolute gift to his daughters or a striet
exclusion of his widow, or it simply postponed his widow's claim till his
amounted either to an absolute gift, or a strict settlement, the p
If not, he can simply claim as daughter’s son, and cannot take advan:
the part of Ramasawmy to be represented by his danghter's line,
will not help him, and the only remaining question will be whbher"thn
in existence a widow can be allowed to adopt. In the judgmentv of ﬂn
ships stated their conclusion as follows (12, Moe. I A., 443) :-.-.“ The

be reasonably deduced frome his disposition of his property, or th
‘compelent lo the jull performance of religious duties, (,:r from
family which afford no plea for a supersession of heirs ox'x the gro
adopt a son in order to complete or fulfil defective reliki us.

Fd  Proceedings of the Madras Government, Revenue Department,

s o 17th January 1873. ; ‘
~ but it by no means follows that the existence of a daughter’s adopted son would have the same
. efeet. A full Bench of the High Court of Calcutta have held that an adopted son cannot succeed
to his adoptive maternal grandfather’s estate, even when there are only collateral heirs (Suth. W.
- R. Spec,, No. 121), and the Judges remarked : ** The adopted son standing in the same relation
~as a natural born son to his adoptive mother or her father is altogether opposed to the theory and
- principle of Hindoo Law. According to it a son of some sort is essential to the eternal happiness
~ of aman, and in consideration of the performance of funeral obsequies the adopted son succeeds
" 4o the estate of his adopting father. But ‘‘a woman needs no such mediation.”” ‘*The adopted
son, whether adopted by the husband and wife in concert, or by the husband alone” (as seems
probable in this case), ‘‘is adopted for the benefit of the husband.”” And the reason given by
- Macnaghten why he does not succeed to the estate of his adoptive mother’s father is that he
" *“becomes the son of a person whose lineage is distinct from that of the maternal grandfather.””*
With this decision before me, and with my view already expressed, that plaintiff was not even a
legally adopted son, I refrain from discussing the question further as between a daughter’s natural
gon and a subsequently adopted fson to whose adoption he has deliberately assented. The cir-
‘_fcumsta.nces of the family, asunderstood by the family including plaintiff and his alleged adoptive
father, certainly justified an adoption by Parvata.
3 I now pass to the last question arising in the suit which is whether the plaintiff has not
_entered into a compromise, whether he has not renounced such rights as he had, if any, for a
‘vnlu* consideration ; and if so, whether such compromise or remuneration will bind him and
~ estop his setting up those rights in the present suit. There are two agreements, and plaintiff
- admits that he signed them both. He alleges, however, that he was not allowed to read them or

hear them read, and that his signature was extracted from him * by force and fraud.” The nature of

or fraud was not stated in his Counsel’s opening, which put the case as onme in which
~ there had ot been a full and fair disclosure of all the facts. What precise fact was known to the
~ defendant and kept back from plaintiff has never been stated. It is, therefore, hardly necessary
f ~ to refer to the cases of Gordon v. Gordon and Groves v. Perkins which the learned Counsel quoted

* from the Notes#o the leading case of Stapilton v. Stapilton (2 W. and T. L. C., 766—7). Both
 those cases went on the ground that there was a material fact known to the one side and not com-

~ municated to the other ; the knowledge of which fact might reasonably have prevented the other

~ gide from agreeing to the terms of the compromise. In Gordon v. Gordon the fact was that some
sort of ceremony had been celebrated between two parties, and the person kept in ignorance of

this fact would have been clearly entitled if that ceremony amounted to a valid marriage. In

~ Groves v. Perkins the value of the property given up was not disclosed. In the case which inter-
venes between these two, Harvey v. Cooke, one side had received legal opinions, and knew the
‘state of the accounts, and did not communicate either to the other. I presume it was to get as

' near these cases as possible that the plaintiff pretended absolute ignorance as to the nature of the
~ adoption suit, of the High Court’s decree, and of the existence of the Privy Council, or, indeed,
~ of any Supreme Court sitting in England. He also denied having heard of Dorarajah’s Will, but
~in this he is distinctly contradicted by his own father-in-law. He would not admit having received
© even from his adoptive father, or any one elge, any but the very vaguest information regarding
4 his title. Beyond this, I am not'&re that there has been the faintest suggestion throughout the
 case that the defendant can have had any information which he withheld from plaintiff. 1 do not
~ for a moment believe any one of these allegations of ignorameeg and the plaintifi’s case entirely

breaks down so far as it depends on any concealment of facts.

i Then it is said thathe is a nggo=simplet°n, and advantage was taken of his defect of intellect,
¢ was under examination beft e me for nearly four hours, and 1 am bound to state for the
‘mation of the Appellate ca‘ﬂ_(j.h,hongh, I thiuk, a perusal of his evidence will lead them to
< : 1o siens of a deficient intellect in bim. He was, of course, bound

" the same conclusion) that I saw nos ici
% '?Mﬁmm‘ of all sorts of matters, but from his demeanour and evasiveness I had no doubt
¢ M?’ merely W‘ - Exe ept that 319 was so foolish as to expect me to believe him, I am
clearly of opini qu:t ed gﬁ.ﬁl«&«dinm intelligence, -
P o R 2 Ml N 3 :
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; dehberately supported and assented to the adoptxon of the defendan

. point to be got over. There was'also tb‘gdlﬂiculty of hmiﬁtioﬂ. |

5 psrty had any reason to suppose that he could make out a good title
.' '-athzrwue have possessed had already been pretty ¢

- reference to his attempted adOptxon had been made
W on the contrary had :upported deiendant 5

reasonable proportion to what was given up
and binding. Of course, in one sense it was. the
 renounced whatever right he had, if any, ﬁmtht
of the parties fairly, it would be nmum‘.ﬁo:?oe"
previous issues.

as heir. As dev:see his title depcnds on sevenl, pQ -
perty absolutely : this propositibn is based on n@dfoeﬁ_unl

the compromise. It had been ignored by the a.uf
it had seen the light again for a few minutes in the ado
was clutched by the Counsel ; it"was never from thg.tm
any of the Com‘ts which dealt vnth that suit. I h

adapnon had all along been regarded as autl de void for
Will. I do not believe that plaintiff ever lived with his adoptiy
seems pretty clear that it wasregarded as a meredevice which |
not only on the evidence in this case that he was living with his nat
as one family, but also on the proceedings in the Adoption Suit. 2
in that suit. somel

seeond son of his natural father, and not a word is smd about his adoptmn.
that both plaintiff and defendant had every reason to suppose the adoptmn
not have a.ntxcxpat,ed the present novel argument for his valldzty

tl
to assert a claim in himself without first making out that th® adoption ?
" him. It may be that this assent to the adoption will not opemke__u

My view of the plaintiff's position, therefore, at the time of thi
or as her adopted son, and that both had every rom to

defendant’s adoption and suit. That being so, the

1 . his brother Janakarajah is one of the witnesses on whom plaintiff relies mos

-Uu‘ Mmlrm Governmenf lfeaeuuc Departm“t ’
l7tlz January 1873. ‘

to lead elthar plaintiff or defend&nt to suppose that they thought plaintiff’s adoption
Ou %he cvntrarv, they are remmded that it had from the very first, been treated as

* likely to hwpen than what tbe defendant’s evidence shows actua]lﬁﬂxd happen. The defendant’s
f ~ Agent or Manager at that time was Seturajah. He bad married the plamm s own sister, and
This ‘Seturajah,
"». like most other people acquainted with Ramnad, must have been pretty well aware that protracted
‘and expensive law suits are often constructed out of the most unpromising materials, The
. estate was already much impoverished by a decade of litigation, and here was the germ of another
i possible suit suggested to his mind. I can 1magme nothing more natural than that he should
suggest to the Zemmdaz the advisability of nipping it in the bud, even at a slight sacrifice, and I
: thmk that such a proposition would have been ‘made in perfect good faith, not with the object
- his young brother-in-law but with the double object of obtaining for him some slight
e secured to'the estate the rest which it so greatly needed. Nothing again can
hn thut the Zemmdar whoae title had Jnst been estabhshed ab snch cost should

8 - These are omboﬂled ih the Agreement L which is engrossed on two stamps
dr urgdlysxgned by the plaintiff. The village chosen by plaintift is Karathanendal, and
ds he gives, or is said to have given, are that it is near Mannandy where he lived,
- wife's fumly lived there, and that he himself had some pannay lands theye from which
s bo “ryot and proprietor he would be able to extrac considerable profit. The agreement
prbvxdes that this village shall be separately assessed and registered as required by Regulation
- XXV. of 1802 16 was. preeented for regmra.txon and daly registered on the day of its executxon

s oyer for the present the evidence that this agreement was acted upon and come to the

j"ent dated a year later. The signature to this agreement is admitted and that
i ' "akalatnama for registration denied. This varies the terms of the first agreement
eqh and the variation is said to have been made at plaintiff's request. The evidence

.had been dxsoovered tha.t separate reglstrahon of the vxllage under Regulatlon XXV.

up hm hfe-penmon. As to"ﬂle honse the lgreemenﬂ racxtes that some part of 1t
m}ed, ‘and the balance of the Ra 4,000 is eondttxmed to be paid over.

dence as to the voluntary. emusion of ihase a.gmmnts is perfectly clear, natural, and
1. i a.dmﬁb&]y tttaswd by Seturg)ah who dned before the second agreement. It
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Proceedings of the Madras overnment Revemw Bapdﬂmiu

it will be impossible for me to go through all these little objections, and with due regn‘ﬂ to tlw
limits of a judgment I can only observe generally that both agreements and both Vakalatnamas -
are established by the clearest evidence. The plaintiff alleges that he was forced by threats to
_sign both agreements, but that his signature to both Vakalatnamas has been forged ; in other words,
the Zemindar in each case has chosen, for no conceivable reason, to snpplemenf. his fraud by %
little forgery. Of course, I do not believe this, but here again I have only space to M:y mmﬂy
that 1 consider the plaintif°s evidence unworthy of the slightest credence. ‘The sxgn&hlrel
perfectly correspond, and the Sub-Registrar is an independent witness to the Vakalatnamas.

Plaintifi"s stary as to the first agreement is repeated almost verbatum by Janakarajah and
another witness (12th and 13th witnesses), but it carries its own confutation on its face ; among
other things it is absolutely incredible that such a’ transaction would have been carried on by.
the Zemindar and abetted by the Sub-Registrar in their presence. The story is further sought
to be bolstered up by the production of a letter (C. C.) alleged to have been written by Seturajah.
Of this I can only say that I believe it to be a forgery and a cunning, but about as impudent an
attempt to impose upon the Court as I have ever met with. Its appearance was almost enough,
but the signature is also disproved by the Zemindar and (in a fairly reliable way) by the 14th
witness who was Head Clerk under Seturajah, It may be considered as finally demolished by
the account given by Aramanay Sawmy, plaintiff’s brother, as to how this precious relic came to
‘be preserved for four years and then found by him during the hearing of the suit, and at the very
snoment when plaintifi’s case seemed to be breaking down for want of some documentary
‘corroboration. The writing is no doubt somewhat similar to Seturajah’s ; it is possible that his
brother, Janakarajah, writes like him. That the plaintifi's story as to the ﬁrsgsagmmt ,ig
untrue is made still clearer by his own account of his subseqmt eouﬁhq. ng 8 not

‘that he was cajoled, but that he was compelled by actual threats ty@ ‘nan
might reasonably have concluded that the contents of the paper might effec
might be as well for him to ascertain them. J anakarajah says Setnmahidd lmnﬂio : 8
desiring him to keep them secret, but plaintiff admits that he made no inquiries w"hatever hbont
the matter. The only people he ever mentioned it to were his adoptive father, his brother, and
the late Ponnusawmy Tever. As for the father the mention to him seems to have been of both
agreements together, and as for Ponnusawmy plaintiff seems to have been perfectly satisfied with
his assurdnce that he was sorry, and would get the papers cancelled ! The brother, *nanay
Sawmy, again says plaintiff told him to inquire about the contents, and also informed him who
were present ; he further asserts that he did make inquiries but from whom he does not know ; he
does know, however, that he asked noneof those who were present. ; i

Plaintiff’s story as to the second agreement is equally ineredible, and has no direct corrobomtmn
at all. Aramanay Sawmy again tells an improbable story about the Zemindar havmg fined him
% s.500 for cutting some palmyras, and in cross examination continually contradicts himself.
The other witne‘sses, who (according to plaintifi’s evidence) were present, have not been called.

Then there is a question to which the greater part of the voluminous evidence, oral and
documggtary, is directed—a quesuon which, in any other country but this, could hardly arlse,
and certainly could not long remain doubtful. It is whether or not the plamtlﬁ' actually
enjoyed the village of Karuttanendal for two whole years as asserted by the defendant or
whether the whole mass of evidence adduced to prove this is a mere concoction, and a concoction
dramatically made from time to time, for this was almost admitted, so as to deceive the Court
and carry on the fraud already practised on the plaintiff. I must say that the probab:htus
are all on the side of the defendant, and I must further admit that bhis case in tlns respeet
is as complete and as gatisfactory as could reamnbly be expected. '

1 will take the exhibits first, but hardly to do more than indicate thur natmze, thongh emh
one was duly proved. The first agreement is d}!:e& llth Julx 18& On the 13th a regu, r crd‘er

(XLL.) to put plaintiff into poesemm m : |
issued by the Tahsildar to the Munm@m m ‘lﬁ'ﬂf m m Egj i fi"n!md :ﬁﬁg’m | 2

17th January 1873. B *
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er m necmary I do not see t.}ut thm was any undue delay or unneces- & 1
a8 lllaged by the plaintiff. On the 5th of September another Order s ! {
gm pay plaintiff Rs. 200 towards the agreement. On the 14th September ‘
ition ' mg that ntepe ma,y be taken to settle the quit-rent, and
. repair the monworh and 1,500 to

e

ored 'ﬁ,f, "f %Mﬁly salary, and that 08

hmty, and han nw Ted to ﬂie atfmhum of hxa estate. - But the petition is not
:for an. mier )m aant (XLVI) to phmw on the 19:11 mformmg him that he

bun pntm rpommm. themﬂeetmn of the porwpn could not proceed as 1ts amount

On thezﬁﬂ! Deeember the Tahsildar is reminded (XLIX.) of the order to

ay it mmdm«l;mhm aadidonal 500 The payment of this Rs. 100

a)imiiha pm&dby plamﬂﬂ’s ;%Nipt ‘a8 il is unstamped, but it has =

L established to my satisfaction by witnesses 33, 40, 41, 42, 43, by the order LII. v

Sy 40th ﬁimen. to make it ; by ‘the entries of it in the accounts (LXXXII.
; nams !épcrt {LXII ) THQM mtness s evidence seems to me

i ; paid om Wpﬂamhﬂ” EUEA - 72 Aoy
W‘fbport on the matter ; both seem foi
Ja municates L. to the Inspector. ~All this time the - e
yut on the anuary the Agent called for a return of the incoms 1 S
_ f!ﬂwmmdmg call made by the Tahsildar on the Inspector. I
1 n of the Inspector to LV., and desires him to explain why
nlhgoeﬁom to collect the arrears and paid them to plaintiff. LIX. pr i
1869) repeats this order and ends ‘do you require a second order even for 3,
Al ﬂm 14th March tl\e Agent asks (WI) why the return of income for ten Faslis has e
bﬁn mt. On the (LX) 19th the Tahsildar fines the Inspector for his delay, and directs the 3
m transmission of the tetum - On the 25th of August there is the second agreement N
ing the porappu ; the witnesses ﬂatlna being the 14th—17th, besides the Sub-Rezistrar and Pt
ndar. LXL of the 3lst AW ‘recites that the average income had been found to be e
&8 ' imt that, at plamhﬂ’s request, the porappu had been reduced to Rs. 350, and ¥
 Inspe tor to cnllect it nt that rate. XLVIL is an order regarding supplies for tho

imexpus, aml LXXIX —LXX.X[ are orders purpornng to be sxgned by the same

J,m qimémed £rom 'ohe renorda ﬁen in ohqtge of the Spemd Assistant, and are put
‘ f*ﬂmm m np poasz!ﬁltty 3{( tbeu- hqgng baen _recently forged. All documents

XLIIL, XLV., XLVIIL, ;xnm JL.[LIV ~—LVL, LVIIL, LIX , LXL,
! "I‘XXXL mdyemo othev_ﬂxh‘ibiﬁ seem to have beon sent in to the

mmhbnﬁ o P"' fflnf M oomefrom the Zemindari records,
) 0 %he r;m mgivmqe aﬁom of Karuttanendd and the
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