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ana must also have Deen 1n a

/’rnc'cc%(lr'/z‘frs 0/ I/ze ‘Imlz as (rf)l‘(’l ‘nment, Revenue Department,
184 J!rzz/ 1872.

No. 200. Read the following I’rm-w«lingx of the Board of Revenue, dated 8t
May 1872, No, 744 :—
Read the following letter from J. H. GARSTIN, Esq., Collector of* South Arecof

to the Secretary to the Board of Revenue, dated Cuddalore, 12th April
1872, No. 129:—

I HAVE the honour to forward. herewith, copies of the Decree and Jud

Lrmen
of the }’I‘i]l("f}uil Sadr Amin of Cuddalore, in Oricinal Suit No.16 of 187( ), on the
file of his Court, in which althon 1igh the suit is dismissed the Collector is
bear his own costs, because the Court thun“l t 1

;' Lo
hat it would have been equital
n the part of the Revenue officers to have offe red
;:.\\E_"ncwi to the 3rd Defendant, to
th

the lands sued for, which we

the plaintiffs as water- spread for their tapk

| 1K O
eir paying the tirvah (assessment) assessed upon them if the plaintiffs retained
them for that purpose.

2. The costs amount to Lu ees 124.8- 1, and 1 request sanction to pay the

and instructions as to filing an appeal against the judgment,
5] [ confess that while I think the decree (‘:ismi\.\in;l‘ the suit and vyet sad
iling the Collector with his own Costs on t

o he grounds above set t forth, is wi
‘ appeal, the Appellate Court may lmll that the pla;
have established a prescriptive riglit to use tl

think it P ‘obable that on

1e disputed land as g tank

WK, and am
therefore doubtful about rec ommending an appeal.

4. The Judge holds that the use of the land as a tank previous to 1850

W Ccan-
PRy i«":w were raised viz.:—
1st.—Whe r Plaintiffs had acquired a right to use the land in dispute as tha
water-sp 1i»-i then ":u" g
Ind —Whi thor Plaintiffs had a l)]'iul‘ l'i"'I‘t to the ]72 d i o l\l n fi T Cul ]y,\ L-:;"’]
6. With re oard to the first l’”"'I theCourt found upon the evi lence that the Iﬂ:;}_
R o 2

nada bpeen used tor storing water for at least 30 Years,

1ng to

wow that_the Revenue Authorities were until 1851 aware that the land. which j
) h iz

(rovernment Prop rty, was so use d, it held that such use pre vious to 18 51 di

but as there was noth

| not
assigning 1t for cultivation. on the principle of law that
vient tenement must have known that an easement Was enjoyed

sttuation to interfere with and obstruct its

nt

nment from g

12 OWnNner ol a sery

(A'\:Al“'l:‘\‘,"
» disposed
!

= 3 <0 ) . T e A T e AR :

- As regards the second point 1t was argued on the part of the PJ lm,“[ 8 that
)y their own rules Government are bound to assion th

e assessed lands of a villaoa
the Ryots of the villace in preference to a strancer. To this it wag

S 1"'[)].I.M; on
ehalf of the Revenue Authorities that the rules referred to have not the fore
o 01
w, that they were simply laid down tor the guidance of Reve; ¢ Officers o

generally

i Tj.:‘ 4{:~ :i Ol waste i‘lh*i*- il.l" t}lll; I,i\,‘\- 11‘) not I)l'('\’l'!;f (;4)‘\'(41“:“(,“[ 'tl\"‘:“']ji‘l 3
lands to other than the ryots of the village in exceptional cases g
8. The Court admittin r the force of this artument found for the <Io.~§'n.n\!:mt\-

on the second 1ssue also. The suit was accordingly dismi

.“.\1‘|1.

9. Considering however that it would have been equitable on the part of
S TR

nue Ollicers after such long enjoyment to have offered the lands to the
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should qu 1868 it was decided that a small tank which had become useles®
lamlll : e abandoned.. Arrangements were previously made for irrigating all the
t‘mksl epen((lient on it from another tank. A portion of the bed of the abandoneid
¢ was ung . y : . t

Yok cas; er the orders of the Board assigned to Appavoo Naick, 3rd Defendan
3. Plaintiffs

situate : ‘ ¥ g
(ldssu'{[‘(? for the TOat?ratlon of the land on the following grounds :— 1
s]muld_'be " 'at the land in question formed the bed of a tank in their village 8ter
¢ reserved as such for irrigation purposes, otherwise the supply of W&

WOul(dzb)e insufficient for their lands,

1 Phat assuming the Revenue Authorities have the power to assign thO
and for ey

e ltivation it should be given to the plaintiffs, Ryots of the village,
Preterence to 3rq Defendant, a stranger.
4, Onbe

it was plodded half of the Collector and D.puty-Collector, 1st and 2nd Defendants;

—

Al . 7 gy f

3 (L) That the tank referred to was constructed without the permission ©

: Ve]rnment and was not kept in an eflicient condition by the plaintifis or any.
ne else,

(2) That plaintifis suffered no injury by the cultivation of the land 1™
question or by its ceasing to store water.

(3) That the tank and tank bed belonged to Government who had a right
Lgivgthela

fie land in digagte to 3d Defendant and glggp_glt}iuxgiﬁs had BQ_}'}}I&QJKL‘!LQ”’ :

though the claim of the plaintiffs to prescriptive use for some years before 1850,
and for at least 30 years altogether, appears to be well founded, because there 18
nothing to show that the Revenue officials were aware until 1851, that the 130‘1‘
Was used by the plaintiffs as the water-spread of their tank. He says ¢ The use ©
“ the land therefore as a tank previous to 1850, cannot bar the Government ffofv‘
resuming it and giving it out to cultivators, for it is a well established rule of 1
that the owner of a servient tenement must have known that an easement wa:zs
eijoy ed and must also have been in a situation to interfere and obstruct itsexer”
cise, if so disposed, and again it seems to me impossible not to hold thf}t tlm:
course of conduct on the part of the Government officers since 1851, did n?i
amount (quare-amounted) to a public assertion that Government had not Partew’
?‘nd would not part, with the right to assign their lands for cultivation.” _N? s
1t seems to me that the burden of proving ignorance of thé acts of the plain® £
prior to 1851, lay on the Revenue officers of Government, and that it Was l'lst-
incumbent on the former to prove that the Government officers knew of the €x! %
ence of the tank, while from its very nature, the tank being situated close t0
large village was a thing discernible and capable of being objected to, at any

moment, and therefore I doubt whether on appeal the judgment will not s
reversed.

Excrosure No. 1.—Copies of Decrece and Judgment.

0
SueMiTTED to G overnment with reference to G. ., dated 14th December 1879,
No. 2,025,

s Ryots of Trivenanalloor, the village in which the tank W83

I =

B e
Proceedings of the md» Yovernment, Revenue Department,

" g hlay 1872,

.W
villacers on condition of thgmyingﬂle annual assessment the Court decreed that
o ]

all parties should pay theif @own cgzts. ‘* The costs of the Collector are Rupee s
ok i he decision as to
' ion the propriety of the decisio
10. The Board see nosgason uestion .
costs. It is elear from fﬁ’ tenoﬁ the Judgment t}hat tf;eiﬁ'iva:uﬁf;:gu;%
frivolons of vexatious in tho aetion and that though tthl?rpcase SER

injustice at the hands of the Government Officers yet thel

e d that pay-
hardship. The Board therefore recommend that n:i agggal be ms e an av pay
ment of the costs incurred by the (lollector be sanctioned.

e

No. 201 Oxper THEREON, 18th May 1872, No. 801. .
. | Tue Government concur with the
\ Biiioc ancpns: \ Board and sanction payment of the costs

awarded against the Collector.

(True Extract.)

(Signed)  W. HUDLESTON,

Secretary to Government.

To the Board of Revenue.
,, the Accountant-General.

Exd. ¥, R. Bantleman.
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(ir1872. Bf

Board of Bebenue,

MADRAS.
c/}/-f,///f

Proceepings, St May 1872, No. 744.

Suit—No. 16 of 1870—filed in Cuddalore
Principal Sadr Amin’s Court, in South Arcot
District, to establish plmntxﬁ‘s right to a por-
tion wf the bed of an abandoned tank.—Letter
from Collector, reporting dismissal of —and stat-
ing that Collector has been deereed to bear his
own costs, —submitted to Government, with
recommendation to sanction payment of costs.
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