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‘-’".-' . P:oceedmrrs of the 11Iadras Government Revenue Department
e = ) “ . 23rd Marc/s A87L '

Read the followmn' papers e

}
,‘
(- . - dated Madras, 2nd February 1871, \To 29 — i ‘

,g ‘ Wx"m reference to the Order of Government dated 7th Decembcr 1870
]

3

; No. 1,962, Revenue Department, requesting me to mstructthe Government Pleader

' to lnvestwate the title to the West Hill Barracks at Calicut on- the Malabnr Coast,’

. and also to settle the Draft Deeds in connection with the purchase of .the property
' from the East India Iron (;ompa.ny, I have the honour to state that I submrtted the -

" i necessary papers to the Goverument Pleader, and have had several interviews with
{ him thereon; and I now forward, herewith, a copy of his opinion and observatrons ,
§ on the title to the. W.st Hrll Barracks at Ca.lrcut tovether wrth the Draft Deeds as .

. settled by him, : T .

: -

: having had to make a reference to the Coller'tor of Malabar, to examine the plan.

f, of the property furnished by the Company 8 Agents, and also to ascertain the
" correctness of the descrrptlon of the property given in the Deed of ‘Conveyance.
3 I have submitted the Draft Deeds, as settled by the Government Pleader,
,to Messrs. Dymes & Co., the .Agents of the Company in this country, for therr
i perusal and yestérday the Drafts were returned-by them to me approved

4. - As the Guvernment Pleader has, in consequence of “the Order of Govern--

(ment dated 7th December 1870, No. 1,962, above referred to, had to give. his -
; opinion on the title and settle the Deeds in the stead of the Advocate—(xeneral I

have the honour to inform you that I marked on his. Brief the usual foe ~f 140 Rs,,
and request the sanction of Government for 1ts drsbnrsement out of the funds in

myhands - ‘ . . R

' I OPINION
MEssEs: Dymes & Co the Ao'ents in thrs country of the Laet Indra. Iron

Company, in reply to an apphcatron by the Government Solicitor: for the Title

* Deeds of the Company’s property at Calicut, state that no such Deeds can be found

erther in England or at any of the Company 8 statrons or agencies in thrs country /
i The tltle, therefore, which I have to advise upon is 4 merely possessory one, ‘and

| its validity depends entirely on the Limitation Act.
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No ‘360, From H. G PRICHARD Esq " Government Sohcrtor, Madras to the g
‘Secretary to Government Revenue Department Fort Samt George,‘

+2. Thedelay in returning the papers to Govemment was occasxoned by my
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2. Independently of the questron as to Whether the Company has acqurred ‘

L titlo by possession, which can be safely relied on, there is one dancrer to a pur-
i chaser arisicg from the fact of non- productlon of Trtle Decds which ‘may practi-

. ca.lly be of little importance, but Wlnch I must neverthcloss pomt out, and that is, tho

habrhty to mortgages or other mcumbrences created by the Company According
; ! to the principles of equity, a purchaser who takes a Conveyance wrthout getting tho
| Title Deeds is, by the very absenice of the Deeds, supposed to be putupon inquiry,
i nnd will be postponed to a prior mcumbrancer who has the Title Deeds, even though

he has not the Iegal estate, if the exrstence of such an ‘incumbrance could have(

been drscovered by ordinary drhfrence If, therefore, the Company should have

rarsed mone) by depos1t of the Trtlo Deeds, or any of them, it mmht be a questronv

F S N

¢




>

- Proceedings of the Madras Gorernment, Revenue Department,
23rd March 1871,
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whether the persons in possession of the Deeds had not & claim upo

. asagainst Government. Practically, no doubt the character of the lea

°f,th_e Company is"a sufficient guarantee against the existenco of an

B brances at any rate of recent date, and against any created more tha
. ago t}le Limitation Act is complete protection.

-8 Ttis stated by Mr. Maylor, the Company’s Agent at Calicut, th any

' of the landed property of }hc.Cm"l‘c“t"

at Calicut, about 37 cawnics 11 ‘cxﬂ 1d,

originally belonged ton Mr. S "c- . in

and was acquired by the Compan) _

| & ' . 1 HY]
fee by purchase prior to the year 1810. All, but about 13 cawnics out of u,? o :’
for at least twenty”

have certatuly been in possession of lessees of the Company by
z::ré.o m'ﬂxe lands marked A, and A, in the plan, about 3 cu\\:niCS: ""'cr:::;‘tin 18
POSSessioia?z’ to the lfxtc Mr. Conolly for ninety-nine years it 1843, ° ssession ¢
Govern o that tlme.until his death, and since have been 1n 11‘011?0‘ and B.
wer almem’ by whom his in ds mmktd B -cufY
j‘eaxe-s, :r‘]’dlif":e‘}.to t.he fame person by the Company at tlu{ £2ING dﬂff’ i‘::; :f tho
Toase, siugs ‘:;L }u l;ls possession, or that of Government, until the cxl;x‘r:t o ants O
- thie Cugy pany K:l“lt iy have been occupied by Governument as mont l ¥ 150 appears
Y. Lhe land marked D., known as the Rock Hall property, &%

« - to haye been :
e en i < . 5
: U the possession of levsees of the Company since 184

leased v,
the . ,
T odd éz‘xw);;ie;e‘ (;omp.a Ry to Mr. Strange.  As to the posscssion of 1“." rem
they have b:;t ‘€I 13 no information in the papers before me, but it i3 bcl.l
: ‘en . : : u
_ Other langy” 1n the possession of the Cumpany for about the saino t
Sy
. I‘OSSessio
01: b)‘ th
“mitay
) ) AThe fo

at the whole ~

' Se; Collector’s letter ( paragraph 3) embodied in
~ Troceedings of Government, Military Depart-
ment, 22ud December 1863, Nos. U33—035,

terest was purchased. The lan

naining
c\'cd thd

Y have
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Bofall et a8 scems almost certain, that the Compan
i temacy ¢ lands for at Jqy twenty-five years past, cither
s, they have now an indefeasible possessory titlo by

lon Act, unles
3 . . . r mof
Tmer co:\t' ¥ the property was originally the subject of ntrust©

the laty,
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" Proceedings of ‘the*Madras Government, Revenue Department,
o - 28rd March 18710 R

N

" of thein’wérfe‘a originally acqx‘xiré‘dil‘)"y way of ;hoi'tgagé Qi' not ;vfpr‘b‘yJSectié‘xi’ 5 of

- the Limitation Act, the cause of action against a bona fide purchaser for 7valuabAIer o
" consideration from a Mortgagee, etc., dates from the purchase, and it has been held -

" by the High Court in a recent case that by the combined effect of this Section, and

' Clause 12 of Section 1, the period of limifz}tiqn is twelve years from the date of .
", ‘the purchase.- = e Sy

altered the covenants in the Draft Conveyance accordingly. - These covenants will

upon the property. - . - .

" adescription of the property by boundaries, and have made a few other alterations

" 6. Taking into consideration all the foregoing circurxfysténéesf,iIithil\lk that ~— -
thetitle of the Company, as a merely possessory one to these lands, isas great asa .
title of that nature can be expected to be; but I am decidedly of- opinion that the -
Company should be called upon to give absolute covenants for title;‘ and I have ,

be, in effect, an indemnity by the Company against any clziims or incumbrances

7. I have added to the Draft ,Conveyapce,' as settled by Counsel iz 'Erjxglénd, o

_in that p%xrt ‘of the Draft. ~The plan 'arid,de'scriptibn:ofitheh property as- altered -
have been referred to the Collector of Malabar for verification, and are stated by . .. - -

purchased by Government in 1861, but of which no Conveyance was cver executed.

" not forthcoming, consequently it is impossible to carry. out 'thé»S‘l‘l‘I‘X;C.Iidé!""lfll the
- form settled by Counsel in England by endorsement on the Lease." I have, there- = ©
fore, settled the Draft Surrender to be made by a separate Deed. I have no copy =

. of the Lease among the papers before me, but it is fully recited in the Draft Release,

Government records, the Draft should be compared with it. " A _copy appears to

have accompanied the letter from this Government to the Sceretary of State for

India, dated 21st Septbmb_er‘iSGlj No.55. v

9. As all the Deeds relate t

or .on behalf of Government, in cases where the Government WQ"hld, but for the

-
[

stampis Rs, 8 (Srchedule 1I,, C!auée ‘3(\))_.'3 . S

e e e e e S

8. It appears that the original Leaso of Iron Ore, etc., to the Company is_ __

and 1 have assumed this recital to be correct. 1f a copy of the Lease is aipong the

property in British India, they will nrécjuife to
be stamped in accordance with the provisions of the Indian General Stamp Act-

" (Act XVIIL. of 1869), though executed in England. Inthecaseof the Conveyance . =~ 7
by Section 6, Clause 4 of the Stamp Act, the expense of stamp would have tobe™ * - °

- borne, by Government; therefore, no Stamp-duty is payable by Section 15, Clause "

'15. “This latter docs not, however, exempt either the Deed ‘of Surrender or the -
Release from liability to Stamp-duty. . It-only exempts instruments . cxecuted by

“oxemption.docs not apply, and the document must bear a stawp. . The ‘In)i"g'perr

" him to be correct,” The Couveyance, as it now stands, comprises the whole of the
Company's property at Calicut, including the piece’of land (marked C. in the plan) -

eiexﬁpﬁr_in, be liable to pay for the stamp. . Th:e‘Deed"’qf_\‘SixgrendQl{c()mes under ©.. ¢
Schedule I of the Act, and therefore by Section 6, Clause 1, the expense of stamp . ~

* would have to be borne by the Company, and the exemption does not apply. . The L
proper-‘ Stamp-duty by Schedule I, Clause 20 (8)is Rs. 16. Sectiqn‘;—‘(i does not - -
provide by whom the ‘Stamp-duty.-on a Releaseis to be paid, and there is no
particular custom applying to the case of a mutual Release, suclr as : the present -
“one. It has, I think, been ruled by the Board of Revenutina spnilar case that the.

DIt et
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Madras Government, Recenue Department, !

Proceedings of the
: 23rd March 1871.

- 10.  Both the Con‘veyance and the Surrender, since they relate to immovable

-~ - property situate in districts i which the Indian Registration Act is in operation,

A e~

.+ description of the Property to which

-« tents, roads, and other properties,
- hone of which particulary is it po

" Trequired by

_ " Proceeding in any Court, or shapy ayf
- have been registered under the Act,

. must be taken that they are sent ont

three monthg after their arr
. of 1869), o

s

3
>

- previously extinguished, With regar

" 'provides.

"~ and amo;

" -rejected. [

" actomipanied by Powers of A

i
‘:

must be- registered under that Act.

. | The Release does not require registration,
being a ‘mere Release of money-clai

ms, all interest in the lands having been
‘ ‘ d to the Surrender, a difficulty arises how to )
comply with the requirements of Scetion 21 of the Registrﬁtion Act, asto tideet
it relates, The Ore Lease, tho rights under
ds to all the Government waste lands within
ara, Coimbatore, and South Arcot. Scetion 21
ing to immovable property shall be accepted,
ntain a description sufficient for identification,
1g the necessary part of such deseription, it mentions the superficial con-
in which tho property abut, and their occupancics,
ssible to give in the present caso. Howover, tho
ay be presented for registration, but, in 4l probability, it will bo
nder the present Act the cffect of non-registration of a Deed of this
-render it inoperative; for
Section 17 to be registered,

which are to . be surrendered, exten

the dist‘ricts_s of Salem, Malabar, Can

\ °s- that no instrument relat
for registration, unless it shal] co

Scetion 49 provides that no instrument,
shall be reccived in evidence in any Civil
et any proper Ly comprised therein, unlessit 5!’3".
If, thereforo, registration of tho Decd of

Su ;
Surrender should be refused, the Deed will bo useless, and the Governmient will have

he Deeds should 1o exccuted in England, car©

here again in tiy i : jon within
i . hoeh g ne to adinit of registration w
1e four 'months preseribed by the Act. T Deeds, when retum:d here, mwust be

sttorney, exccuted in the manner prescribed by Clauso *

.-G, Bection 35 of the Registration Act,

1R  Indian : ' i
The Indian Stamp-duty on the Deeds can bo paid at any time within

ival in this country (Scction 24, Clause C., Act XVIIL

J. W. HANDLEY,

Government Pleader.

- RT January 1871, (Signed)
« ‘ ) . o

; » signed by Messrs, Geg

., onbehalf of the Com{m\y y 18 Iérewigy, i orwm‘ded t rge Norton ang James Walker
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. house and ground known as Rock Hall,” which is specified in the list of ‘boundaries of
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85,7363, From the Government' Solicitor, Madras, to the Se‘c‘relt;‘i"?’ég_G"r_c;fér'n-{Y"f:'5
S - ‘nicnt, Revenue Department, Fort_‘Saint‘George,:‘dqted Madras, 22nd *
. *February 1871, No, 53, .-~ e S

1 3

g e Lt

\'Wn_u soference to yoﬁxl'zo'fﬁcial —mém\ofahdddx, dd?ed the 18th iﬁs’fzint;;~N;)'; ‘29, o

I have conferred with the 'Gb“.ern‘;pcnt"l?ledder thercohl; and I now fopwqi:d here- .
- with a copy of his further opinion, from which it will be-observed that he does .
* . not consider it advisable that the Surrender should be endorsed: on the duplicate -

. Walker on behalf of the East ’Ihd'iz_a,Irjoxi Co;n‘p_an;*. I B )
. 2. With fegard- to" the freehold ‘Idnd'attached “to” the. house and - ground -

~ known as “ Rock Hall,”‘reférred“tq in . the 2nd paragraph of }fquxj,mén;omndfxm y
under reference, I ‘have tho honour to state that I some time since had the Title ¢

3

*
*
¥
§
*

F
>

. Deeds relating to the Rock Hall property before me on the occasion of its bemg :
.- assigued to the present lessee Major Law, and that, to the bost of 'myhrchl,lectu‘)lr‘x,\ kN
- I found that the freehold land had been purchased, or acquired by a formef lesseo i

' from Native owners, and not from the East India Iron Company. . But from whom- £
" poever such frechold land was originally purchased or acquired, it is now, I know, °

~ perty, the freehold land will still p‘eméa_.in;thie,pmp \e?‘tjt .\Of.ﬂl?‘ person who i{nay be A
“tho lessee of - the Rock Hall atthe timo of the expiration of the Leas ¢, mmlessy’, - =
- indeed, such frechold land may ’h'av'e*bée‘n“ pf,eﬁéuSI,y F Oldbythe lessee 'ffor._ the B
time being. - ‘ ‘ el o - g L
.81 féturri herewith th‘e'én‘glqéﬁi'és which : ac‘ip‘?‘I{afﬁediyﬁg{b.@ qiz_d. mem 0. ’2

[

- randum under reference. L I ERTRIE S UL e
B X ) . . - . . . - . NN L

©ormroN.

 Wirm reforence fo paragraph 8 of ‘ho above.opision, I have sincs had tho -
‘dufﬂicatc of the Oroe Lease laid before me by the qucrunm‘ent, .SQIICIth"““~I I.u;ve: P
"complircd it with the recitals in the Draft Surrender, and’ find them. correct. I ¢
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N ’;Proceedings of the Madras Government, Revenue Department,” -

. the property conveyed, as the Rock Hall Pliopg_lfty is apparently intended to be

* Lease of the 17th November 1857, executed by DIe§Sts. G(?Qi‘ge Néftdn ax}d Jamﬁs -

- .

Revenue Department, and its enclosures, I have the honour ‘to inform you that . ~°

L to know whether. tﬁé Compaﬁy are tiot” ofmers 'oftthé),“ﬁeje'fzc;ld_: lc'mvd\\dtt‘ﬁadéed fothe .- ¥

T ueh e

W pyme VO,

¢ vested in Major Law under the Deed by which he acquired "f.Rgék'Iiall 5 and ., .
" under thesc circumstances upon' the falling in of the Lease of the Rock Hall pro- -

S At P .,

| _think it would not be desirable to endorse ‘thc'SllT\_I',endér ’fupon‘_gfhis Deé'd}, Tbel’" L R

f"‘} PR

K

" oriripal Lease is the one on which the Government are lmhle,;an@ 01,1,.‘7}1,191’: ?b?ref‘ o gi\ff’T; :
o ! R R . PN . . L \,‘ ..‘~h' } 4.”‘ o S, . e e . e ‘_t”:

. fore, the endorsement thould be made, ?f at all.” s B T e ST

: A»‘.?,‘lst February 1871, ' . (ngned) J. W. HANDLEY, = " o
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: P",‘?‘-"“df"ga of the Madras Gorer ‘nment, Revenue Dcpm iment,

o S 23vd Mareh 1871,
- . No..363.

et

O‘nm:r".':_'mnnnox, 23rd March 1871, No. 438,

SACIEEE N EEER E . Tuc Draft Decds, as modified by -
:i L ‘ - lizeellancous, "~ the Governinent L’Ic.xdcr are al’pro‘cif
“‘"{ ot T and will be returned to the Seerctary iy
i L.’,z_um{c m‘h *ac"crc'mce to the Public Dgspatch of Iis Grace, dated lﬁl"“h“m' S0y -~
oo e m:pa-» “abava rLCuldCd‘

v’svl; d‘lc Ild[lulc) 5 ‘J" ul\lr i x
8th Auzust 18.0 No. 99,

Tth l)euembﬂr " Aos 149, loO

will also bo forwarded with the Deeds.
2, Advcrtmo

to paragraph 4 of th

) _ ‘F b © Government Solicitor’s letter of ~"ii

e 28 “m) the Gove*nment sanction payment of g foq of Rs. 140 to Mr. Handley-

B L ‘7 | . (Truo Extract.) |

ol - (Sigued) W, IUDLESTON,
' IR ‘ Seeretary to Government.
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