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Proceedings of the Madras Government, Revenue Department,
29th September 1871. '

No. 393.  Read the following letter from the Collector of the Kistna District,
to the Secretary to Government, Revenue Department, dated Masuli-
patam, 20th September 1871, No. 2,922 :—

WitH reference to the Orders of Government No. 1,485, dated 29th August
1 "“~o upon me ‘to report the present state of aﬁ’alrs as regards the agree-
Cvtad B Z-ali V' daw « Mawpmargypeg Zomindar of Vissannapeta
estate in this district, I have the honour to inform you thatin the month of- March' |
last, I prepared the agreement with all the necessary rcqmrements and forwarded
it to Venkata Narayanappa for execution. He refused then to sign it on the ground -
that in the list of the villages attached to the deed the assessments of the estate
for Fusly 1277, on which the Road Cess for Fusly 1278 was imposed upon him,
ought to have been entered instead of the assessment for Fusly 1278, and that
the boundaries of the estate were not properly marked out in the plan. I have
accordingly revised the list and attached a fresh one to the deed, which I forwarded
again fo the Government Pleader on 31st August 1871, with request to get the
same executed by the Zemindar without further reference, and to communicate
to him at the same time that the boundaries of the estate have been marked out
in the plan correctly, as far as practicable, from the survey map in the Collector’s
Office; and that I have no materials to modify the same in any other way to suit
the views of the Zemindar Venkata Narayanappa. I presume he will now execute
the uced, and as soon as it is returned to me by the Government Pleadcr after -
execution, I will have it registered and present the same to the Civil'Court at
Guntur in the manner already suggested by the Government Pleader.
2. The petition of Venkata Narayanappa is returned herewith.

No. 394. ORDER THEREON, 29th September 1871, No. 1,703,

Miscellaneous. ORDERED to be recorded.

(True Extract.)
(Signed) ~ W. HUDLESTON,
' o Secretary to Government,

To the Callector of the Kistna District.

Ezxd. F. R. Bantleman,
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THE RIGHT HONORABLE THE GOVERNOR IN COUNCIL,

\ .
Tie nuMBLE Petition or C. V.
" NARRAINAPAH, JAGHIREDAR
OoF TINNANOOR, AND ZEMINDAR
OF VISSUNNAPET.’

" Heapry SHEWETH,

That your Petitioner having complied with the Order of Government, dated 6th May
1870, contained in an-Endorsemcnt on his Petition, dated 5th January 1870, to the effect that
¢ the Petitioner is informed, that unless he exccutes the agreement referred to in para. 1 of hig
Memorial, within one month from this date, the Order of Government, under date 23rd April 1869,
No. 1101, will be formally cancelled, and measures taken to exercise tho right of redemption :”
takes leave to avail himself of the promise contained in the second para. of that Endorsement whxch

states that ¢ they will be prepared to receive from him any further representation which he may be °
. in a position to make on the subject of the costs of the suit,” to lay, for the equitable consideration

of Government, a brief resumé of his case.

In submitting for the impartial cousideration of Government the facts of the case, and the °
equity of the measure involved therein, the question of costs will, of necessity, have to be taken - -

" with that of the mesne profits of tho estate, inasmuch as they are intimately connected with the
question a3 a whole, relatively and conjointly,and cannot be separated without prejudicing the
interests at issuo. '

For the just appreciation of the ar guments which will hereafter be adduced, it is urged,
for the ends of justice, that the_ consideration of the question shall be narrowed to the bare merits
. of the case, supported by the facts and rulings of law ; and to discard all other elements that cannot

be confined within such limits.

Before entering into the merits of the case, your Detitioner feels it imperative on him to

place in a clear and comprehensive manner, the history of the case ita«lf, as briefly as possible, from -
its beginning to the present day, although the matter has before this been before Gcvernment, -

-and the Government have fully considered it, when they recorded their Proceedings of 23rd April
1869, unconditionally relinquishing their alleged right of redemption.

C. V. Narrainapak's family for a long series of years had dealings with the Zemindary of
‘Vissunnapet, which belonged to a Brabmin named Varecgondak Ramanappa, ard which had been
guaranteed to him by a Sunud-i-Uoolkyet-Istimarar, or a solemn deed of permanent settlement,

. granted by the British Government, (on their assuming charge of the Northern Circars from the
: Nizam), subject to an annual payment of revenue of about Rupees 5,000 as peishcush, which was
* caleulated at two-thirds of its value, signed and sealed by the Governor in Council of Fort Saint
. Geor ge, giving full powers and liberty to the holder thereof freely to dispose of or alienate it, declaring

in its seventh para. that :—* You shall be at fre¢ liberty to transfer, without the previous consent‘

of Government, or of anjy authority, to whomsoever you may think proper, either by gift, sale, or
- otherwise, your proprietary right in the whole or in-any part of your Zemindary ; and such transfer
- of your land shall be valid and recovmscd by the Courts and Otfficers of Government,”

Fort Saint George!.::

- g N
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' The said Ramanappa died in 1810, much involved in debt, and without sursiving
15sue, leaving a widow, Vareegonda Lukshmidavamah, who entered into possession of the said
E'state a3 his heiress and successor ; 80 that one Carelly Sectiah, the half-brother of the said
Narrainapak's father Lutchmiah, was in the habit of making advances to the said Ramanappa.
during hjs life time, to enable him to pay the revenue of the Zemindary to Government, and after
his death, to his widow, the said Lukshniidavama, to defray the unavoidable expenses of her
husband’s funeral rites, &e., for which an adjustment of accounts took place in the latter end of
1810, when a fresh Bond was obtained under certain stipulations, on the mortage of the said
Zemindary, upon returning all the former documents, &c. therewith connected »and reciting the same.

. . The said Z\’ar'raz'napah’s father assisted the said Lulkshmiduvama with
money after her husban(}’s death, to meet the demands.on her in respect of the Zemindary, and
also became a transferee of the debts that were contracted by her husband aund herself with the said
Cavelly Seetiah ; and similar advances were continued to be made by him (Lutchmiah) ‘at vari-
ous times up to the end of the year 1837, when all the accounts between them were adjusted,
and he obtained a fresh Bond from the said Lukshmidavama for the sum of Rupees 48,614-13-G,

on the mortgage of the said estate, after returning all the former documents therewith con-
nected, and reciting the same. .

Narrainapak’s father instituteq a Suit N
of the Northern Circars, for the recovery -of the a
obtained a Decree, the mortgage Property being h.

0. 18 of 1833, in the late Provincial Court
wount on the conditions of the said Bond, and
eld liable in satisfaction.

His father having died, C. V. Narrain
Lukshmidavama and C. V. X,

. apah sued out execution, whereupon the said
arrainapak, by the

. interference and pressure of the Collector of

Masulipatam, came to a Razenamah, which is in effect a Deed of Conditional Sale, under date 5th
. os . ]

April 1841, the conditions of which wore, that the debt which wit, interest had swollen to Rupees

67,444.--12.-0, skoulo? b‘e paid in eight yearly instalments; that failing any one of the instalments,
the Zemindary orginally mortgaged Jor the debt shouid be placed in C Vv
possession by the Collector of the Dists ey

; Narmainapal's
iet, under the Orders of the Court,
and that the whole Zemindary should

‘ ' in satisfaction of the debt,
be enjoyed by him as lis Permunent estate.”

. Default was made in the payment of the debt due to
1nstalments whatever having been discharged ; and the Zenind

the said Razenamah or Deed of conditional sale, became the
rainapak inthe latter end of 184

But such possession was deferred
the said Decree, No. 18 of 1838

Narrainapalh, no part of the
ary, according to the conditions of

: . property of the said €. V. Agr-
1, when its possession ought to have been delivered over to him.

) m the first instance, for more thap eight years, by a suspension of
s % e. the Razee, by the Court of Sudr Adawlut in 1841, upon the

he estate as heirs at law. .

urt of the Northern Division in 1839, for
option of their father, who had Leen dead
by him during the course of several years,
tin 1840, stating that :—¢ The complaint
2 of 1802 :”—'l‘hereupon tHey appealed to the

: for some time. After a series of fictitious Suits brought
their motion was dismissed by the said Provincial Cour
Was made by the Plaintiffs contrary to Sec 10, Req.

S ¢ M " s 0t .
udr Adawlut from the said proceedings, Without even issuing any notice to the parties, the said

' S::llrttazt illllce cz.lncelled the said Proceedings, and directed the Provincial Court in 1841, to admit
® the said pauper co file, and to proceed therewitl - and further directed
Suspension of the execution Y ’

on of the e o & of the said Decres No. 18 of 1833 (viz, the Razee,) till the final deci-

Accordingly the Provincial Court re-admitted th

again dismissed it in 1843, on th .
o8 .
gec, 10 of Reg. 2 of 1802,", ame grounds, <. e, ;

When they appealed again to the s

e said Suit and proceeded therewith and
“That the claim in question is contrary t°

the first i . 2id Sudr Adawlut, from the saiq Decree, that Court, i
1nstance, remapgeq the Suit for rehearing ; but subsequently admitted it in A ppesl, and

fter goi TR -
ﬁonsriﬁzizﬁ :}li?;ih o Slemissod it in 1848, stating that - Tho Cogst of Sudr Adawlut having 40
Oceedings in the case, are satisfied that the Decree of the Provincial Court is €0F

advances of

. _“_.-.__; R
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rect, and that the claim now urged by the Appélleints, to the Zemindary of Vissunnapet, on the
Plea of their late father Venkatarayadoo having been adopted by the Zemindar Ramanappa, is not
waintainable under the provisions of seo. 10, Reg. 2 of 1802.”

Nevertheless in dismissing the Suit, the Court of Sudr Adawlut, not confining them--
selves to the issue, directed the parties to bring another suit in another form.

The said Decision became final, inasmuch as it was mot appealed from to the highest
Court. The said C. V., Narrainapak moved in the Civil Court of Masulipatam to execute the terms .
of the said Razenama, and hand over the. said Zemindary to him, according to the terms of the
said deed of conditional sale or Razenamah hitherto suspended. Nevertheless possession was farther
delayed for a period of six years later under the following circumstances.

On the lst September 1849, the said Lukshmidazama died. There being no heirs,
and the succession to the estate ‘having been disputed by certain individuals, the Collector
and Magistrate of Masulipatam, who first took possession of the Zemindary, as part of her estate, .
under the provisions of Act No. XIV of 1841 » alterwards turned round and filed a Petition in the
Court, claiming the estate under an Lscheat, with reference to certain Government Proceedings,

said to have been passed specially on the recommendation of the Commissioner of the N orthern
Circars—Walter Elliot, Esq. :

Thereupon, after a delay of more than three yoars, the Civil Judge in 1853, setting

aside the above 3 otion that was submitted by C. V. Narrainapah for the execution of the Llazee,

directed the aforesaid Impostors, who also submitted petitions, claiming succession to the Zemin-
dary, to bring again a suit against C+ V. Narrainapak in snother form, stating, “That under any
circumstances the Court resolve to call upon the Collector, with reference to his Miscellaneous

"Petition No. 296 of 1850, forwarding Extracts of Minutes of Consultation, dated 16th J uly 1850, to

retain the Zemindary in question under Attachment, pending the final disposal of Petitioners’ .
(Nos. 543 and 569 of 1849), claims as legal heirs to the same, and these Petitioners are hereby

“directed to prefer a suit against the holder of the Decree No. 18 of 1838, and the Collector, for the |,

purpose of finally setting aside the Decree in question, and for the establishment of their legal claim
to the property as next of Lin, within six weeks from and after the date of these Proceedings.”

Thereupon the said Impostors accordingly brought the Suit in Jorma pauperis, which,
after appeal upon appeal by C. V. Narrainapak to the higher authoritifes, and .remau.d upon
remand, was dismissed as groundless, on deliberate consideration by the Civil Court itself, in 1853,
when the said Court recorded in their Proceedings that :—* The Acting Civil Judge has given this

caso his consideration, and is of opinion that the Petitioners cannot be admitted t> sue as paupers,

because ere pauper suits can be filed, it is necessary that this Court should be suti‘sﬁ.ed the pa.up.er
has good ground for an action, and in this case, the paupers have a strong opinion of Pundlt.s
against their claims as founded on the alleged relationship. In the face of an opinion, equal, if
not better than any Vakeel’s, it seems folly to go, and at any rate the Acting Civil Judge cannot .
allow them to do so0 as paupers.”

In the meantime C. V. Narrainapah sppealed against the Proceedings of 1853, of the
Civil Judge of Masulipatam, which set aside his motion for the execution of the Rlazee, to the late
Sudr Adawlut ; and they cancelled that part of the Proceedings of the Civil Judge which set aside
the motion of C. V. Narainapah for execution of the Razee, and ordered the possession of the said
Zemindary to be given to the said C. V. Narainapak, under the terms of the said Razee, 1. e., the
Deed of Conditional Sale; and the Sudr Adawlut further ordered that the proceeds of the estate be
paid to him up to the time he had been kept out of possession, under "the Suspension Order, from

1841, Ard, further, though possession of the property was kept out for more than a year, yet, on

peremptory orders by the Sudr Court, the possession of the Zemindary was handed over in 1835,
to C.. V. Narrainapah, '

"Thereupon, the Collector appliéd to the Sudr Court, praying on bel:lalf of Government

_ thaf their Order of February 13th aforesaid, should be cancelled, in deference to the right which
- the Government asserted to hold the Zemindary as an Escheat, which prayer was rejocted on the
- 11th October following. '
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N Upon tkis, the Coellctor, on behalf of Government, instituted a Suit in 1853, claiming under
the spirit of the Iindu law the sajd Zemindary free of all encumbrances as an Escheat. The
case came before the Civil J udge of Masulipatam, who travelled out of the record and evidence,
and decided, that :—¢ The terms of the Razee of 1841, should not be carried out.” He decreed that
the Decree which formed the Razee of 1841, should be enforced by the sale of the Zemindary,
that any surplus of proceeds that might remain after satisfying the debt should go to Govern-

ment as an Escheat, and that if the property failed to realize the sum decrecd, the Zenindary itself
should be made over to Narrainapah.

Nariainapah and the Collector being both dissatisfied with the above Decree, appealed to the
Sudr Court, when the Suit of the Collector was dismissed, on the ground that under the Iindu
law, according to the declaration of Menu, viz. :—* That .the property of a Brahmin shall never be
taken by the King,” the Government had no right of Lscheat in respect of the Zemindary at issuc
which was the estate of a Brahmin.

. Thi.s Decree was appealed against to the Lords of the Judieial Committee of the
Privy Council, who reversed the finding and recorded their views as follows :—
the question, the Sudr Court was applying the actual or supposed Iindu law, in derogation of the

» S

gene}‘al right of the Dritish sovereignty.” The Suit was remanded to the Sudr Court for €urther
consideration of the other merits of the case. A

“ In so dealing with

The Suit came on to be heard by the Sudr Adawlut, when they again ‘dismissed the Suit
of the Collector, declaring that “upon every ground above taken, the Court resolve, in reversal of
the .De.mtee below, to dismiss the suit with costs ; first, because the Law of Escheat doc:s not give the
Plaintiff the power to question the assignment 6bjected to; second, because the Plaintiff ac;uiesced

in the assignment when made; third, because the b owi i
» urden of shewing - i a -
ment rests upon the Plaintiff, had he been in a e REaat (o asms

has been shewn by him or alleged.”

' Th‘e Collector being still dissatisfied with the said Decres
Council, ‘which overruled the said points decided by the Sudr :

. . d again 1 it for
further trial, giving three Issues for enquiry by calling for fresh ean penin remanded th sult

vidence.

Tho said Issues Liaving been roferted by the Iligh Court of Madras to tho Civil
Judge of Guntoor for enquiry, in its original jurisdiction, e, the Civil Judwe taking fresh evi-
dence 'frf)m Nayrainapah and the Co]lec:tor, found all of the three Issues ff:-m,ned\bo the Privy
Council in favor of Narrainapak. To the first Issue, he decided that the alienation by th); widow was

for legal purposes sanctioned by the Ilindu law and i
g s that the right of the Cr i
husband, was therefore absolutely defeated by the Razce in the pleadin(:rs fomn g8 mext kel o her
. =4 *

With regard to the secoud Issue, the (1

s vil Jud i -
filed in 1841, the amount due to Narrainapak wit nge docided, that up to the dato of the Jiaze?

h interest accumulated to Rupees 67,444-12-0. He
any other amount than the above as acoregate of the
er, with interest accruing thereon, o: ?o geclare that
urposes, as alluded to by him when considering the first

sums really advanced by Narrainapak’s fath
they were advanced for other than legal p
Isssue.

With regard to the third Issue, the CivilJ udge was of opinion t}.mt Vareegonda Ra-

manapa died possessed of no other property available for an :
. ; : urpose, e g i
dispute, which, at his death, was not unencumbered. y R e anfl recpt tho estate In

. From this Finding the Collector appealed to the Migh Court, which, i
tlestan‘ce, admitting almosif all the fucts of the claim of Narainapah, la:t]y turne’d r‘c;i:g ’inu:z. '(t:f)l:til;syt
llrfectxon, armd p'assed their Decision on the 22nd J. anuary 1866, upsetting all the richts and
: hai.;r?’: t;il‘] l\ta‘);ramapak, and, quite contrary to the Evidence on the Record, stating, amo;g other
o I;,e ’w'da {)rom the d‘eath ?f the Zemindar in 1810, up to the year 18183, advances had been made
1dow by Narrainapaks father, for purposes for which, accordine to Hindu law, the widow
would have been entitled to alienate the estate as against the next ﬁehs of her hus,band if such
there had been, and that on the 18th May 1822, the balance due by the widow upon theso a(,lvanccs,

with interest, was about Rs, 20,000 that, in the year 1828, a further advanco was mado for similar

position to challenge the same, and no such cause

appealed to the Privy .

. 5
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purposes of Rs. 1,033-3-3; and that at the time the advances before mentioned had been respectively
made, the widow had no other estates of her husband sufficient to answer the purposes for which
the advances were faken, and to which they were applied. That Narrainapal has not shown what, at
the date of advances Jast mentioned, was the debt upon the former advances, or whether any such
former debt still existed—that no advatces were made from this date to the date of the Mort-
gage Deed (Exhibit XXI in 1838 ); that Narrainapah was bound to show, and has not shown, what
the widow was in debt to Narrainapal’s father at the date of the execution of Exhibit XXI, the
Mortgage Deed, for advances made for the purpose aforesaid; and that the Collector (on the part
of Government) is thercfore entitled to take the estate by Escheat, unencumbered by charges created
in favor of Narrainapalk's father and Narrainapah.”

From this Judgment Narrainapah appealed to the Privy Council, who reversed the said
Decision of the Iligh Court of Madras, dated 20th December 1867, and ruled, that *The widow

is shown to have succeeded to the Zemindary, encumbered with debt which she had no means of
- discharging, except the revenues, that are admitted to have been in ordinary years little more than

sufficient to pay the Government revenue, and provide for the expenses of her establishment and
family. A landholder, whether male or female, when in such circumstances, rarely, very rarely in
India, succeeds in getting out of debt. Again, in the present case, the Zillah J udge has shown that

“more than one of the years, in the course of which the process of payment is assumed to have taken

place, were years of distress and famine, when the collections from the Estate must have fallen short
of the Government revenue. And there is also evidence of occasional litigation, in which the
widow had to defend her title against adverse claimants. She seems to have been throughout her
tenure of the estate, a needy and embarrassed woman., Nor can their Lordships find reasonable
grounds for assuming that, between the years 1822, and 1838, she was in a condition to make pay-
ments in excess of those which, from the aceount said to have been settled in 1838, it must be
inferred that she had then made on account of interest.

« The transaction of 1838, s, on the face of it, a settlement of accounts between the widow
and her creditor, a balance struck and a mortgage taken fo secure that balance. o .

« They think that the burden of proof that this settlement of account was not a bond fide
transaction between the debtor and creditor, lies on the Respondent, and that he has failed to adduce

any evidence to that effect. .

« Their Lordships think that it isa fair and just inference to-take this sum of 48,614 Ru-
pees 13 Annas and 6 Pies, which was secured by the mortgage, to be the balance due in respect of
such advances.

“ Their Lordships therefolre are of opinion that the Appellant has succeeded in establishing
that under the mortgage of 1838, his father acquired a charge on the Estate for the sum therein
named, which, on the widow’s death, would have been valid against the next heirs of her husband,

if such there had been.
“ Further than this their Lordships are not prepared to go.

“ The result is, that their Lordships must humbly recommend Her Majesty to reverse the
Decree of the ITigh Court, and to declare that, on the 20th April 1838, there was due from the
widow to the father of the Appellant in respect of advances, for which she would have been entitled
to alicnate the estate, as against the next heirs of her husband, if such there had been, the sum of
48,611 Rupees 13 Annas and 6 Pies ; that that sum was duly charged upon the estate by the mort-
gage of the 20th April 1838, and that accordingly the Appellant is now entitled to hold the Zemin-
dary against the Crown as a security for so much of the said sum and of the interest thereon as
now remains unpaid. This declaration is fatal to the Respondent’s claim to immediate possession of
the Zemindary ; but it ill leave an equity of redemption to the Crown. In strictness tho present
suit should stand dismissed, leaving the Crown to assert that equity if it shall be so minded, in a
suit properly framed for that purpose. ~

« The Appellant is entitled to have the costs of this Appeal, and of the Proceedings of the
Courts below under Her Majesty’s Order of January 1862, and the general costs of the suit below

-
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except such portion of them as was occasioned by his contesting the titlo of the Crown to take by
Escheat. This latter portion ought to be borne by him, and unless already paid, should be set oft
in the usual manner. The apportionment of these costs will be dealt with by the Court below.”

from him, Narainapah, and haunded over to the Collector in execution of the Decree of the High '

Court, which now stands diswissed (though he proposed to gi

Thereupon the Civil Judge of Guatoor restored
the 13th September 1868, as it stood before the suit of 1855,
and directed the Collector of Kistna District to furnish the a
Court.

Possession of tle Zemindary on
now dismissed by the Privy Couneil,
ceounts of mesne profits, &e,, to the

Moreover the said Narvainapak slso submitted a Petition, with
Government whether, under the circumst

Redemption or leave him alone,

a statement, calling on
ances of the case, they could enforce the alleged right of

Thereupon the Government on the 23rd April 1869, passed Proceedings, unconditionally

relinquishitg their alleged right of Redemption, ang gave him ap Endorsement to that effect on
30th April 1869.  And the Collector of the Kistna Distyi

June 1869, intimating that the Doard have dire
linquished their right of Redemption,
gession of the estate.

The Collector on the 1
ment relinquishing the mesye pr
hands and the costg of the Suit,

1th October 1869, called on C. V.
ofits of the Zemindary during
which is in contravention to the
Thereupon C. V. Narrainapak e

the Collector to sign the above Agreeme
Suit, o

Narainapah to execute an agree-
the time it wag in hig (Collector’s)
above Proceedings.

monstrated with the

ra Government 2gainst the demand of
nt, waiving his claim

to the mesne profits and costs of the

‘ Thereupon the Government, on the Gth May 18

e e e 70, made an Endorsement on the said Pe-
tition, intimating that un

less he'—]\'arraz'napal;—execute the said A

Feeling assured that the Governme
after he complies with the ab

gible for registration, But the samo is not ready.
) i

sband, as warrant even “

» if such there had been,” T

pril 1838 wag Rupees 48,611- 3-6, and thig Sum was secured by a

mortgage bond.

Tho debt due under this Instrumont not having been satisfied, the mortgage was fore-

a widow -
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closed by a suit No. 18 of 1838, and a Decree was obtained in 1839, for the discharge of that
amount with interest and costs by the sale of the estate in the first instance.

The oxder for the execution of the said Decree was met by a Razee.n.amtxh, w}.ich'stipu-
lated a conditional sale of the estate. A default in the fulﬁln.xent of the condl.txons of the said R:-
seenamal or Deed of conditional sale did take place, and the -rlghb to the Zem'lndary beca}r)ne .ves -
ed in Narrainapak in the latter end of 1841, According to. 1ts‘ terms, possession h.ad to de glv:n,
but it was however delayed, pending result of the suits instituted by third parties, and eventu-

ally in 1833, the conditional sale under the Razee was carried out by the Collector by handing !

over the estate to him, (Narrainapak) under the orders of the Courts of Judicature. Tlence, the

le question for determination is, Whether under the luw the interest of a mortgagee under 4 Deed :
zj‘ :o(Tlulitiondl sale does or does not become absolute according to the terms of the contract by the: ...
Jailure of the mortyazgee to redeem at or before the time specified in the deed.

First of all, the said alienation by conditional sale, which was carried out by the

Doed of 1841, is not ;‘epugnant to Hindoo or Mahomedan law, ror to the regulations and enact-

eet of Gov;rnment, nor indeed to the customs and usages of the country from the remotest pe-

E::ll swhich have before and after the year 1841, been recognized and sanctioned by the Courts of
Judicature.

Moreover in the Suit, the Law officers of thfa Tate Sudr Adawlut, in answer to the: (?ourt
replied, that the widow has, under Hindu law, zf.uthOr;t)r to tr.ans'fer by mortgage or conchtu.?nal
sale, the real estate for the purposes stated, and is .tl.lerefore blnd-mg upon.her and ‘l’ler relations.
Further, this question has been set atrest by the decision of the Privy Council, .da.ted 20th January
1871 (herein forwarded), in regard to the operation of suc.h cont.mcts; and_tl.ley distinetly declare tha@
this form of security haslong been notoriously commen in India, and that its enforcement.under the
Hindu law is recorded in Colebrook’s Digest, Vol. I, pp- 183,187,188,193, and equally so in the Ma-
homedan law as shewn by Mr. Baillie in his introduction to his learned work on the said law of sale..
They further observe that if the ancient Law of the country has been modified by any later rule

having the force of law, that rule must be founded either on positive legislation or on established

practico, and “ nothing concerning such contractsis, so far a8 their Lordships are informed, in the

Statute Law of Madras” So strong is the opinion of their Lordships on this point that they admit

that they have been unable to discover any course of decisions in the Courts of Madras which can
be set against the authority cited above.

Now, the Zemindary having been duly alienated and transferred to Narrainapak, who gZ)t
possession under the orders of competent authorities, as shewn above, where then is there any right
of Redemption to the Estate in question either to the Government or to any other persons whatever ?

The questions which reasonably and naturally follow this state of facts are:—

1st.—Whether the said Deed of conditional sale by Razee absolutely alienating the Zemip-
dary on failure of its conditions is not common in India ?

20d.—Whether such contracts are repugnant to Hindu or Mahomedan law or to the Re-
gulations and Enactments of the Government ?

3rd.—Did not the Government in the 7th para. of the Sunud-i-Hooll-eit
of permanent settlement referred to, entered into with the Zemindar, authorize
Proprietary right in the whole or jn any part of the Zemindary

-Istemarar, or Deed
the transfer of the
s either by gift or sale or otherwise ©

4th.—Whother the Government did not bind themselves o acknowledge such transfer 4 s
stated above to be valid ?

alicnations ?

And lastly, have ‘not the Government pledged themselves to administer the Civil law
to the indus in accordance with the Hindy law ?

To the foregoing queries, it is humbly submitted, that the Government cannot but re.eply
0 tho afBrmative. Then such admissions lead to the inevitable conclusion that Narrainapak’s right
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5th.—Whether the Govérnment.did not authorize their offcers to recognise similarly sych. -
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- the 7th para. of the Deed of Moolkyet-Istemarar,

8

in possessing absolutely the Estate under the Deed of alienation is incontrovertible, and therefc;re
they cannotA now plead that they have a right of Redemption under any phase of law or color of
agreement,®xcept under cover of the suggestion of tho Privy Council in the said Decree.

On this point Narrainapak begs to be permitted to submit the following :—

In the first instance, the Ruling Power establishes Courts for dispensing Justice, and em-
powers them to dispose of cases on the issues before them in one way or the other; and when
they have done so, they are not at liberty to travel out of them, and promote suits—in fact, liti-
gation in another form, to annoy and harass parties, as has been the singular course in Petitic’mer’s
case all along, even by the highest Court, the Privy Council, itself 5 for in the action of cject-
ment brought by the Government under an Escheat by the Hindu law, they failed in that action
by the Privy Council dismissing the suit, and in point of law or equity, they should have stopped
there ; but to have voluntarily suggested in their Decree, that the Crown might assert that equity
of Redemption if it shall be 8o minded in a suit properly framed for th

kaving been even at any one time during the whole course of the litigation put forward either in
the plaint or otherwise by the Crown.

This being an extra judicial cpinion in the matter not before them, it would be
viewed as a passing observation, and ought not to have had ap
for incidental remarks thrown out in a Decres,
which they refer, their tendency being only to ke

y Wei‘g"ht in an arbitrament;
cannot be taken as conclusive on the point to
ep a claim, otherwise barred, open for litigation.

Again, it is evident by the Decree of the Privy Council itself, that they did not proceed to |

consider the facts of the case further than the Bond of 1838, stating that “ further than this they
are not prepared to go.” Possibly, when theil; Lordships were prepared to do so, their decision
would doubtless be in acoord with the Decree of the 20th J anuary 1871, already allt,xded to; or in
case they thought otherwise, they would ‘be precluded by law and equity, and the condigions of

- . which says, “that such transfer of land
either by sale, gift or otherwise, shall be valid and recognised by the Courts.” sier of your

1t is clear, t‘hen, that the right of Redemption cannot be sustained upon any ground, and
therefore should be discarded as a point for discussion. But the mesne profits still remain ’to be
considered. If the Government has not the shadow of & right of Redemption, it has, it is respect-

fully submitted, less to the mesne profits, which were merely retained till the result of the suit

bfbugh't by them in 1855, was known, and which was the dismissal of theirsuit. In all fairness, then
Narrainapal ought to get them, and he indulges the hope that the Government fully appre:iatin;
J o

the merits of the case, will not withhold from him the amount now standine
('

It is further respectfully submitted thatthe mesne profits are nothino more than a sum
accumulated from the income of his Zemindary during the time it was under the C (
ment, in consequence of the dilatory and illegal proceedings of the Courts
consequently, your honorable and paternal Government ought not to take adv;a
lar proceedings, to keep him out of his rights to the possession of what lawfull

Collector’s manage-
as above narrated ;
ntage of such irregu-
¥ belongs to him.
The next question to be disposed of is that of costs. e has been in liti ation for up-
wards of 30 years, of which 15 were with parties: in Jorma pauperis, from \vhom{.; tllll' (:7 hp
been recovered. . The other 15, with the Crown, whose highest tribunal hag directlz:i tilnz:; t;::
Respondent, the Collector, do pay the Appellant £435-19-8 for the costs of the last Appeal 8“ and
the general costs of the suit in the Courts below ;”” but their Lordships added, « exceptpfuch’ ortion
of them as was occasioned by his contesting the title of the Crown to take by Escheat.” pBl;xt it
was the Crown that wag his opponent. It was the Crown, ‘prompted by its 'lega.l adv.isers who
litigated with him, and caused him enormous expense, Hef’ had not only to pay the Att(;meys
Advocates, Pleaders, Stamp Duties, cum mutis aliis, but also to meet personal attendance b tra:
Ve'lling now and then from his place of residence to watch the conduct of his case, and to eZnPIOY
private agents to look after their proceedings in his absence, If Narrainapah did nc;t defend himself
against the .Crown, the only opponent he latterly had, what other course was open to him? Ie
defended himself by simply denying that the Government, upon the death of Laskkhmidavama,
scame entitled by Ilindu law to enter upon and enjoy the Estate ; and if it had any right to suc-

at purpose; no such claim

Ay —
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ceed, it could only be on the discharge in full of all encumbrances contrasted by the Zemindar,

or former proprietor, and this was the only course open to save himself from the meshes of the -

law in which he was entangled. There was no other course. And it is hard to be now told that he
ought not to receive costs from an opponent, whose justice of the case was questionable. 1le there-
fore submits in common fairness, as between man and man, whether consideration should not be
shewn him, It is not the intention of the Government to crush one who has undergone much
privation, and, as now considered, unfairly too.

Under all the circumstances of the case, he submits the questions which have presented
themselves for that impartial consideration for which the Government, as at present constituted,
is highly and peculiarly distinguished. '

And for which act of justice your Petitioner

SHALL EVER PRAY.
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(,ona(;n.]; E;:;[E'NT f}zzltl‘er({d 'b]/ the Lords 'q[ l/.ze Judicial Committee of the Privy Council,
expressin .7?;;_7‘ e z‘alzdz{y of the Alienation, eflected by a Deed of Conditional Sale,
o Matﬂ;ﬁeza .?ucla Co.ndztwnal Sales are common in India from time immemorial,
y are sanclioned by botk Ilindu and Mahomedan Law, and are ast

repugnant fo the Regqulations and Enactments of the Government.

[N

Judgment of the Lovds of the Judicial Committee of the Privy Council on the Appeal
o/ Pattabhiramier v. Vencuta Row Nuicken and another, from the late Sudder -
Dewany Adawlut at Madras; delivered 20th January 1871.
PRESENT. '

Lorp Justice MELLISH.
SIR LAWRENCE l_’EEL.

ute owner of the lands in questicn

Lorp CHELMSFORD.
Sir Jaxes W, COLVILE.

In this case the Appellant claims to be the absol
be first and second of his co-defendants in the suit, or from those

titlo of his vendors or their ancestor was originally a mortgage
which the appeal has arisen was brought in October 1853,
by the represenfntives of the mortgagor to redeem the property, alleging it to be still redeemable.
'1.'he decision of the Court of First Instance was in their favor, but that was reversed by the Irin-
cipal Sudder Amin of Combaccnum, who decreed in favor of the Appellant. Iis decree was re-
versed by the late Sudder Dewany Adawlut of Madras on special appeal ; and the present appeal

18 against the decree of that Court.
The Sudder Court baving no jurisdiction to determine on epecial appeal any question },f

fact, and there being no cross appeal to Her Majesty in Council against the decree of the Principal
Sudder Amin, their Lordships must accept his findings on the facts as conclusive. Those fadings
o

under several conveyances from t
“:hom they represent. That the
title is undisputed ; and the suit out of

1st.—That the original contract between the mortgagor and the mortgagee was contained

fn the deed of conditional sale, dated the 13th of June 1803, which is at page 71 of the record and
is there called Exhibit No. I; and that the Plaintiff has failed to establish that there was any other

instrument of mortgage.
9nd.—That Exhibit No. 2, purporting to have been executed on the 16th of June 1316

upon which the Appellant had relied either as a confirmation of the then absolute title of his ven
dors or as a conveyance or release of the right of redmption to them, was not a génuine document

3rd.—That certain letters put in by the Plaintiff in order to prove acknowledement
by the mortgagees that the mortgage was a subsisting and redeemable mortgage as late ; 1 e? ’
were also forgeries. ’ o as 851,
The conclusion of law which the Principal Sudder Amin drew from his first findi
ing was,

that under Exhibit No. I the title of the mortgagees bec
, ~NO. L2 zcame absolute on the 10t
-. b)f reason of the failure of the mortgagor to redeem at that date ; and the s eciulh of June 1813,
.» mltte.d tcz try the correctness of that conclusion. Hence the sole question fo:) thei appeal was ad.
termination is whetber, under the law of the Madras Presidency, the interest of e I;;Ordslups’ ds-
a mortgages unler
27D

"a deed of conditional sale does or does not become
. absolute, accordi
tract by the mere failure of the mortgageeto redeem at or b,efore th;ngmteocgl::iéerju{s Oi the con-
‘ ! ed 1n the deed.

[
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This form of security being common in I ndia, the questioa is of very general importance,
and on that ground the Appellant obtained Her Majesty’s special leave to present this appeal,
which, after cousiderable delay, has, unfortunately, come on to be heard exparte.

The contract embodied in Euclosure No. I was, that the mortgagoee should hold possession

of the land for five years, paying the Goverument revenue ; the mortgagor should repay the principal
on the 10th Juane 1813; and that, in default, the mortgagee and his posterity

and redeem the laund
ag if the transaction were an absolute sale, with the right of alienating the

should enjoy the land
same by gift, sale, &ec.

) The transaction then was one of mortgage by Bye-bil-wufu or Kut-kable usufructuary ;
the usufruct of the property to be taken in lieu of interest. And the first question that suggests
itself is, was thore any rule of law to prevent the Court from giving effect to such. a .contract
aocording to tho iaterest and meaning of the parties plainly expressed by its language ?

That this form of seourity has long been common in India is notorious. The fact is stated.
in the preamble to the Bengal Reg. No. L of 1798, That such contracts were recognised and
enforced according to their letter by their ancient Hindoo law appears from several passages in
Colebrook’s Digest (Vol. I, pp. 183, 187, 188, and 193). ‘That they were equally recognised and
enforced between Mohamedans is shewn by Mr. Baillie in his introduction to his learned work on
the Mohamedan Law of Sale. If the ancient law of the country has been modified by any later
rule, having the foros of law, that rule must be founded either on positive legislation, or on estab-
lished practice. S
$o far as their Lordships are informed, to be found

in the Stz}tute L_a.w relating to the Presidency of Madras, except Rogulation 34 of 1802, The 8@11
and 9th Sections of that Regulation extended to Madras the provisions of the 10th and 11th Sections

of the Bengal Reg. No. 15 of 1793, Both these Regulations were passed with the object of fixing
' venting the taking of interest in excess of it ; and both have

poaled, with other usury laws, by Aot XXVIII. of 1853. Thg
part of the contraot now under consideration which related to the

Nothing concerning such contract is,

since beon wholly or in great part re
clauses in question affected only that . _
usufruct of the property. As to that they may have made it necessary, contrary to the intention of
the parties, to take upon a redemption an account of the rents and profits as between mortgagor and
mortgagee in possession, compelling the latter to eot what he might have received in excess of legal
1nterest against the principal ; but they neither extended the time of rede.mption nor imposed upon
the mortgagee, when the mortgagor had failed to redeem, within the stipulated period, the obli-
gation of taking any judicial or other proceadings in order to make his title absolute. .

In Bengal there was further legislation. In that Presidency, a Regulation (No. 17 of 1806)
was passed which allowed a mortgagor, who had executed such a security as that now in question, to
redeom at any time before the mortgagee had finally foreclosed the mortgage by taking the proceed-
ings which the Regulation made essential to foreclosure.

It is, however, unnecessary to observe that this Bengal Regulation has of itself no force
in the Presidency of Madras, and their Lordships cannot find, either in the Madrag Regulations or

in the Acts of the Indian Legislature subsequent to the Charter Act of 1834, any statute by which

similar provisions have been enacted for Madras.

. That, in cases to which the Regulation 17 of 1806 does not apply, the interest of a mort-
gagee under a deed of conditional sale becomes absolute according to the terms of the contract by
the mere failure of the mortgagor to redeem within the stipulated period, has recently been decid-
ed by a full Bench of the High Court of Bengal in the case of Surreefoorisa vs. Shaiek Mayah
Hossein, 5 Weekly Reporter, P- 88. On that case the mortgage bore date the 30th Novembek
18013 the mortgage was made payable on the 28th of September 1806. The mortgagor sued for

redemption, and the mortgagee admitted that there had been no foreclosure pursuant to the
Regulation. .

-

3

.The High Court, however, ruled that, if the Regulation did not apply, the interest of the
mortgagee became absolute on the 28th September 1806, and finding that the Regulation had not

- been promulgated, and therefors ha@l not become operative in the district until the 7th of January

1807, dismissed the Plaintiff’s suit. The point, go decided, is also assumed to bo law in the Judg-

" wment delivered at this Board in the case of Forbes vs. Aneeronissa Begum, 10, Moore, J. A, 348;

and unless it be law it is dificult to see why the Regulation of 1806 was passed.

Their Lordships have been unablo to discover that there has been any course of decisions
in the Court of Mudras which can be set against the authority just cited. The utmost that can
be gathered from this record is that some uncertainty concerning the operation of these contracts
may have crept into the lower courts of Madras. If the Principal Sudder Amin was right in think-
ing that this afforded a reason why the Appellant had sought to strengthen his.title by the produc-
tion of'the false deed No. 2, it is to be observed that the Plaintiffs, on the other hand, shewed their
sense of the uncertainty of the law by setting up tho the false case that another form of mortgage
had finally been substituted for the deed of conditional sale. Moreover tho Sudder Court does not rest
its judgment upon decided cases. The first reason advanced in support of that judgment is clearly
untenable. That a party is precluded from relying upon a title established by a deed con-
clusively found to be geuuine, because he has foolishly and wickedly set up a false deed whick
is treated as a conveyance and not as a mere confirmation, may be inconsistent with that
title, is a proposition for which there is no foundation either in reason or in law. Nor does
the second reason assigned for the judgment appear to their Lordships to be better founded. It
assumes that an obligation lay on the mortgagee to do some act by way of enforcing what is
not very correctly termed penalty, and that there could be no adverse ‘Possession against the
mortgagor until there had been a tender and refusal of the mortgage money. Byt this
assumption implies that in some way or in another the rights and obligations of the parties as de-
fined by the contract had been qualified by a known rule of law. Their Lordships have already
stated that, so far as they can discover, no such qualifications have been introduced as in Bengal
by any act of legislation into the Statute Law applicable to Madras. What 18 known in tho Juyy o.
England as “the equity of redemption,” depends on the doctrine established by the Courts of
Equity that the time stipulated in the mortgage deed is not of the essence of the contract. Suchg
doctrine was unknown to the ancient law of India; and if it could haye been introduced by the

| decisions of the Courts of the East India Company, their Lordships can find no such course of

decision. In fact, the weight of authority seems to bo the other way. It must not, then, be sup-
posed that in allowing this appeal their Lordships design to disturb any rule of property establish.
ed by judicial decisions so as to form part of the law of the forum, wherever such may prevail, or,
to affect any title founded thereon.

Their Lordships therefore being of opinion that the decree under appeal is erroneous ang ought to
be reversed, and that the special appeal to the Sudder Court ought to have been dismissed with costs,
will advise er Majesty accordingly. But considering the great and unexplained delay which hgg
taken place in the prosecution of this appeal, they do not think that they ought to give the Appel- -

lant the costs of it.
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