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. Procéedings of the Madras Government, Revenue Department,

R w L ooth August 1871, -
‘1 &7 * *
S  No.330. Read the following Petition from C. V. NARRATNAPPAH, Jaghiredar
: . " . of Tinnanoor and Zemindar of Vissunnapet:— ‘ A
~€ With reference to the promise contained iﬂ,t}i? e S e
b s second pa,ragrap}i}of t’ilg (30vern = e ) SR ) ‘
P . ment, dated 6th Mav 1870, pagy dere 8thJ N
r ) tion of 5th January 'R70, submiss . ... - ddere enter 1 E - 1_ «
[ - to the costs of the sui%, and prays for f'avqur-l - Y
% ‘ consideration of the same and for justice, J - - ‘
| ‘ : -
I ~ No. 331. OrpEz THEREON, 20th August 1871, No. 1,485,
i =] H
v ‘ Tae Government cannot take
~ Miscellaneous. . s . .
| . +  this memorial into cops1deratxon as they -
| ‘ have not been apprised by their Law
f officers that memorialist has fully and legally executed the agreement referred to
" " in their Orders dated 231d September 1869, No. 2,635, and 3rd May 1870, No. 632, -
; - Revenue Department. ' ‘ .
i 2. The Collector will report without delay what is the present state of
| affairs as regards thi¢ agreement, more than a year having elapsed since the last
: _order of Government above noted was passed. ST
' ' L . -(True Extract.)

(Signed) ~ W. HUDLESTON, ’
! : 4 . Secretary to Government.

PR

To the Memorialist. .
,, the Collector of the Kistna District. . '
,» the Government Pleader.
., the Board of Revcnue, -
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ind F. R.Bantleman; . | ' T
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THE RIGHT HONORABLE THE GOVERNOR IN COUNCIL,
Fort Saint George. . :

Tueg BHUMBLE PeritioN of C. V..

* NARRAINAPAH, JAGHIREDAR
oF TINNANOOR, AND ZEMINDAR
OF VISSUNNAPET.

-

L L

PP

HuymeLy SHEWETH, , Tl e

. That your Petitioner having complied with the Order of Government, dated 6th May
1870, contained in an Endorsement on his Petition, dated 5th January 1870, to the effect that
‘ ¢ the Petitioner is informed, that unless he executes the agreement referred to in para. 1 of his
I‘ Memorial, within one month from this date, the Order of Government, under date 23rd April 1869, ,
No. 1101, will be formally cancelled, and measures taken to exercise the right of redemption :”— ;
takes loave to avail himself of the promise contained in the second para. of that Endorsement which j
states that ¢ they w{ll be prepared to receive from him any farther representation which he may be

P T

in a position to make On the subject of the costs of the suit,” tolay, for the equitable consideration: 1
. v « . . ;
' . of Government, o bricf rosumé of his €488, o . - 4 af Do oe o A o

aal e,
' In submitting for the impartial consideration of Government the facts of the case, and the

involved therein, the question of costs will, of necessity, have to be taken
smuch as they are intimately connected with the . -

and canuot be separated without prejudicing the

equity of the measure

{ with that of the mesne profits of the estate, ina
. question as a whole, relatively and conjointly,
‘ interests at issue. ‘
For the just appreciation of the arguments which will hereafter be adduced, it is urged,

for the ends of justioe, that the consideration of the question shall be narrowed to the bare merits

of the case, supported by the facts and rulings of law ; and to discard all other elements that cannct

be confined within such limits. )

Defore entering into the merits of the case, your Petitioner feels it imperative on him to
sive manner, the history of the case itself, as briefly as possible, from
although the matter has before this been before Gcvernment,
dered it, when they recorded their Proceedings of 23rd April

P S §

place in a clear and comprehen
its beginning to the present day,
and the Government have fully consi
| 1869, unconditionally relinquishing their alleged right of redemption.
’ ‘ C. V. Narrainapak’s family for a long geries of years had dealings with the Zemindary of
h belonged to a Drahmin pamed Vareegondah Ramanapps, and which had been
i-Dloollkyet-Tstimarar, or a solemn deed of permanent settlement,
heir assuming charge of the Northern Circars from the -

- Nizam), subject to an annual payment of revenue of about Rupees 5,000 as peishcush; which was
calculated at two-thirds of its value, signed and sealed by the Governor in Council of Fort Saint *
George, giving full powérs and liberty to the holder thereof freely to dispose of or alienate‘it, declaring

in its seventh para. that :—* You shall be at free.liberty to transfer, without the previous consent .

to whomsoever you may think proper, either by gift, sale, or ;

of Government, or of any authority, . think er, either by gift, sale, or
. otherwise, your proprietary right in the whole or in any part of your Zemm@@y ; ?J.’_ld such traAnsfe}*
. of your land shall be valid and recognised by the Courts and Officers of Government v
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i Vissunnapet, whic
- guaranteed to him by a Sunud-
granted by the Dritish Government, (on t
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" instalments whatever havin

2

The said Romanappa died in 1810, much involved
issue, leaving a widow, Vareegonda Lukshmidavamal,
Estate as his heiress and successor ; 8o that one Cage
Narrainapak’s father Lutchmiah,

during his life time, to enable him

in debt, and without surviving
who entered into possession of the said
lly Seetiah, the half-brother of the said
was in the habit of making advances to the said Ramanappa,
to pay the revenue of the Zemindary to Government, and after
his death, to his widow, the said Lukshnidavama, to defray the unavoidable expenses of her
husband’s funeral rites, &c., for which an adjustment of accounts took place in the latter end of

1810, when & fresh Bond was obtained under certain stipulations, on the mertage of the said

Zemindary, upon returning all the former documents, &o. therewith connected, and reciting the same.

The said Narrainapak’s father assisted the said Lukshmidavama with advances of
money after her husband’s death, to meet the demands on her in res
also became a transferee of the debts that w
Cavelly Seetiah ; and similar advances

pect of the Zemindary, and
ere contracted by her husband and herself with the said
were continued to be made by him (Lutchmial

) at vari-.
ous times up to the end of the year 1837, when all the accounts hbetween them were adjusted,
and he obtained a fresh Bond from the spid

Lulshmidavama for the sum of Rupees 48,614-13-6,

on the mortgage -of the said estate, after returning all the former documents there

with con-
nected, and reciting the same.

Narrainapal’s father instituted g Suit No. 18 of 1833
of the Northern Circars, for the recovery of the amount on the

obtained a Decree, the mortgage property being held liable in sat

> in the late Provineial Court

conditions of the said Bond, and
isfaction.

-+ His father having died, C. V, Narrainapah sued out execution

Lukshwidavama and C, V., Narraing

pah, by the interference

Masulipatam, came to a Razenamah, which is in effect 2 Deed of
April 1841, the conditions of which were, that the debt ahich, 1
67,444-12-0, should be paid in eight yearly instwlments; that failing any one of the instalments,
the Zemindary originally mortgaged for the debt should be ‘placed in C. V. Narrainapal's
Pnemogen 3o tho (WJlator of the Distides, unFor the Opders of the Court, in satisfuction of the ‘dggt_,
and that the whole Zemindary should be enjoyed by him us his permunent estate.

Payment of the debt due to

g been diseharged ; and the Zemindary,
the said Razenamalh or Deed of conditional sale,

rainapak in the latter . end of 1841, when its posses
But such possession whs deferred, in the first insta
the said Decree, No. 18 of 1838, +. . the Razee,
motion of certain pretenders,

» Whereupon - the said
and pressure of the Collector of
Conditional Sale, under date Hth
ith interest Lad swollen to Rupees

Default was made in the Narrainapah, no part of the
according to the conditions of

sion ought to have been delivered over to him.
nee, for more than eight years, by a suspension of
by the Court of Sudr Adawlut in 184]
who sought to succeed to the estate as heirs at law.

These pretenders first moved the Provincial C
the admission of a Ppauper complaint to establish the a

for some time. After a series of fictitious Suits brought by him during the course of
their motion was dismissed by the said Provincial Court in 1840, stating that :—
was made by the Plaintiff contrary to Seo 10, Reg. 2 of 18027
Sudr Adawlut from the said proceedings,

Court at once cancelled the said proceeding,
and take the said Pauper complaint on th

suspension of the execution of the said Dec
sion of the said Suit,

» upon the

ourt of the Northern Division in 1839, for
doption of their father, who had been dead

several years,
“ The complaint

—Lhereupon they appealed to the
Without even issuing

8 any notice to the parties, the said
8, and directed the Provincial Court in 1841, to admit

e file, and to proceed therewith ; and further directed
reo No. 18 of 1838 (viz, the Ltazee,) till the final deci-

Accordingly the
again dismissed it in 1843
8ec. 10 of Reg. 2 of 1809.”

Provincial Court re-admitted the

said Suit and proceeded therewith and
» on the same grounds, 1. ¢ —

“That the claim in question is contrary to

s

became the property of the said (. V. Nar- .
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Court, claiming the estate under an Escheat, with

rai in ano
dary, to bring again a suit against C- V. Narrainapah 1n &

F e e P e
~

3 . . . »

i f Vissunnapet, on the
i ' lauts, to the Zemindary o n e
loim now Wrged By e aTEe ’ indar Ramanappa, 18 B
ui:t: :fl'l (tihgil: g:tlzaef;tl:;r Venkatarayadoo having been adopte;l by the Zeminda
IIilaintainable under the provisions of sec. 10, Reg. 2 of 1802.

t confining them-
R Nevertheless in dismissing the Suit, the Court of Sudr t'Adagll‘:, no g
ev o . it i her .
selves to the issue, directed the parties to bring another suit 1 ano

i i i not appealed from to the highest

™ S?id DeCiSi(:n ‘l')e?:n zlziirllfvl':acluil:s:;:c](lli:isl go;::sof Masull)igatz}m t: eii::::r:z :):rtrﬁz

e fmle o /V . A;'}zzgdlj)ver the said Zemindary to him, acco:idmgosgesﬁon A
Of':ihz §£Zd fl zazxfg?t’i?;zga;le or Razenamah hitherto suspend?d. Nevexzz:le @8 POSSes

fiaglay:§ fOOI‘ :operiod of six years later under the following circumstances.

I) Y i There belng no hell‘s,
'S .

led a Petition in the
£ ds turned round and i .
G, ceiing the state ot L bon a&terwa:efserence to certain Government Proceedings,

. issioner of the Northern
d to have been passed specially on the recommendation of the Commissione:
said to have bee

i —Walter Elliot, Esq. . in 1853, setting
Circars a fter a delay of more than three years, the 01211 J ud;g‘ft;:n oot };e Rasez
Thsreupz?’t'a eltl?at was submitted by C. V. Narrainapah for the exe
aside the above Motion

i to his Miscellaneous
t s the Court resolve to call upon the Collector, with reference
circumstance

i d 16th July 1850, to

1 inutes of Consultation, date 18 ’

iti ) 50, forwarding Extracts of Miou : L onars

Pehtmil;]hNo.7 29? ?lf 1502; ;Txestion gunder Attachment, pending 'flhihfei:ealP elti;:ioners T oy

oon 548 and 560 o i 1 heirs to the same, an o horedy

. et ol of 1 Jo. 18 of 1838, and the Collector, he

(Nos. 543 and 569 of 1849), holder of the Decree No. 18 of 1838, Callgtr, o the
e of f? l'e{(;l‘ . :;1 lt:f:i?: i[fcla“]’l)c:zree in question", and for the establishment of their leg

purpose of finally setting

: olv brought the Suitin forma pauperis, whieh,

Thereupon the said Lgpo;"’xaff:ng f 1{0 btllfe °higher authori_ti.es, and .rtenln;ni([lx ;1530;1,

uller appecl wpon spper o dl. .. on dc e consideration by the Cx.v1‘l Court 1 hse s o 18

remand, was dismissed as groun tiﬂsi’r (;lrou br s that :—'¢ The Acting Cl.vﬂ Judge assg e

ortighy Cou_"t reco:ldiesd o}fnopizinx £ +Le Petitioners ca?nottbehadllx;xt;zd : ;t ;:iz dathé -

e conSidefatlon:.ﬂn o filed, it is necessary that th's Churt shou sfod tho pauper

suse axo paupar BTt 202 b'e 'ﬁle nd i i case, the p. apers have a strong opinion o s

IB;ZOS good gfouufl for an agtg)i;szge IZIIigfdiﬁa’tionslrlip. In the face of' anC 'O?in;(::i ,0 :q::ll; ;i
e thei}: N i’sail:);rlk’se it seems folly to go, and at any rate the Acting Civi g

‘ not better than any ) ly to g

upers,” | ’ N
e 'so e C. V. Narrainapah appealed against the Proc:e;iﬁng;ao:‘e lfzaghzflate
1 . . X . e Z
s meajnh!:n - which set aside his motion for t.he exzcac1;lt1<)(1_’;'oi1 tho faze ﬁich e late
S i Masuh%ﬂ ama’ncened that o Pmceedmg; Ofdt ed :}:e poss:ssion of the said
: ey o i Razee, and ordere
Sudr Adawlut ; and mapah for execution of the X tl oslon of the sid
e e e V Na:?)‘:l(gas;id C. V. Nardinapah, under the terms of the sai X
Zemindary to be given

f (} d I S: I - aWI I u hel_' [0 (¢] h b lle I) 0cee f th b

m 0 indary wa: ded over in 1853,
ders by the Sudr Court, the possession of the Zemindary v as’ hande

P ptoty or y y

» peremptoty orders ,

. rarrainapah. - f Government
to C. V. Narrainap the Collector applied to the Sudr Court, prf:\y:ln% ::n::}glih: right which
.Thereupoxfl’]i‘ bruary 13th aforesaid, should be cancelled, in ﬁe er was rejected on the
that tholx 0108t 0 e {0 hold tho Zemindary as s Escheat, which prsy
the Government asser

11th October following.

more than a year, yet, on

7
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- instance, admitting almost al] the facts of the el

with interest, wag about Rs,
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Upon tkis, the Coellctor, on behalf of Government, instituted a Suitin 1855, claiming um‘ler
the spirit of the Hindu law the said Zemindary free of all encumbrances as an Escheat. The
case came before the Civil Judge of Masulipatam, who travelled out of the r
and decided, that :— The terms of the Razee of 1841, should not be carried out.” e decresd that
the Decree which formed the Razee of 1841, should be enforced by the sale of the Zemindary,
that any surplus of proceeds that might remain after satisfying the debt should go to Govern-

ment as an Escheat, and that if the property failed to realize the sum decreed, the Zemindary itself
should be made over to N arrainapah.

Narraingpak and the Collector being both dissatisfied with the above Decres, appealed to the
Sudr Court, when the Suit of the Collector was dismissed, on the ground that under the Ilindu
law,"according to the declaration of Menu, viz. :— That the property of a Brahmin shall never be

taken by the King,” the Government had no right of Escheat in respect of the Zemindary at issue
which was the estate of & Brahmin.

This Decree ‘was appealed against to the Lords of the Judicial Committee of the
Privy Council, who reversed the finding and recorded their views as follows :— In so dealing with
the question, the Sudr Court was applying the actual ovsupposed Hindu law, in derogation of the
general right of the British sovereignty.” The Suit was remanded to the Sudr Court for further
consideration of the other merits of the case. '

The Suit came on to be heard by the Sudr Adawlut, when they again 'dismissed the Suit'
of the Collector, declaring that « upon every ground above taken, the Court resolve, in reversal of

the Decree below, to dismiss the suit with costs ; first, because the Law of Escheat does not give the

Plaintiff the power to question the assignment objected to ; second, because the Plaintiff acquiesced

in the assignment when made ; third, because the burden of shewing cause against the assign-

ment rests upon the Plaintiff, had he been in a position to challenge the same, and no such cause
has been shewn by him or alleged.”

The Collector being still dissatisfied with the said Deoree, appealed to the Privy

Council, which overruléd the said points derided by the Sudr, and again remanded the suit for
furtHer trial, giving three Issues for enquiry by calling for fresh evidence.

The said Issues having been referred by the Iligh Court of Madras to the Civil
Judge of Guntoor for enquiry, in its original Jurisdiction, he, the Civil J udge, taking fresh evi-
dence from Narrainapah and the Collector, found all of thke three Issues framed by the Privy
Uouneil in favor of N, arrainapah. To the first Issue, ho decided that the slienation by the widow was

for legal purposes sanctioned by the Hindu law, and that the right of the Crown as next heir to her
husband, was therefore absolutely defeated by the Razee'in the pleadings, -

With regard to the second Issue, the Civil J udge decided, that up to the date of the Lazce
filed in 1841, the amount due to Narrainapak with intevest acoumulated to Rupees 67,444-12-0. 1le

had no data to go upon to enable him to fix any other amount than the above as agaregato of the
sums really advanced by Narrainapak’s father, with interest accruing thereon,

or to declare that
they were advanced for other than legal purposes, es alluded to by him when considering the first
Isssue, :

With regard to the third Issue,
manapa died possessed of no of

dispute, which, at his death, w

the CivilJudge was of opinion that Vareegonda Ra-

her property available for an ¥ purpose, gave and except the estate in
28 not unencumbered.

From this Finding the Collector appealed to the Iigh Court, which, in the first

aim of Narainapah, lastly turned round in o contrary

direction, and passed thej Decision on the 22nd January 1866, upsetiing all the rights and

810, up to the year 1813, advances had been made
8 for which, according to Hindu law, the widow

. a3 against th 1 i
thero had biep, and that o the s Moy s gain; & next heirs of her husband, if such

; » the balance due by the widow upon these advances,
20,0005 that, in the year 1828, a further advange was made for similar

)

ecord and evidence, .

e
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i : tioned had been respectively
-3-3; and that at the time the advances before men :
Pm;fos:; g Thds(;»l,?lz?i if ;t?x:r estates of her husband sufficient to answer ]f;he pu;‘pc})lses io‘x; 1:3:0;
tho avances i lied. That Narrainapak has not shown what,
ere taken, and to which they were applied. . 0 o
fc}llle zdzaii'e:dv\:anees last mentioned, was the debt upon the forme‘l advanc;es,t zr :;iltztl;?r Slr;yMort-
f . ez:' (c’lebb still existel—that no advances were made from this date od h: e e
g(:i Deed (Exhibit XXI in 1838 ); that Narrainapah was bound to show, and has

i ibit XXI, the
‘the widow was in debt to Narrainapalk’s father at the date of the execution of Exhibi s

M i ' lector (on the part
; foresaid ; and that the Col
‘ 3, for advances made for the purpose a ‘ ¢ (on tho part
f%ﬁiﬁinﬂeﬁt) i: 2h:refore entitled to take the estate by Escheat, unencumbered by charg
y .
in favor of Narrainapak's father and Narrainapah.”’

) i ersed the said
From. this Judgment Narrainapah appealed to the PnV); C'O‘(lincrll];1 ;;h: ;:: « The widow
Decision of the Iligh Court of Madras, dated 20th December 1867, an Nich oho had Do means of
e Y ded to the Zemindary, encumbered w1th-debt ‘which & Ltele miovs thaa
is shown. to have succ}fe wues, that are admitted to have been in ordinary years tlbl-shment ha
dlschflrgmg, e tGe rejlement, revenue, and provide for the expenses of her establi - rarely in
suﬂi.c tent to pay tho overl ether male or female, when in such circumstax‘lces, rarely, very ;arenythat
fam-x]y. A ]anfl'hOId‘Z:" ‘: lout of debt. Again, in the present case, the lelfzh Judge has ; o:v e
Indm’t}?uoc(e)iis(:t? tﬁ: ylenacx’fs in the course of which the process of paim;;tt 1: as]su::;i:zfaizn short
more than L : ions from the Estate mu . .
Place, were years of dmtres?eand;?:im:{lzge?s t:;: Oelalfic;;nce of oceasional litigation, ;;} V:];ﬁ ?;
Of' fhe Govemm?‘utdri::ntlitl:a against adverse claimants, She seems.fzo have Il)le‘en ftin :llrzasonable
widow had to de 211 eedy an?l embarrassed woman. Nor can theu: Lords lp§ to make pay-
tonuro of tho esta e :hut between the years 1822, and 1838, she was in & co.ndlixgéls oot be
groutn d's f::c‘;zssu;? ltlllf)se wl,lioh, from the account said to have been settled in s :
ments in

" inferred that she had then made on account of interest.

. . [ ST—— T e %
ﬂ.nd hel‘ cl‘editol', a bﬂlance Stl uCk nnd a mort°¢ ge ta]\en tO secure thdat ba.lunﬂe

n & urden a i W t a bond )ide
b h h he burd hat this settlement of account was no

« Yy i t the rden of pI‘OOft t o to adduce
ti %b :wetexi tlljet debtor and éreditor, lies on the Respondent, and that he has failed to
transaction e ’

idence to that effect. . P ; 48,614 Ru-
e “ Their Lordships think that it isa fair and just inference to :fkg tlhfc:uc?i: gn r;5pect of
13 A o d 6 Pies, which was secured by the mortgage, to be the bala -
pees nnas &n »

dvances. ' L
ke Their Lordships therefore are of opinion that the Appellant h}ags :utcci‘edeélh:n :izbi;se rleng
o i i the Estate for
: 38, his father acquired a charge on .
thet undell' 'tlllle moic;genfvidojv:’zzeatllls, would have been valid against the next heirs of her husband,
named, which, on

if such there had been.
« Further than this their Lordships are not prepared to go.

The resu is t]la he'r LO!‘dShlpS must humbly recom.mend Her Maje y to rever o the
QCree o “the II'('hlé;u’rt &t](tl t; decla.re that, on the 20th A.Pl‘ll 1838, there was due from the
D f ’O ] b1

, for whi titled
i for which puld have been en

' t in respect of gdyanges, for ¥ ’ ;
N th; fathfelt Ofaih:n?iiizlia;; next heirs of her husband, if such there had been; the sum o
to alienate the estate, 85 ag

by the mort-
] duly charged upon the estate :
nd 6 Pies ; that that sum was . . 1d the Zemin-
48,611 Rupees 1]13AA1:;11T838 and that accordingly the APPe.llant 15 no‘; enftxttl]:g it:t?; e
gage of t?le 20:, Crlc))wn as a'security for so much of the said sum 9in. (2 immediate possession of
dary angSt , (:)aid This declaration is fatal to the ResPOngfntC s claim ?[ & strictnoss tho preccat
now remains unpaid. 1h ity of redemption to the Crown. ¢ !

. . 1 an equity ol re P . op s na
the nglln(fa:yn’dbt‘ilits:;i:;g; lf:::in" t(llle Crown to assert that equity if it shall be so mlndfad, 1
suit should sta 4 o

it properly framed for that purpose. . iners of the
- p“ Tyh Appellant is entitled to have the costs of this Appeal, and of the Froceedings o
8

it below
" Courts below under Ier Majesty’s Order of January 1862, and the general costs of the suit be!
ourts belo .
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except such portion of them as was occasioned by his contesting the title of the Crown to take by
Lscheat. This latter portion ought to be borne by him, and unl

ess already paid, should be set off
in'the usual manner.

The apportionment of these costs will be dealt with by the Court below.”

Thereupon Nasrain

apal moved in the Civil Court of
sion of the Privy Council

s Praying them to restore the possession o
from him, N, arainapah, and handed over to the Collector in exe

Court, which now stands dismissed {though he proposed to give s
his Appeal to the Privy Council was known) and to settle the qu

Guntoor to enforce the said deci-
f the Zemindary which was taken
cution of the Decree of the lligh

estion of costs, &o., therein stated.
Thereupon the Civil Jud

the 13th September 1868, as i
and directed the Collector of
Court.

ge of Guntoor restored
t stood before the suit of 185
Kistna District to furnish th

possession of the Zemindary on
9, now dismissed by the Privy Council,
© accounts of mesne profits, &o.,, to the

Moreover the said Narvainapah also submitte
Government whether, under the circumstances of the ¢
Redemption or Jeave him alone, '

Thereupon the Government on the 23rd April 1869, Passed Proceedings, unconditiongl]
relinquishing their alleged right of Redemption, and gave him ap Endorsement to that effoct op
30th April 1869, And the Collector of the Kistna District also gent an LEnayetnamah on 17th
June 1869, intimating that the Board have directed him to inform that the Government haye re-
linquished their right of Redemption, and have resolved fo leave him alone in the u
session of the estate, ol

d a Petition, with a statement, calling on
ase, they could enforce the alleged right of

The Collector on the 14th October 1869, called on . V. Narainapah
ment relinquishing the mesne profits of the Zemindary during
hands and the costg of the Suit, which is in contravention to the
Thereupon €. V., X arrainap

lector-to sign the above Ag

to executo an agree-
the time it was in his (Collector's)
above Proceedings.

ak remonstrated with the Government against the demand of
reement, waiving his claim to the mesne profits and costs of the
Suit,

Thereupon the Government, on the Gth May 1870

timating that unless he—Narrainapai—execute
uld cancel the said Proceedings of the 2

23rd April 1869, and bring a Suit for the right of
Redemption, reserved to the Government by th

uncil,

tition, in
they wo

e Decree of the Privy Co
Feeling assured that the Government wil

agreed to do so without the least compunction, and accordingly gi
to him by thg Collector.

\\\

gned the Agreement forwarded

Subsequently the same Officer having taken objection to the sufficiency of the Stamp
on which the saig agreement was engrossed by him, he undertook to prepare another on proper

Stamp, but.annexing to it such plan and particulars as were necessary to make the agreemeont elj-
gible for registration, But the same is not ready. ‘

From the above 1 history of the

long series of years, having for itg object
factorily established

case,
the n
+ a8 laid down in the Pri
e late Zemindarnee v

it will be evident that, after repeated remands for g
egation of the validity of the debt,
vy Council Decree of the 20th Decem
for objects of necessity—such as the

it has been satis-
ber 18G9, that the

: wusband, as warrant even ¢ g widow
debt the o] [Property as against the next hejy: » if such thero had boon,” The
us adm » and this sum was secured by a

The debt quge under this Instrument not havin

o

g been_satisfied, the mortgage was fore-

ufficient security till the vesult of °

ndisturbed pos- ‘
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- of condational sale does or does no

m———t ooy =t
R W TR o o g .

A L " ",'_’\r‘;; .
' “o,

7

v . ) ‘ ‘ dlSCha.I'OB Of tha.t

h, which stipu-
; s met by a Razeenamahn, )

ution of the said Decree wa ditions of the said Ra-

The.order f(l)r t}Eet]f: zcstatc. A default in the fulﬁln}ent; (1f tilzec%r; mti;da,ry oo vost-

fatod & conchlt)longl liaczr:')ditiom).l gale did take place, and tbte f:ghter;s possession had to be given,

zeenamakh or Deed o According to its , ' ! Lot

. . d of 1841. 2, L. arties, and eve

od in Nurrainapah in b2 latser e:ndino' result of the suits }nstltu{;ei by t;h;r%}:llecto r’ by handing

but it was however flt?hzj S,allc: unde: the Razee was carried ou tZ of Tudicaturs, Hence, the
O th: O;I}dl 1((1\’¢1rraimrpah) under the orders of the Cour

over the estate to him,

S()le (lllesb]()]l ‘()l' (l(31(3|'1|| “ﬂi on is Il ],l",t}l(zr !MW&ET l l 7 St 0’ a m tgagee ’wnde? (44 Dee{l
t

j‘l‘ >

3 2
] d. b t I >

t f (} t d d 24 fI t Y test pe-
tl‘y om he e1mo
0 d usages Of the coun )
ments 0 overnment, nor .]l ee t the customs an b .
w ve bef ’ dl after the year 1841, been recogmzed and sa.nctloned by the Courts of
riOd, hiOh ha. e belore an

. i ourt
R st the Law officers of the late Sudr Adawlut, u:;xf:vzrrtzo:ll;eit(; w
e o Smt,dt eHind.u law, authority to tr.ans-fer by n;oxi1 :r znd x conditional
replied, that the wifiow has, ulloz; stated, and is therefore bmd'mg 0_1211)11  hor aod bor xeltions.
N estat:_ forlﬂ:: bil;:xpset atrest by the decision of the Privy ,
Further, this question

‘ o y y h
[ £ d a

. . . . - . d

in the Ma-
193, and equally so 1n
i Jod in Colebrook’s Digest, Vol. I, pp- 183,187,188,193,
1lindu law is recorde

nb Mr.
h?xmedfant;?: :ssz}:::thazif the ancient Law of the country
T oy tur

L t 114 T, ¢ p the
practl s

: i is point that they admit
» 8o strong is the opiaion of thel‘t.Lorésh:ﬁs O(I)I(,ili-ltzi?gladras . 1;’: oh can
Statute Law of Madras. bl to discover any oourse of decisions in the
been unable
that they have

i ity cited above: -ainapah, who got
be st against the Ya,uthOII Y ine been duly alienated and transferred to Nars afc)h p ’n o B
Now, the Zemindary having athoritics, as shewn above, where then is there any rig
1 a 5

mpetent 7 other persons whatever 7 _
possession under thle oIr]d:r:eoii Z?lesr;ion either to the Government or to any other p

. to t ne Iust
of Redemption {

ioh reasonably and naturally follow this state of facts are :—
io

has been modified by any later rule

The questions wh

2 ly alienating the Zemin-
itional sale by Ilazee absolutely
; id Deed of condition
1st.— Whether the sal

dl

i b L to the Re-
I contracts are repugnant to Hindu or Mahomedan law or
2nd.—Whether suc

) t?

f the Governmen . » o
gulations and Enactments o ment in the 7th para. of the Szcnud-z-il[lool.];?tt I{:t:::::s?;r x Dood
\ . ern R . . . authori .

3rd.—Did not thefg:Zd to, entered into wi.h.th? Zemxnc%:;lz1 e e eoris
of permuner Sememiﬂt r(;mle or in any part of the Zemindary, el
1 s Y ‘
oprietary right in the ¥ 7 P
- 4th.—Whether the Government did not
r . 13 ? . . . ixmlm]y such
e . Lo Government did not authorize their officers fo recognise s
ov
5th.—Whether the

bind themselves to acknowledge such transfer as

alienations ?
t the G
And lastly, have no Go nont,
i \ th the Hindu law . 1
%o the Hindus in accordance wi :t 33 humbly submitted, that the Government cam.lot bt;?sr;;p &
e ul?adyto the inevitable conclusion that Narrainapah's 1ig
s .

rnment pledged themselves to administer the Civil law
0ve g

To the foregoing qxilen;s, s
i ' uch admissl
in the aflirmative. Then s

sale.

islati tablished .
1 itive legislation or on es
founded either on posi
that rule must be

¢
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in‘possessing sbsolutely the Estate under the Deed of alienation is incontrovertible, and therefore

they cannot now plead that they have s right of Redemption under any phase of law or -color of
agreement, except under cover of the suggestion of the Privy Couneil in the said Decree.

. On this point Narrainapah begs to be permitted to submit the following :—

In the first instance, the Ruling Power establishes Courts for dispensing Justice, and em-
powers them to dispose of chses on the issues before them in one way or the other; and when
they have done so, they are not at liberty to travel out of them, and promote suits—in fact, liti-
gation in another form, to annoy and harass parties, as has been the singular course in Petitioner’s
case all along, even by the highest Court, the Privy Council, itself; for in the action of eject-
ment brought by the Government under an Escheat by the Hindu law, they failed in that action
by the Privy Council dismissing the suit, and in point of law or equity, they should have stopped
there ; but to have voluntarily suggested in their Decree, that the Crown might assert tfiat equity
of Redemption if it shall be so minded in a suit properly framed for that purpose; no such claim
having been even at any one time during the whole course of the litigation put forward either in
the plaint or otherwise by the Crown.

This being an extra judicial cpinion in the matter ot before them, it would be
viewed as a passing observation, and ought not to have had any weight in an arbitrament;
for incidental remarks thrown out in & Decree, cannot be taken as conclusive on the point to
which they refer, their tendency being only to keep a claim, otherwise barred, open for Litigation.

Again, it is evident by the Decree of the Privy Council i
consider the facts of the case further than the Bond of 1838, stati
are not prepared to go.” Possibly, when their Lordships were
would doubtless be in accord with the Deores of the 20t
casé they thought otherwise, they would be
the 7th para. of the Deed of DMoolkyet-1stem
either by sale, gift or otherwise,

tself, that they did not proceed to -~
ng that * further than thig they
prepared to do so, their decision

h Jaouary 1871, already alluded to; or in
precluded by law and equity, and the conditions of
arar, which says, “that such transfer of your land
shall be valid and recognised by the Courts.”

It is clear, then, that the right of Redem

ptic;n cannot be sustained upon any ér
therefore should be discarded as a point for discussion. But the mesne profits still ré
considered. If the Government has not the shadow of & right of Redemption, it has,

it is respect-
fully submitted, less to the mesne profits, which were merely retained till the result of the suit
brought by them in 1855, was known, and which was the dismissal of theirsuit. In al] fairness, then,
Narrainapah ought to get them, and he indulges the hope that the Government, fully appreciating
the merits of the case, will not withhold from him the amount now standing. - -

Itis further respectfully submitted that the mesne profits are nothing more than a ;sum
accumulated from the income of his Zemindary durin g the ti

me it was under the C
ment, in consequence of the dilatory and illegal proceedings of the Courts,

88 above narrated ;
consequently, your honorable and paternal Government ou ght not to take advantage of gucl irregu-
lar proceedings, o keep him out of his rights to the possession of what lawfull

¥ belongs to him,

. The next question to be disposed of is that of costs. IIe has been in litigation for up-
wards of 30 years, of which 15 were with parties in Jorma pauperis, from whom nothing hag
been recovered. The other 15, with the Crown, whose highest tribunal has directed that the
Respondent, the Collector, do pay the Appellant £435-19-8 for the costs of the last Appeal, ¢ anq
the general costs of the suit in the Courts below ;” but their Lordships added, “ except such portion
of them as was occasioned by his contesting the titlo of the Crown to take by Escheat” But it
wag the Crown that was his opponent. It was the Crown, prompted by its legal advisers, who

litigated with him, and caused him enormous expense. Ile had not only to pay the Attorneys,
Advocates, Pleaders, Stamp Duties, cum mutis aliis, but also to meet porsonal attendanco by tra-

velling now and then from his place of residence to watch the conduct of his caso,
private agents to look after their proceedingsin his absence. If Na
against the Crown,
defended himself b
bacame entitled by

ound, and
main to be

ollector’s mn,nage.

and to employ
rrainapak did not defend himsolf
the only opponent ho latterly had, what other course was open to him? 1le

y simply denying that the Government, upon the death of Laskimidayama,
Hindu law to enter upon and enjoy the Estate ; and if it bhad any right to suc-
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ceed, it could only be 0131 t&eis d;:i:a;;feeo;nlyfu:(l) u:se open to ave himself from the meshes of the
an

There was no other eourse.

or former proprietor,
law in which he was entangled.
ought not to receive costs ffom an
fore submits in common fairness,

ho has unde
<hewn him. It is not the intention of the Government to crush one who

9
encumbrances contrasted by the Zemindar,

And it is hard to be now told that he
opponent, whose justice of the case was questionable. He there-

privation, and, as now considered, unfairly too.
1 he case
- Under all the circumstances of t » he
. themselves for that impartial consideration for which the Governme Y
is highly and peculiarly distinguished. . » X
| i f justice your Petitioner
And for which act of jus y o - LVER PRAY.

i i ted
its the questions which have presen
e ; nt, as at present constituted,
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Copy oF JUDGMENT delivered by the Lords of lhe Judicial Committee of the Privy Council,
effected by a Deed of Conditional Sale,

acknowledging the validity of the Alienation,
that such Conditional Sales are common in India from time immemorial
?

| expressing,
| and that they are sanclioned by both Hindu and Mahomedan Law, and are nol
repugnant to the Regulations and Enactments of the Government.

Judgment of the Lovds of the Judicial Committee of the Privy Council on the 4 ppeal
rwicken and another, fromthe late Sudder

of Pattabliramier v. Vencate Row N
Dewany Adawlut at Madras; delivered 20th January 1871.

- PRESENT.
Lorp CHELMSFORD. LoORD JUSTICE MELLISH.
Sir James W, COLVILE. : Srr LaWRENCE PEEL.

t In this case the Appellant claims to b

* under geveral oonveynnoeg from the first and secon
*  whom they represent. That the title of his vendors or their ancestor was originally a mortgage

title is undisputed ; and the suit out of which the appesl has arisen was brought in October 1853, . ,
by the representnﬁves of the mortgagor to redeem the property, alleging it to be still redeemable. ) T }
~ The decision of the Court of First Instance was in their favor, but that was reversed by the Prin- -
' " cipal Sudder Amin of Combaconut, who decreed in favor of the Appellant. His decree wasre- 3 1

versed by tho late Sudder Dewany Adawlut of Madras on special appeal ; and the present appeal ) ‘

is against the decree of that Court.

The Sudder Court having 10 jurisdiction to deter
‘ _ fact, and there being no cros appesl to Her Majesty in Council 1gainst the dec

Sudder Amin, their Tordships must accept his findings on the facts &s conclusive.

were— .
1st.—That the original contract between the mortgagor and the mortgagee was contained
71 of the record and

in the deed of conditional sale, dated the 13th of June 1803, which is at page
is there called Exhibit No. I} and that the Plaintiff has failed to establish that there was any other

instrument of mortgage.

ond.—That Exhibit No. 2, purport
upon which the Appellant had relied either as a con
dors or as a conveyance OF reloase of the right of re

ard.—That certain letters put in by the Plaintiff i
a subsisting and re

by the mortgagees that the mortgage was
were also forgeries.

o the absolute owner of the lands in question
d of his co-defendants in the suit, or from those

e g

mine on special appeal any question of
rea of the Principal I

Those findings

P,

ing to have been esecuted on the 16th of June 1816, :

firmation of the then absolute title of his ven- !
dmption to the 2, was not & genuine document. 7
a order to prove acknowledgments ~ -

Jeemable mortgage 83 late as 1831,

om his first finding Was,
the 10th of June 1813,
. . d- —
toagor to redeem ot that date ; and the special appeal was 2
o estion for their Lordships’ de-

1] tness of that conclugion. Hence the sole gues
uited to try the &7 :nder the law of the Madras Presidency, the interest of & mortgagee under
1w to the terms of the coa-

termination is whether
bsolute, according
ad .tional sale does OF does mot beoome 8 , g  term
t‘“:te(:);r :1(;: x:l:en?ailure of the mortgagee to redeem ab or before the time ppecified in the deed.

ncipal Sudder Amin drew fr

of law which the Pri
me absolute oo

I the title of the mortgagees beca

TT—

The conolusion

that under Exhibit No.
by reason of the failure of the

R
e 7 }
3o
N
m%,
.

}
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* This form of security bei in ] '
y being common in India {L loa i i
iidon B : e questioa is of very general rlanc
d o af;:r floa:r;d.the Appellant obtpined Her Majesty’s special leave to) ;resl::; t‘hn'lpmmm?
, ousiderable delay, has, unfortunately, come on to be heard expaste I

The : s 3
of the land fore{?ilir;ita:srnzi.?;d 1; E(u‘:closm-e No. I was, that the mortgagee should hold possession
» payiag the Government revenue ; th .
aud redeem the 1: ! ue ; the mortgagor should repay the princi
' and on the 10th June.1813; and that,in default, th: nortgagee l')m)x’l hi: 5;::2?: ;
geo 1 rity

should enjoy the land as i ‘
enjo; and as if the fransaction were ' : :
came b gift, salo, &  were o absolule sale, with the right of alienating the

The transacti , : ' '
the usufruct of t]f(:cu:(l}):f 11 t“ “i ono vt lll'ortgage b‘)., Bye-bil-wufw or Kut-kal il usufructuary ;
itself is, was there nnp— r%ﬂ ¥ . 0] e iaken in lien of interest. And the first question that .; oo Jt,
according to the i ") e 0 afv Lo prevent 'the Court from giving effect t, ) ug3ests
_ g 1¢ interest and meaning of the parties plainly expressed b; its Lmol:) 5110?1  contract
R ang age

' That this form of sécurity has long ben com ; s .

in (he ures \ y has long nmon in India is notorious. ;

en('oxcedl accigliigtzot‘tiegzﬂ%: l k{,eg' h'o, - ?f 1798. Tl} ab suchy contracts :Velzh:ef;cbﬂ'ls ;.tated

Colebrocks Digest (Vol. 1 ej elx'sgy thoir ancient Hindoo law appears from several I’gaslss:,, &I_ld

enforced batmern Mohm'ne.d S::. . i}ls?, 188, and 193) "That they were equally IGGOwn£SPa1_e5 13

the Mobamedan Latw of Sal 18 is shewn lfy Mr. Baillie in his introduction to hi.s lea od ) ._a ?
of Sale. . If the ancient law of the country has been modified r}?; WOI;X tO .

any later

rule, having the force of -
e g e of law m ! : ‘ ‘
liched practice, , that rule must be founded either on positive legislation, or on estab

. B ) -

LOt]linD QOr;CEi‘l]ill“ ch l S p )

f o Sueh Contl‘act 1 i ; i

1n ”H}E\l ( t . ' . IS, S0 fal’ as Lhelr’LOX‘dShl S are iﬂfOI'ﬂled lo be fol-ln‘ d'
o l 3 y {re ) p 'O ,

) u'a Ibe(’ u] t,] ) I v eCll '

of the Bengal Reg. No. 15
‘ , -No.. 15 of 1703,  DBot!
e ommgal Ofoint - Doth these Regulations were i j
o 93 . gul assed with tl i
since f}een wholly or itfz;r:?t:i P‘:’l tl)le\’c?tlng the taking of interestpin exces; (l)f ilte‘ z?gci)ofhﬁ; rve
! ‘ ; art repealed, with ot} y XX 3 5. Tho
ool ov in ) 1 other usury laws, by Act XXVIII; 5
clavses! o<[1 o mo;t;;tu;ed (Xmsl 5; tl:]at é)z;rt of the contract now uuder’consideration thlcl(:iclltif:d t Ilgm
’ ' T . o that they may have made i & on of
the parties, bo take upon a r : T the vt pooussary, contrar tent
' nortragen iu() );s e upori 1edemphon an account of the rents and progt,s as l;atly o o
’ J'nteu::sl:c 'm"xin;t tls ession, ?Ompellmg the latter to set what he might have rec ‘f'“'deefl mO}'tSagor o
the mol.t;'wee \]}j pllt?lclpal; but they neither extended the th:e of redemnili‘oe or o o
: v J J 1 ‘
e ot L,ﬁ{in’n. en {he mor tgagor had failed to redeem, within the st ){llatndnor l'mposed bl
aling any judicial or other proceedings in order to make his tiltl be lptermd, the obl
ake } e absolute.

In Bengai there was furth islati ‘
. rther legislation. Tn that Presi ‘
0D . residenc i
],Pdl 3;:8,(; a:r]n?l a]lgwed a mortgagor, who had executedsuch a secg;iZyIiz%}:?zn (1?0. . 0%‘1806)
podoem 2t ly 1:11e efo.re the mortgagee had finally foreclosed the mortzase by t ;’W o
g3 which the Regulation made essential to foreclosure 5By Lt the prooeed:

J’t . ' 1
. dJS, JIOW?‘Vér, uBnecessary .'to observe that this Bengal Reguiation has of itself
n the Act ‘;‘H’Y 0 I\‘Iadms, :'md their Tinrdships cannot find, either in the Madras Re:re 1 e foree
at s of the Indian Legislature subsequent to the Charter Act of 1834 g4 a.tlons. or
similar provisions have been enacted for Madras. » any slatuto by which

gogoo ; :1:2 ;l;;:;se: to :;/.htch the Regulation 17 of 1806 does not apply, the interest of " mort
th:mere il ot t}o conditional sals bocome? a?)solute according. to the terms of the contructo';)"
ol by a full Donch 0;‘6 tr}l;:rlti.a%or éo redeem within the stipalated period, bas recently been dOciéy.
Hossoin, 5 Weekly. Report igh Court of Bengal inthe case of Surreefoorisa ©s. Sh'niek Ma h
o e . 'p rter, p. 88. On that case the mortgage bore date the 30th N 1
; gage was made payable on the 28th of September 1806. The mortg;,,m ::ZI;I;G:
. 4y * '] 0

redemption, and the mortea .
) » e gares admitte
Régulation, g1ges admitted that there lad been no foreclosure pursuant to tho

e e e

R e o it al U S

assumption implies tha

_to afect any title founded thereon.

-
o

if the Regulation did not apply, the interest of the
ber 1806, and finding that the Regulation had not
he district until the '7th of January
d to be law in the judg-
J. A 348

The High Coutt, however, ruled that,
on the 28th Septem
fore had not become operative it t
g suit. The point, so decided, is also assume
in the case of Forbes vs. Ameeronissa Begum, 10, Moore,
egulation of 1806 was passed.

mortguges became absolute
been promulgated, and there
1807, dismissed the Plaintiff’
wment delivered at this Board
and unless it be law it is difficult to see why the R
able to discover tha
t against the authority J

t there has been any course of decisions
ust cited. The utmost that can
uncertainty concerning the operation of these contracts
adras. 1fthe Principal Sudder Amin was right in think-
engthen his title by the produc-
on the other hand, shewed their

Their Lordships have been un
in the Court of Madras which can be se
Le gathered from this record is that some
way have crept into the lower courts of M
ing that this afforded a reason why the Appellant had sought to str
tion of the false deod No. 2, it is to be observed that the Plaintiffs,
sense of the uncertainty of the law by setting up the the false case that another form of mortgage
had finally beon substituted for the deed of conditional sale. Moreover the Suddm: Court doe's not rest
its judgment upon decided cases. 'he first reason advaunced in support of th'at judgment is clearly
untenable. That a party is precluded from relying upon a title established by a deed con-
clusively found to be geuuine, because Le has foolishly and wickedly set up a false deed which
is troated as a couveyance and not as a mere confirmation, may be inconsistent with that
fitle, is a proposition for which there is no foundation either in reason oI in law. Nor does
tho second reason assigned for the judgment appear to their Lordships to be better founded. It
assumes that an obligation lay on the mortgagee to do some act by way of enforcing what is

not very correctly termed penalty, ‘and that there could be no adverse possession against the
d been a tender and refusal of the mortgage money. But this

t in some way or in another the rights and obligations of the parties as de-
d been qualified by a known rule of law. Their Lordships have already
an discover, no such qualifications have been introduced as in Bengal
10 Statute Law applicable to Madras. What is known in the law of
demption,” depends on the doctrine established by the Courts of
4 in the mortgage deed is not of the essence of the contract. Sucha
cient law of India; and if it could have been introduced by the
ast India Company, their Lordships can find no such course of
thority, seems to be the other way. It must not, then, be sup-

beir Lordships design to disturb any rule of property establish-
the forum, wherever such may prevail, or,

mortgagor until there ha

fined by the contract ha
stated that, so far us they ¢
by any act of legislation into tl
Bngland as “the equity of re
1iquity that the timo stipulate
doctrine was unknown to the an
decisions of the Courts of the B
docision. In fact, the weight of au
posed that in allowing this appeal t
ed by judicial decisions so as to form part of the law of
decreo under appeal is erroneous and ought to
t to have been dismissed with costs,
t and unexplained delay which has

being of opinion that the
appeal to the Sudder Court ough
ngly. But considering the great
f this appeal, they do not think t

Their Lordships therefore
be reverseds and that the special
will advise ler Majesty aceordi
taken place in tho prosecution 0
Junt the costs of it.

hat they ought to give the Appel-

i
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o meddle s b
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