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T il i ! Droceedings of the Madras Government, Recenuc Department,
o . x ‘ ch ] | 20tk June 1470,
e '- . T
. . '; R A No.  240. Read the following Proceedings of the Board of Revenue, dated 11th
- " " ‘i\ i S ' " May 1870 :— S A ,
‘ ‘ . 3 \fi 3 . Bead the following letter from the Acting Collector of Sea Customs, to the Acting . -
: » ’ . ‘ - i » N ‘15} e ~ Secretary to the Board of Reveuuc,'dated Madras, 26th April 1870,
. N L L e L o I 1avE the honour to request that you will lay before thie Board the following
- T - BRI AR S ) ) IR A f; “remarks in connection with the Advocate-General’s ¢ opinions” submitted with
I B L U T | © .. Mr. Prichard’s letters, dated 9th March 1870, Nos. 124 and 125, in which Mr.
[ T R T e T AP Cdll 01 . Norton expresses his belief that there exists no authority to confiscate or levy
- : S S A A o o ‘ } \ . dufyonopiuni in this Presidency, S :
. ' LiFS © "2 First,—Asto the exportation of opium by sea. Schedule B. of Act. VL of
- . . r‘,i is i - 1844, which by Section 5 is declared to be a part of the Act, prohibits this in
A R O T o st b cases where the opium is not covered by a pass. = Act VIL of 1859 repealed Sche-
R L DR O 1 g S - dule B., Act VL of 1844, ezcept- as to salt and opium. Thus reduced, the schedule
B PP e o A was left intact by Act VL. of 1863 and XVIL of 1867, and so it remained until
- ﬂ f ~ E . the passing of:Act VIIIL of 1868, an enactment which, in the opinion of tho
. q‘.l;‘ A AdVOCaté-Gepcml, totally abrogates it. o A
o - ' ‘4, P Ly ' 3. On reference to the Act in question it will be seen that it repeals categori-
fF : ' . | 1 . cally so much of Schedule B. as was not repealed before. But I desire respect-

i

fully to call the attention of the Board (1) to the terms of Section 1 of the Act
- which, in my opinion, so qualify this repeal as to render it practically null in the-
case of opium ; (2) to the preamble in which the object of the Act is set forth, and

. which strengthens the above conclusion,

JrON—

“ 4. Clause 4, Section 1, runs as follows:  Nor shall this Act affect any princi-

.- ¢ ple or rule of law, or established Jurisdiction, form, or course of pleading, prac-

- " tice, or ‘procedure, or existing usage, custom, privilege, restriction, exemption,

- % office, or appointment, notwithstanding that the same respectively may have

-~ % been in any manner affirmed; recognized, or derived by, in, or from any enact-
© . “ ment hercby repcal\ed.” - |
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o | - ) & H 5. It has been shown that the prohibition -on the export of opium was in

, s S -; et X *‘,5 O D ~ force up to the period at which Agt VIIL of 1868 was enacted. The section Jjust

o - AR '5;} DAY - ; 1 quoted provides that no existing ‘‘ restriction™ shall be affected by the Act, and pro-

'3 | . T : ‘ % : “vides this nnconditionally, for the.z .words “ notwithstanding™ * * =* « hereby

R e “ - il e "repealed” do not constitute a condition. . No Act subsequent to Act VIIL of 1868 -
Wy:

~ touches the question, - Therefore to dem'pnstrate that the prohibition'on the export
of o‘piumlstill remains in force, it is only necessary to assume that a prohibition
 comes within the scope of the word ¢ restriction.”  This can hardly be denied.
©© 6, As if to remove any doubt which might be felt as to the proper construec,
tion of ‘th‘e‘qualifying clauses in Section 1, the preamble declares that the object of -
the Act is to repeal enactments which have ceased to be in force, otherwise than by
- express and specific repeal, or have by lapse of time and change of circumstances
. become unnecessary, or which merely repeal prior enactments. Not one of these
: ~ conditions is fulfilled by the prohibition on the export of opium contained i
¥ " , Sch cdule B ActVI 0{: 1844, and I suppose that the preamble is not misapp}ied
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B T . Proceedings of the Madras Government, Revenue Depmlment,

P:oceed:nns of the Madras. Gorvernment, Ilevenue I)epartmenl ! 3
‘ ' I AT g ' < 20th June 1870,

204 June 1870

i

but it is also certain that in some cases moro was done than was intended. For S

instance,” the Legislature repealed Act XXX, of 1858 through 1nadvert°nce,

when it is employcd for the mterpretatlon of an ambmuous sentenco or word i m ; i
- 1

i

belicving it was no longer acted upon, and were then obliged fo re-enact its chief . }
g

4

the Act itsclf. ’ : A
7. A note. rorrardmg the Act by the Assxstant Sccretary to Government,,
Legislative Department, dated 21st December 1867, shows that the Government:
of India contemplated the repeal of  the unrepealed portlon of Schedule B. Act VL.:
of 1844, “ eacept so for as it relales fo sall and opzum It is more likely thas tho'
framers of the Act intended the clause quoted above in paragraph 4 to provide for
the continuance of tho prohxbltxon than that in drawing up the Act they overs
looked an essential peint in connectwn with it which had only a few months befoze

been under thelir notice. : SR o ] K i R S
R 1 -

8 A sumla.r queetmn wasdiscussed in the Govemor General's Councﬂ in 1868 T - - » S (T o e - -
vide page: 220 ‘Proceedings of the Governor-Geneml’s Council 1868, Volume VIL- o S Lo BN rue Extract.) : o
3 S 9. Rcce'xt occurrences have necessxtated this apphcatxon to the Board. On the ‘ C i e 7 - ,ﬁ S (Swned) " R. 8. EL»LIS:\ ‘ ‘
21st instant oplum to the value of, Rupees 4: OOO was manifested for: and brourrht B 1 o e - - . 7 , - Cju"ef Secretary,
to the Custom-house for export The experter had evxdently learnt the purport of : s ' - s - . ,
the Advocate-General’s opmlon and was eager to seize the opportumty offered to,

‘\ him by a supposed temporary paralysxs of the law, If his opium had been passed
:f o | (and had it been ‘passed at all it must have been passed free of dutv,) I an) ngen td

{understand that his example would have been followed by numerous others to the

lsensible detrunent of Iinperial Revenues, and I tlunk such a consequonce more than
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provmons by Act XXI. of 1868. o ) = - : : o

o . No 24.1.' f: ' ORDER 'rm:m:ov 20th June 1870 No 907

Separate R o . L ‘ C
.epm‘ e Revenue, No 17. l RecorpEDp with reference to:the - ﬁ

Customs. I - GO0, dated 11th June 1870, No. 858,
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‘ } " 10. 'But, acting on the view as to the lerrahtv of - the prohlbltmn herem-
before expressed, Idetamed the opium in questlon, and I have now to surrgest th'),t
Lhe Board will 1ssue instructions to Mr. Blair, who returns tomorrow, as to 1tg

isposal, and also (in the eventof my view of the case being cons1dered unsound )
vhether the opium is to be passed free through the Custom house, untxl the*
reqmsxte authority for pronouncing it contraband has been furnished. r : @
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11. Secondly, —As to the 1mportat10n of opium both by land and s sea, I‘. S | E . T ‘ : -
would suggest, for the consideration of the Board, whether the clause in Act VIII i U i : : : o
ol . of 1868 ¢ nor shall this Act affect any duties levxable on salt or opium” does not“ , - L |
: }Stlll retain in force the duties leviable under Schedule A. Act VI of 1844, Thero, D] PO
El is besides another enactment, Act XXIIL of 1859 whlch has never been repealed i R
' and which lays down that salt and opium shall remain subject to the samo rates of;
! ldutv or shall be prohibited without a Pass as the case may be “asif thxs Aet had o
i ,notbcenpassed" ‘ A o e e ‘
: f . BEFORE passm" orders on this letter the Board resolve to call the’ attentxon of : - i
(Govemment to their- Proceedmﬂs of. the 15th March 1870 No. 1. ,075.  'The fact' !
ithat a large quantity of opium has been mamfested for at the Madras Custom-' oy
}house, and is now under detention there, makes 1t deslrable that the general (lues- .
{t ion should be decided soon. . . ! o ;
: 2. Mr., Wecllesley argues from the Preamble and Section 1. of the repeahn'r
-~ gAct that it do¢s not repeal the prohibition to- export opium ‘without a pass, which
iwas enacted in Section B., Act VL of 1844, It is quite clear from the portlons of
_|the Act that the Lemslature did not mtcnd to repeal any other than obsolete laws,
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To the Board of ﬁevenﬁe. N
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Exd. E. C. Shunker.
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