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~  Proceedings of the Madras irovernment, Revenue Department,

30tk November 1870. .

No. 429.  Read the following Procecdings of the Board of Revenue, dated °

12th November 1870, No. 6,631 :—

Read the following letter from the Acting Collector: of North Arcot, to the Acting -
- Secretary to the Doard of -Revenue, dated Chittoor, 22nd October 1870,

Np. 464,

I IiAVE the hono

ur, in continuation of . the correspondence marginally noted,
to forward, for the information of the

Proceedings of the Board of Reovenue, dated Revenue Board, copy of the decision of

gih June 1869, No. 4,167a.
Government - Order, dated

No. 1,725.

17th June 1869, the Chittoor Civil Court in Original Suit
No. 26 of 1868, whercin the Collector
of this district was lst defendant.

9. The Board will observe that the decision is adverse to the Collector, who

_has been required to remove the tunnel and bund, the construction of which was

objected to by the plaintiffs, the inhabitants of the village of Avalur.
3. The grounds on which the decision has been passed are fully set forth in
the judgment, copy of which is also forwarded herewith, and it is, thereforo,v

unnecessary for me to enter upon them in this letter.

4. The Board

will observe that this judgment is very important in one

respect. It distinctly interferes with or curtails the power or right that the Govern-
ment, as lord paramount, has always hitherto exercised, through the Revenue-
officers, of distributing the water-supply of the country as it considers best for the

interests of the community. L .
5, In paragraph 28 of the judgment, the Civil Judge places the right of

-

Government over the water in rivers or strecams on precisely the same footing as
its right over land in the dona fide occupation of ryots or Merassidars, Thisis -
a very important ruling, aud it is well worthy of consideration by the Revenue
Toard ; for, if they dissent from the opinion of the Civil Judge in this case, and
which will undoubtedly govern future decisions in Saits of thie same nature that

may hereafter be bro

ught against Governmeut, it is advisable that an appeal should

" bo preferred to the High Court without delay. 1 confess myself that, in this parti-

cular instance, I concur with the Civil Judge in the view he has taken of the
rights of the pl_aintiﬁ's as proved in evidence, o ,

6. Itisnowa

would merely point

question whother it is advisable to contest the ‘matter any

“further. If, however, the Board finally decide that it is unadvisable to appeal, I

out that this case adds another to the already long lists of Suits

brought by villagers against Government to restrict their right to muke changes
in the distribution of wator in streams or rivers as may be found most advantawet;us
for the common weal, and shows forcibly how nececssary it is that G‘)Vert?ment
should protect its own intercsts and rights by a well-considered legislative enact-
ment, empowering the Local Revenue and Engineer Officers to make such distribu-
tion of the water-supply of the country from time to time as may be best calculated
to promote the welfare of the general community without the certainty of being
constautly harrassed by Suits in the Civil Courts. ‘ '

7. With regard to the remarks of the Civil Judge in paragraph 30 of his

Judgment, as to the

nanner in which the Head Assistant Collector, in his report, -
B ?



. %o plaintidy’ right.

ained by the tank, and ¢
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lras Government, Bevenue Department,

3Uth November 1370.
M

‘ . ST poo laims
dated 7th Decombor 1867, No. 480, comimented on the plaintiffs’ rights and claims,
I'shall forwarg copy of the

. AN .l'inal
report for the information of the Board. The oTig
was filed in the Civil Court,

and I have applied for its return ; but I do not like to
- delay the despatch of this 1o

. ; rther
ter any longer, and so will address the Boaltd fu

83 soon as I regeive the documents in question,

Excrosure No. 1.
In the iy Court of Chittosr,
Present : C, g, Pryure, Esq., Acting Civil Judze.
Original Suijt No. 26 of 1803,
JenoyExsT,
Ta1s is o Sut to establish plaintify Tight to retain, on certain lands attached to Sithanthi
¥ Avalur, to cause the ramoval of a bund

ant, and to recover from defendants a sum
ined by plaintifs jn 1667, in consequence of

Ply of water for the use of thejr tank of

cently erccted by orders of the 18t defend
0 on account of the los

and tunnel po

2. The plain
That

irrigated

t allegeg—
the annug] assess

ment of theip (plaintiffy
by a tank to the

west of the vil)
unjab lands in fro
to long Prevailing ysg

") village is Rupees 3,000 ; that their landsare
age ; thut the defendan

3 9 to 17, who live at Sithanthi,
¥ of the bed of the said tank,

aze, these laydsg are only to be cultivated when the said

That according
tack is dry,

That when the ¢
from one to one and-

That defendants 9to1
years, flowed to the gajq
ants 1 to 4, and, with g}
yards in height ang L
830 built on the north
bund to empty itself i
tifis’ tank,

That these acts oy

7, on a false pre Jungle changel, which, for the last fifteen
tank,- left deposity of 8and in their Bunjah lands by permission of defend-
¢ assistance of defendants 5 to 8, raised 4 buad of two or two and-a-half

tence that 4 ;

carly four yargs in b
& tunnel aloyy 3X3 fe

to the channg] of anothop tunnel, instea] of

Y their acts Laye €a1sed & decregge of two mouthg’ supply in the usnal
hat serioyg damage ang Jos have accrued to plain-

That the plaintiqy’ objecti

assisted the defendantg 9

And the plaintify

30 cawuics of nun,
1 yards height, ang the
ank and into their cha r Sowin

3 23 usaal from the villages of
=2 the said nupjah lands, apq adjudging defendants to Poy plaintiffs
3 sum of Rupees Gy With costs ang farther iutcrest,

e - ~ . Vo ko .

. -
.. Y e N

udanls 1 to 4, who -

g the removal of the 8aid bund ,
¢tain in the said Juh, in front of the
ir right to reccive .

. [,
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. the crops H th'd.

~. 4

N 17U R nf t}(l “ ¥ [ 1€ Y 1{ rernine I)(‘,,) 'nleTlt,
‘J ljlll\ WEernie nt ere Lyl
(’/71 J /, . g . ( O /
PI()CE -

30 November 1650.

: follows :—
i itten statement as
dant, by Vakil Submmaneyam,.}“lt e W:‘.rcd or will suffer any damage by
. The It dufon ?: : })’ t denies that the plaintiffs have Su:bthq’t these works were necessary
it > Lat detendant denics 3sorts thas ..
tot.—1hat the Lst i of which they complain ; .2“d e f water were caused to plaintifls
the embankments and blrl‘_}c"s;th-mwi ; ord, that eveu if any los? o b would bo given by a “channe]
i anugin coTne . ivalen .
for the prozcetion of' hnh 1st defendant denies), a full eq;u icut through lands belonging
by these works (which the le to the Avalur tank from the Palar an nd works of irrigation, have
whicl has recently bC.en mad :} ab the Government, as owner 0?‘ sourfles'l‘: this case they have done so
to villaoe of Sithanthi ; 4th, ) 11 for the benefit of the public, au ;}:t this Swt may be disinissed
2 . - ; ro l‘
a riglt to evercise their tw:he plaintifs ; and he, thercfore, prays
. ing damage to d throuzh-
without causing ; inx that he Liad acte z
i t leased from the Suit, plealing
with costs. ond defendant prayed to be rele Foor
The 2 ¢I2Da. . e officer. e are
4 The n. f Ist dcfendant, bis superior tement, alleged that the plaintiffs
out under the orders o 5to 7, in their joiat written statcment, d, an'l to recover the damages
. ‘ ) L . e ve an’ \
5. The dcfendarts 5 olt‘mncl referred to in plaint remo Lf ’snid band and tunnel, these
entidled ts Lave the bunld m;' ndant estimaced for the coustzruct_t;)n 0;' s“thas they were refurred to
‘hon 4t Citlud : i ; rork '
sued for ; that,“h:n -{.f 1 (::i»jcct"d to the exzcution of the suh :031'(1 defendant examined thess
defeudants and Phl““::“ 1 the watter to Srd defendant ; t :f m the latter, to the cffect that
. THOS ’ TO bt
1st defendant, w 110.l€x‘\ll:-s 9 to 11 and 17, and tovk a qu}.tmncnﬁ1 .1 by them ; that the works havo
defendants, and deiemum‘ ks in the manner shown in the plan file o loss as been vocasioned to
they would exceute the wor ‘bl ce with that axreement, anl th&t; l k on contract ; that when
) cecnted in accordance ° xecuted. the work ;
mot been exceuted in laiatils o that 1ith defendant eaccutid ork according to the azreement,
3 aliitl . Iryer ¥ < >
these defendauts and lti ‘\fcd’with him for not execuling t\;"‘f irate 3 that 1t was not at the
s 1. o nstrat M AZISLI £
e bd against these defendunts to the tla mie fifteen years ago, constructed
. » e 'O HY . 80
a complaint wad I‘,r;fﬂrf these defendants that the Government, the said channcl was constructf}d
vequest of plaintifis ﬂ“}" Il’h]fu river to the Avalur tank ; ttl;dtt, ince the construction of the said
y ¢ Ll : 41; that sinc .
a fluol channel ho!'u : iliarers of Dawal and Sangrapadi; vater from the chanuel left any deposit
for the benlt of the S5t 17 made no complaiat that the water ioned to defendants; taat the
fonds Y to b . 38 0CCAS1O
channel, the defendants cuch deposits were left, and no loss
1 H 13 H th‘lt no & 14 \emcnﬁ- R 3 Which
on their lauds ; coeuted according to the agre N ut in a written statement, in
works should be exce 9 to 17, by Vakil Naranaiyangar, p val of the tack and bund
ants 3 . : ov
6, The dcfcnd‘lm.D 1ain’tiﬁ's have no right to suc for the}'rcdmby only one spring ehaunel,
they Lave alleged tua't . Ipu,t when the tank in Avalur was sux’il? :;cie defendants, 1ying in frong
referred to in the plaint; ft‘:qtel’ some of the cultivable lands 0f laIAfa yard, but that the water
< a » . i ¢ »
and had a scauly suIﬂ:IF ?,.c immcrsed in water to the depth o there was 10 obstruction to the
B e O vonch fh Vetta Madd of the said tunk ; th?t1 tank ; that about ton yoars ago,
used to run o through ;)_La‘vuies in frout of the bed of the saftl s ’and at the request of the
culiivation of GU and ode L,ive a full supply of water to the s:;xh Side’of the cultivable lands of
Governuicnt, in Orderltocinmruuccd a channel along the, nortl at a5 no bank was raised to this
N 1 H x ) - .
pCOPIG of 1&\'8,1111‘, new I)'tl ¢ Vebta Madal of the said tallils‘fc qund}' dePOSitS, and great]y anul'Cd
Sithanthi, and filled up th d the lands of these defendants, le b san aid tank with water ; that in
chb unel, the water ovurﬂu“i’e el abundantly and quickly supplies t;xo s‘:xelﬂows the fank and Qoo
2 aid chann ’ ‘ds rater over : X
t the said “."(";‘Sxmply of water thus affordzd, the :\«; s cultivation, therchy causing
conscqucnce of the nlC"Ci1 5,(‘ tz .{nd thus destroys the erops a.m%.(ttg Z{hi wade many complaints to
the lands of these de&im ‘t“dke’fcmlants 5 that the people of dbl rdir; in pursuance of which and of
considerable loss. to h;st they inspected the spot, and‘ pasae- 0. al ryots of Avalur, the Lngincer
Revenue authoritics ; tm:} feudants 5 to 8, who are the pm{cli‘hc glainﬁ ; that these works will
HTR ¢ sk . s ,
the deposition given by ried the tunuel and bauk referred to;m Avalur tank, nor any loss of culti-
Odficers properly constru(:lc asc in the supply of waterin the voct.
-auge any decre - aintiffs is not correct.
not aud do .no? wmmo‘mt of damages claimed by phlthe 50th July 1859,
vation ; that the 3 inr of the Suit took place on o eyam, B.A, and B.L, for Ist defenl
7. 'The first heariug d for plaintiffs, Vakil N. Subramancyam,
- ared for pi q
;i Nagaya appe qndants 9 to 17.
V% l\fa]a'xla.T.\I aranafgangar for defenda
ant, an

1
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lings of the Madras Government, Lievenue Dep 2
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P

O T it v oo e
t

N . - ﬂ.
aldras G‘onerumem, Revenue Denartmen

, x 30t Norember | 870. _ i i

Judgment. Lo
\ -

(2) Whether the plaiuti
sluice, have sustained
defendants.

- 9. The Suit came

on for final bearing on the 220d August 1870, when the issucs previously
settled were 1n0gifug and enlarged g9 follows : —

(1) Whether the Plaintils are possessed of the right to retain wate
* defendants situated in front of the bed of plaintify tank at

¢ tank and int plaintifry channel the swrplus water fl
_ Karavedu thyoy, nunjah lands,

gh defondanty’
2 of the bank, anq the construction of

(2.) Whether the ercotio tho sluice referred to in tho
plaint, have created a disturbance of the said rights,
cfendant,

(3.) Whether the 1st ¢
ank, and to construc

» to erect the gajq 1
er the plaintift i Consequence of the eree

a1d sluice, have sustained any loss, and if 80,
- eatitled to recover from the defendants,

10. The plaintiffs fle
A.-Ma,mulnamah con
B.~Mamuly
" December 1815,

C.—An authenticated
D.—Petition written b
E.——~Endorsement mad
F—Letter writ

' Vakil that plaintiffs
it w itted by defendants .
| i uments, it was admi ) ol and documentary, o
| i 13. First Issue--’D“r;n_g th; l?;gthem and, indeed, the evxdef‘ﬁc';e ’h(;:il ::en possessed of and
{ ; i © . i lainti 2
{ i ssessed of the rights claim ire immemorial the p .
[ - - . . 0 n or ' were po v from time im
Defendants 5, 6, and 7, appeared in person., The 8th defendant did not appear in perso - }} both sides abundantly proves tha : . ﬁ'tan ts of Sithanthi, defendants’
by Vakil. The case ag against bim was set ex parte, ) ‘ | Y enjoyed those rights. ich is a document executed by the inhabitant tribution of water to the
’ he st defendant hayi dertaken the def nco of defendants 2, 3, and 4, their names were | ¢ ‘ 14. The exhibit A., which is cisting usage which regulated f—h‘f d.ls !;1 illage were in posses-
a Tde Sb rom anat fmmim;f ‘. ¢ (;nf tanes, ' e illage, in 1815, showing the then emf § timo the inhabitants of plaintiffy’ village w
" ordered to be removed from the ligg eiendants., L 1 . village, . that &t that fim
g > ' f f , : ir village, proves
8. The following issues were fixed . » J Y lands in their 1
(L) Whether the defendants were legally entitled to erect the embankments and sluice ‘.
complained of by the plaintiffs.,

. of this Court,.
ich they now seck to establish by a decr:ee he plaintifls ot their ancestors, the
; . gion of the rights whic th);.t at some time previous to 1.81.') t 6? p £ the lands of Sithanthi the
15. Iuis clear thj;“ alur, had acquired over a certain portion o Ko on thoso Tands sad to
owzers of the tan}: o er tl,lereof to allow the surplus water to rem ‘
n
right to compel the ow k of Avalur. .. . tedly enjoyed the
X ‘ ﬂ:w uninterruptedly into the :;;I;t E’Om 1815 up to 1866 the plainiiffs Ufélete;ui;nc fayvour of the
S 16, Itis equ;llér :ii?i‘ously acquired. I find, therefore, the first issue. A
: ich they ha .

) right which : is abundantly proved in
\ - phintifs, tssue.~—It is admitted by the dcf?ndmtsfl at::ildl:omplained of have extin-
S 17. Secolnd ws;m;ction of the sluice and the ercction 31' t Od which they had uninterruptediy
B evidence, that the con s intiffs had admittedly acquired, an fendants 9 to 17, it wag
b ~ guished tho easement Whlc.h Pl:lf those works ; but on behalf of t'.heP dld:lfzo i;l}lle Avalur tonk bad
U enjoyed up to the execumr,ozction of the flood channel from the Pala
. 1 he constr .
: ; contended thab t
!

i

g

fls, in consequenco of the

any damage, and if 80, what amo

: i
! i
erection of the said cmbankment and | :
L3

unt are they entitled to recover from

1

rin the nunjah land of ‘
Avalur, and to receive into the said
owing from the village of Sithauthi aud

as the representative
b the said slujce.

e

of Government, was legally entitled

i k over their lands than
frequent overflow of tho water of the said tan
re Ir
caused & much mo

J——

tion of the said bank, and the con-

fOI‘m ) s ¢ o
&

f
s i on them by the owners o
i lead that such an addmonal_ bm:th?n m;,posz(:c'ment sltogother.
exccuted ; in fact, the.z' Ps fully to justify them in cxtinguishing the e
; a

' the dominant tenemen

%
d the following seven exhibitg s

cerning water, dated the 20th December 1815,

a]“ﬂb Of t" ] }, he

¢+
,‘
!
f
4
, ly of water to
f ar had caused a more frequent supply
ﬂ o 1 flood channel from the Palar
é b construction of the floo
L {'/

ped longer than before on the
witness, dated 24th ue w i i 1 t f

¢ the said tank remai 26 T
1 ntly the wasers of ; ! o ,

. “the tank, and tl;at 20tnseq] ; t): e s 1o tho const ‘tle : el t.
‘ l : ; fit ; it is not they, the owners of the dominant tenemen
. NN hanthi lands, ye : b 1o Is mob they, |

T | | BN ' N i est, or for their benefit ; Y

N made at their request,

- p d 9 t 'y b |
| .

'

¢opy of the plap,
¥ plaintiffs tq Re

venue Board, dated 2
e by Collector, 0

Tth J anuary 1867,
1 the 9th September

‘ . nsi-
i ted. \ ' intiffs’ tank is not in any way respo
‘ S the channel was l:onstfrufmethe evidence, it ig clear that the pla;nhlﬁ‘ snd: of Sithanthi, but that such
N 18. Morcover, fro have caused to the la t the time
1867, thereon, Rk damage which the chanuel may hannel having no proper bund, and thus a
ten by Mr, J, Lee-Warner ¢ Collectar of North Arcot, dated 7th December Vo4 - Bl for pd casi:xmd in conscquoence of the ¢ an? direct on to the Sithanthi.
'+ 1867, No. 430, LA damnage 13 Zc ater overflowed from the Ckanned ;1 been, remedied by the erection of a bund
. . ; ' \ 8w . : as ' . intiffs' ri
G.~Account for Faslios 1276 t, 1277 produced by plaintiffy' 741 witness, and examined the i o - of freshes ¢ : 1d easily be, as indeed it already ithout any.interference with plaintiffiy’ rights,
followi . ‘ ' VI ‘ 19. This cou ide of the chanuel withou as well as the bund from
+ W0LoWIng seven witnesgeg ;. : I PR T to west on the south side of,  removal of this bund, as well as 1
(L) 92, Chinnasami Mugg;, { S from east o iaintiﬂ's at first sought for the re t, withdrew all objections to the bund newly
(2.) 93, Krishnamg, Chari, 1gt plaintif, - " } b thosgh fho P C.; they, during tho argument | ‘
. 3) 94 Ragavaiyangar ’ ‘ )i f o B. to C.in the plan t.‘, est. ‘ ' hat, although the plaintifi’s easement
‘ - Jangar. ’ o ' constructed from east to W If of the 1st defendant that, = afforded to them
(4) 95 v, rishnama, Chgr, i voe . eons It was contended on behalf o ¢ t thatample compensation was ‘
(5.) 96, Kuppuramg Sastri ‘ i . /; o 20 ':;wd by the new bund and sluice, yeb
(6) o1. Muniyapparu. ' K v e
(7.) o9s,. Thillanayaga, Pillay. :
11. The defendantg filed the following one exhibit :—
(1) Kyfeat given b >

s it i cuse
he Palar. . ¢ of a right is undoubted, it is no ex
Lannel from t ‘here the existence of a rig
by the flood ¢ ious, however, that where

91. It is obvious,

W y thcl‘ beacfit qmte as grea
i i ith, or o a
- for mterferm,, 1w,

¥y Ragavachariyar and others bef,

re the Tahsildar of Wallajak on the
#rd April 1867, , ‘

And the 1gt defen

dang examined the following
(1) 100, Chen

dra Goundan,

e T .

four Witnesgeg s

A i o An s -

S—
-
>
- N s e e

. tunnel complained
‘ . tion of the bund and
/ n conferred, . ‘ . a8, until the construc ' ised in the water-spread
! o 22. It is admitieC Itxh;lt ;hlf;;h'7in" to the defendants :;eref ?’Thp;i;? :d Karavedu flowed
A . jah lan a""e 1ds of Si
" of, 30 cawnies of numnd that the surplus water, from the fic skié dependent solely on thé fload
(o he plaintifis’ tank, and that the k : now the plaintifis’ tan : f supply may bo
() 101 Yakampy, Mudali, RV of the ¥ tedly into the plaintils’ tank : ; it is possible that this mode of supp
(3.) 1092, Kannayg Pi]lay. .% 4 uninterrupie {he Palar for its supply of water;
4) 103, Ranga Pillay, ) vl / channel from :
12, Afier hearing the ezamination of witnesses ang the arguments of the Vakils, and ' [
Perusing the exhibits filed, 1 Proceed to pass the following = :

. ~Q\\';‘7
\~\/\\\ :/

A
.

-3
R T e

_;_\; -

A

a

,
?
4
1
-
e
e -
. ean
AR



an undoubted right to the uninterrupted flo

. ond if ig alge clear from ¢
" plaintifiy’ taok, will make ;

¢ cowplained of agig

”

U,

- land, even though wanted for public

v

. Water, but they have an incontest;

* they are most valuabye guides

[

devenue Dovartment,
Proceedings of the Madras Gocerament, Revenue Depa
] 30tk November 1370.

el

. f the
equally as efficient as the former, but the plaintis have acquired no right to'the ;a&c‘:; Lase
channel which was made by Goverament for the use of some other villazas ; wh‘erc Karavedd :

< v W of the surplus water from Sithanthi and \ar‘h el

re of Government forthe cnjoyment of the cha nd-
ible right to tho other mods of sapply for whi.ch they are depe
No wonder then that they ara not disposed ta concale their rights. o of the
-23. Ttis clear from the report made by the Head Assistant Collector that the Wh(.)dctunnd-
80 cawnies of land of Sithanthi will be most effectively drained by the newly CODS“'“F“ o the
he evidence that the water 50 drained, instead of fowing into
ts way into the tank of Perumbulipakumn.
pinion, therefore, that the
marked in the 1an
the second issue I §
Third issye—1 find myself

face to fuce with a most difficult question. I can fiod no
cision to govern the case, and I am pot referred to any legislative enactment conferring
on the Collector, as the representative of Government, t
the 4th Paragraph

he powers for which defendant contends in
of his written statement, ‘b
26. Ina case Fecently decided by the High Court (Regular Appeal No. 122 of 1868, Ilig
V.

they are dependent on the will and pleasy

uet on no one.

24, Iam of 0

tunnels, and so much of the newly erected bank

“C.”and *“ B.,” have caused a substautial injury to

the plaintiffs, and on nd in their favour.

Court Rep. Volume .

) \ the
Page 0, the Clief Justice in bis judgment remarked : « However lawful

*“ exercise of such g Power (tho power whicl 1st

*“ regulating the distributi

defendant secks now to establish) may be 1o
bution of water amongst ryotwary villages Leld immeldiately of the G(f"e'm'
proprietors or their tanants whosa enjoyment of it ig simply permissive,
ete.,” and Mr. Justice Innes in his jud
exerc

. . HP s
sment in the same case mukes gomewhat similar remarks,
. o . . . n
1s¢ of this power to cages In which rights have not as yet bee
acquired. These are ubifi, d

tcta, but with the restriction imposed by Mr. Justice Innes, I believo
to cnab!

e me to arrive at 5 correct decisi

27. No doubt where existing rights are nyt disturbed, Government

the distribution of water amongst ryotwary villages, but, in my opinio
when so distributing it to interfere w

’ Y existing rights,
28. Special legislation was considered necessary to confor on

If the Government

though he restriets the

D, they have not the right

purposes.

n land with
reasoned that without guch special e

or destroy existing rights to the use

29. Inthe present case, the
the construction of the tunncl, wholly extinguished an
the lands of defendants 9 &

Collectors the power to take up

have not the power to interfere
with or determine existing rights

laintiffs had acquired on
im—
3 heavy, remove it we y
did remove .

Assistant Colleetor

us by the casement ;
without any consideration for i},

¢ plaintifty righis Le
S0, The utter indiffe

ray from us,” and
rence which the Heal

shows in kis report ¢ C "

laintis assert their rights, they
» they are called alarmi

rahmins, overfond of mamul,
would be Jadvisable to invest Collectors witl the absolute power ¢
defendant, but iy the present » Tam of opinion that they have no such power, and
that in thig case the 15t defendant, by the erection of the bund anq construction of the sluice to
tho prejudice of the existing rights of Plaintif, acted ulirg vires. On the 3rd issue, therefore, I
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No. 2,193.
Pzocrrpings or TEE Boarp of REVENUE, dated 1st April 1870,

Read the following letter from J. W. ITANDLEY, Esq., Government Pleader, to the Acting
Secretary to the Board of Revenue, dated Madras, 21st March 1870, No. 25:—

Wirh refercnce to the Board's Proceedings, noted in the margin, I bave the honour to for-

. ward draft of Written Statement, which I would recommend to

Dated 11¢h March 1870, No. 1,652 be filed on behalf of Government, in Original Suit No. 26 of 1869,
on the file of the Principal Sudder Ameen of Cuddalore. The draft embodies the pleas proposed
by the Board, together with an additional plea, troversing the plaintiff's allegation of injury to their
lands from the alterations made by the officers of Government in the tank in question in the suit.

2. With regard to these pleas, I may observe that in my opinion it is doubtful whether the
first case be maintained. The question has been raised and will probably be decided in an appeal
(Regular Appeal N o 19 of 1869,) now ‘pending in the Iigh Court, in & guit brought in the
Civil Court of Trichinopoly, in respect of certain works connected with the river Coleroon, in which
the Officers of the Public Works Department were made defendants and I appeared on their
behalf, Judgment was\feservcd in that case and hasnob yeb been given, but in the course of the
argument, the Court expressed an opinion adverse to the right of Government proposed to be
asserted by the lst plea in thig suit ; assoon as I can obtain a copy of the Judzment in the case
alluded to, I shall forward it for the information of the Board, in connection with this suit.

3. The same question ig algo involved in the Special Appeal (No. 2 of 1870) from the Civil
Court of Cuddapah, which I have been requested by the Board’s Proceedings of the 12th instant,
to defend on behalf of Government. '

4. The question seems to depend in a great measure upon the nature of the interest which
the occupiers of lands on ryotwary tenure possess in their lands. If their legal position in regard
to Government is thab of mere tenants at will, or at the utmost yearly tenants, then Government
have an undoubted right, as any other land-lord would have from time to time to make any
changes they may think £t in tanks and other irrigation works, however such changes may affoet”
the lands, to change web into dry lands or vice versa, in fact toalter the conditions of the tenancy
4in any way they please. But if, on the other hand, the ryots have & right of perpetual occupation,
gubject onlj to paying what assessment may be fixed on the land, it scems to me that thereisa
cause of action against Government for any alteration of existing irrigation works, which preju-
dicially affects the lapds in which the ryots bave such a qualified right. This latter view of the
rights of the ryots in their lands, though not as yet, as far as I am aware, established by Judicial
decision, as against Government, has always, 1 understand, been accepted and acted upon in
practice by Government, and I should think it would be diflicult now to maintain the other view.
However the questiofx is, as observed by the Board, one upon which it is most desirable thata

" distinct Judicial decision ghould be given, and such will probably be obtained in some one of these
guits. Should that decision be against Government, legislation may be necessary to reconcile exist-
ing private rights with the progress of irrigation works throughout the country.

5. In the present case, the real fight will be, in my opinion, over the question of facts raised
by the 2nd plea on bebalf of Government, viz., <hether the water spread of the tank has not been
increased by the unauthorized acts of the plaintiffs and their ancestors, s0jas to justify the Govern-
ment in interfering to restore it to its original condition. The Procecdings of the Board of 5th |

. August 1860, are not among the papers before ‘me, but from paragraph 7 of the Proceedings of
5th_January 1870, No. 46, and from the letter of Lieutenant Graham therein referred to, I gather
that the evidence on this point is very gatisfactory. Care should be taken that ample original evi-
dence on this point is adduced on behalf of Government, ghowing clearly the original condition of
the tank and the.alterations made by the Padarapoolyoor villagers. Much may turn upon the
date of these alterations and the knowledge and acquiescence of the revenue authorities, upon
all which points the fullest possible evidence should be adduced. It should also, if possible, be
ascertained and proved by whom the tank was originally constructed and has been gince MaiR~

tained and repaired.
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Y. Ireturn the papers forwarded to me vt th the above Proceedings.

Excrostri No. 1.

In the Court of the Principal Sudder Ameen of Cuddalore.
Original Suit No. 26 of 1869,

Plaintiffs, versus Defendants.
L. A L. Lister, Esq., Acting Mead-Assistant Ragavachari and six others.
* Collector of South Arcot,

2. Assistant Engineer and seventeen others.

Written statement of the abovenamed first and second defendants.

Tae villages of Padarapoolyoor and Chendoor, in the plaint named, are Government villages,
and the tank, the subject of this suit, is the property of Government, who main
the benefit of the landg irrigated by it.
alterations they may think fit in the said ta
thereinin such manner, as they may think b
of their villages.

tain and repair it for
The Government have, therefore, a rickt to make any

nk, and to regulate the amount of water to be stored
est, for the interests of Government, and of the occupicers

H
belenzing to the gaid village of Chendoor.

£

ence of the said order, but

submit that for the reasong aforesaid, the plaintifis have no cause
of action in respect of such works,

We the abovenamed

defendants hereby declare, that wh
of best of our informatig

at is herein contained, is true to the
n and behef

————————

e Collector of South Arcot, who will filo the answer prepared by Mr
Handley,

2. The Collector's attention is specially called to paragraph 5 of Mr,

Handley's letter,
(True Copies and Extract,) '

(Signed)  J. GROSE, .
Acting Scerctary.

with original records returned,
Copy to the Government Pleader, Madras,

To the Collectoi- of South Arcot,

TN

Exd. G. A, Turion
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