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Proceedings of the Madrg-.Goverament, Revenue Depariment,
24tA August 1069, g

-

No. 351.  Read the following letter from tho Government Solicitor, Madras,

to the Acting Scerctary to Government, Revenuo Department, Fort Saint

George, dated Madras, 11th August 1869, No. 431 :— '

I 1ave the honour to acknowledge the receipt of tho order of Government,

: noted in tho margin, together with its

‘enclosures, requesting the Advocate-

‘General's opinion as to tho form of

Sunnud applicd for by Maustce Mumumdy Chockay Goud, the Poligar of Shula-
gherry in the Oossoor Talook, ~

~ 2. I submitted tho matter for tho ponsideration of the Advocate-General,
and have also conferred with him thereon; and,

.. 3. I'now forward a copy of his option, and return the enclosures above
noted. '

Dated 3lat May 1869, No. 1,520, Revenue
Department. ' )

——

OPIXION.

THERE is some confusion in the terms of the reference and manuseript note.
The Collector in his letter, quoted in the order of Government, 31st May 1869,
No. 1,520, refers to paragraph 4 of thé Sunnud. The Sub-Secretary to the Revenue
Board, in his manuscript note, refers to paragraph 6 of tho Sunnud. I presume

that this must bo a clerical crror; for in the old form of Sunnud paragraph G refers B

not to tho subject of attachment and sale, but to alicuation and registration. In
the proposed ncw form, paragraph € refers to the production of accounts by the
Sunnud holder on certain specificd occations, . o

2. In tho old form, paragraphs 4 and 5 refer to attachment and sale. In the
new form paragraphs 3 and 4 correspond respectively with paragraphs 4 and 5 of
tho old. :

3. The :Collector referred, I presune, to paragraph 4 of the old form of
Sunnud. To this I address myself. ‘

4. When Madras Act IL of 1864 was drafted and passed, the first clauso of
Soction 6 was introduced to save tho ri; its of parties who held ander existiug
Sunnud or similar instrumcnts, or who might ‘thercafter have issued to them
Sunuuds in tho old form. It was not thun contemplatod to issuo any oew form of
Sunoud. But now that it is proposed t¢ issue Sunnuda to Poligars, there can Lo
no objoction to moulding such new Sunruds in any fashion that may be thought
desirable. -

5. The old form does not contain a1y dotailed description of the modoe in
which arrcars shall be recovered, nor docs tio new in its present draft form. Two
courses appear to mo to be open : cither the Sunnud may be so wordcd as to harvo
no doubt as to the power of Goveramont to attach and scll personal or real property
in the first instance, or both simultaneosly as it may decm advisablo; or the Sunnud
nay coutain a clause, or addition te clause 4, providing that arrcars shall Lo
recovered in the modo prescribed by Yiadras Act II. of 1864,

6. This is a matter for the decision of the Board. Oa having their views, I
will tako up the whole question of the form of Sunnuds with referenco to the
Board’s I’roccedings of 29th January 1339, No. 604,
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Procecdings of the Madras Gevernment, Revenue Department, ,‘
21th August 1869, ;
. \
: t
7. It appears to m:a that whonever it is practicable it is better to havo ono {

uniform procedure rather than two distinct : one under a Sunnud, the other under i
the Act. As far as old Sannuds woro concerned this wag impracticable ; but as to

the ncw Sunnuds, proceduro under them may, and I shoyld think ousht to bo }
brought into harmony with the Act,

g
(Signed) J. B. NORTON, [
8¢A August 1809, Advocate-General, I
No. 352, Ozper THEREON, 24th August 1869, No, 2,404,
Miscellaneons . Coxuusicatep. to the Board of § -
) - Revenue for their remarks, M
(True Extract.) |
(Signed) R. A, DALYELL, h i
Y
dcting Secretary to Government. 2
. 4 \,
PR - L R - 4.)' |~ . . I s :. '
‘ e
!':50"..' L ~ . |
R -; S, P
I .
- - N . X N . - .
To the Board of Revenge, ' . ’
e, the Government Soliciter. .. . . .
. ‘\ _ -. '
lxd_. F. R. Baotleges -
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Procecdings of the Madras Government, Revenue Department,
18th June 1868.

No. 438.  Read the following Proceedings of the Board of Revenue, dated 20th
May 1868, No. 3,756 : —
Read tho following Proccedings of the Madras Government, dated Gth December
1867, No. 2,925, Revenue Department, .°
AsnstrxcT.—Granting tho remission of Rupees 36,000 from the Government ‘
demand, for Fusly 1275, against the Devaracottah Zcmindar, and directing the
Collector of Kistna District to retain the management of the estate in his hands, until
the remaining balance due to Government shall have been liquidated, and to report

the restoration of the estate when that cvent takes place.

1. The Board beg to submit, for the consideration of Government, that Madras Rt
Act No. IL of 1864 differs from Regulation No. XXVIL of 1802 in prescribing t
that, when a defaulter holds under a Sunnud-i-Milkeut Istimrar, the mode of recover-
ing the arrcar shall be in accordance with the terms of such Sunnud, (Scction 6,)
and, in directing that when land is attached, the notice of attachment shall set forth
that, unless the arrcar and expenses be paid by a certuin specified dute, the land shall
be brought to sale in duc course of law, (Scction 27).  Both these provisions of tho
law have undoubtedly been contravened in the case of the Devaracottah Estate, and
the Board are still of optnion that the course taken by the Collector was not such as
the law contemplates.

2. The Board do not scc how the omission to attach, at least pro forma, tho
personal property of the Zemindar, as his Sunnud expressly preseribes, can now be
remedied, except by releasing the estate and cominencing procecdings de novo.

3. The Board submit that it would be well to obtain a lesal opinion on the

points raised, for futurc as well as present guidance.

v

v

No. 439. OrpEr TnEREOY, 18th Junc 1868, No. 1,715.
I Land Teveose, ' 1. . The Gov.crumcnt do not consider
that their Order, in regard to the Devara- )
* cotta Estate, raiscs the question discussed '

by the Board.
2. In that instance the Government have granted a large remission out of tho
permancntly scttled pesheush of the estate, making it a condition of this act of
grace that the Collector shall retain charge of the estate until the balance due bo

discharged.
3. It is not likely that the Zemindar will complain of this arrangement, nor

docs it anywhere appear that he has done so.

4. As regards the general question, howerer, the Government do not concur in
the opinion expressed by the Board, which they gather to be that, under Madras Act
IT of 18G4, for the rccovery of arrears of revenue, the attachment of 8 Zemindar's
personal property must Le tho first step taken against him for the recovery of any
arrcar due, and that when the lund of a defaulter hus been attached i must be sold,
unless the arrcar be paid within the time specified.

5. The Act provides at Scction 6 that when a defaulter holds under an Istimrar
Sunnud, “the mode of recovering the avrear shall Lie in accordance with the terms

Bl dhaniaane BY ¥ g T ‘,..' o g,
e, e

Y I s = =

of such Sunnud.”
G.  'This form of Sunnud provides (Section 3 )that, in defuult of due paymeut of

thie permanent assessment, *“ your Zemindary and your personal property shall be-
aoswerable for the conscquence of such failure (Svction 6).  Inu.this event, your,

vy o
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’ of these provisions, that attachiment and manuyement of a landed estate in arrears is

' in the present instanee, to which in fuct (he Board's re

)
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- Proceedings of the Madras Government, Revenue Dcparlmcn.t'.”
18th June 18G8.

2 6¢

-

personal property will be liable to attachment in the first instance, and your lands
will ultimately be liable to bo sold aud transferred from you for ever for the paymeut
of tho public revenue.” : ‘ '
7. Scction 7, Regulation XXV. of 1802, is in identically the same form of words,
and it is to be observed that, although attuckment of personal propert$ is provided
for, there is nothing said as to its sale, and in both cascs only liubility to attachment
in the first instance is spoken of.  There is no absolute dircetion on tho point.
8. The mutter is elucidated by the terms of Section 6, Regulation XXVII, of
1802, which, it is to be obswrved, though now repealed was passed into law on the
same day as Regulation XXV, Tho Scction in question provides that * the landed
estate shall be regarded as the security of the public revenue, ' _
] “ It shall, however, be at the option of the d:blor to yicld up his personal propert ¥y
-or a portion thereof, to discharge the debt, in preference to the sale of his lands.” *
Y. Thero scems no reason to doubt that the intention of the Goverrunent
was, whilo saving themsclves from the nccessity of attaching tho cstate on cvery
occasion of an arrcar however trifling, still to save the Zemindar from the indignity
“and inconveniguee of having his personal property attached, except Ly his own
_expressed preference, and under this view the Governinent are not prcpar_cd to addmit
that the terms of the Sunnud debar them from attaching the lund of 2 Z
without first attaching lLis personal propoerty.
10.  ‘Then as regards tho absolute necessity, under Scction 27, Madras Act 11, of
. 1264, for pelling Jand which has heen attachod for arrears, unless the debt Le puid
within the time specified, the Governmeat Liold that such an interpretation of tho
expression used in that Section, when preseribing what the notice of attachment shall
sct forth, 1 utterly inconsistent with the terms and provisions of Scctions 28 to 8¢ of
tho samo Act, which contain detailed instructious for the retention of the lands of o
defaulter under management by the Collector after attachment until an
the proceeds of the land credited to the defaulter under management, “all arrcars,
interest, costs of attachinent, and expense of management, shull have been liqui\lnte‘l,"
on which event * the attachment shall be withdrawn and accounts rendered.”
11.  Tho Guvernment Lold it to Le simply preposterous to declare, i the faco

" Heo

emindar

ch time us, from

barred, and sale rendered inevitable and peremptory, by the Se
that the notice of attachinent shall state tat, if the arrear he not eleared by a date
named, the land will Le brought to sale in duc course of law, It appears lu.Gu\‘vnl-
“ment to admit of no question, that all that this Sectinn contemplated was to give «
duo notice to the defaulter of the liability to which he was exposed.
. 12. " The Government ure ulways_nwr»c to taking tho opinions of their Jaw ‘--
*officers on Liypothetieal cwsen, uy they carry with them no leral foree '
not appear tlat any complaint has been made, or that an

ction which declares

5 and as it doca !
y didliculty iy likely tomisol
AONINE I not applicable, the

|

.

Government must declinie to adopt the Board's sugraestion th

at the alstiact quiitivn
-be referred for a legal opinion.

(Tree Lstruct.§
(Stgnedy W, ILUDLESTON,
) Secrelary to ¢
To tLe Tivard of Revenve. I : o Guserment,

.Exd. F. I, Lautlimaa,
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