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Proceedings of the XMadras Governme;t’,m Revenue Department,
8th March 1866. :
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No. 126. Read the following Proceedings of the Board of Kvenug, dated 20th
. , February 1866, No. 1,207, a3

Read the following letter from the Government Pleader, to the Secretary to the
Board of Ravenue, dated Madras, 16th February 1866, No. 24 :—

1. With reference to the letter I had the honor of addressing to you under

' the date and number noted in the margin,

A - Idomyself the honor of enclosing, for

the information of the Board, five printed copies of the Decree passed by the High

Court in Regular Appeal Suits Nos. 103 and 136 of 1857.

9. Tt will be observed the Decree is dated the 220d January last ; I applied

on that day for a copy, but if has not reached me till this day ; I bave been

informed the delay has been on the part of the Press at which the printing for the

ond November 1833, No. 154.

. High Court is executed.

Excrosurs Nos. 1 to 5.—Printed copies of Decree.

Ordered that the foregoing letter be commuuicated to the Collector of the
Kistna District, and that copy of the Decree bz submitted for the information of .
Government. .

No. 127. OrDER THEREON, 8th March 1866, No. 592.

The Government await information
from the Government Pleader as to the )
further proceedings which should be
taken in this matter. ’

(True Extract.) -

(Signed) J. D. SIM,

Secretary to Government,

Miscellaneous. l .

To the Board of Revenué.
,, the Government Tleader.

Ezd. S. T. Augustin. k
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[N ‘THE HIGH COURT OF JUDICATURE AT MADRAS.

Monday, the 22nd day of January, one thousand eight hundred and sizty siz.
Present:

The Honorable Mr. Justice FRERE,

and

¢ .

The Honorable Mr. Justice INNES,

Regqular Appeal No. 136 -of 1857 )
(Ou the file of the late Court of Sadr Ad4lat).

The Collector of Masulipatame..ee cueeeroes sscenscnsease s wsneee  Appellant (Plaintiff),
' and

, Kévaly Venkata Néré}unappa.u.., ...... serretnaniivsnasaessnssn Respondent (Defendant).
'Regular.appeal against the decree of the Civil Court of Masulipatam in original suit No. 103

of 1855. o
This regular appeal coming on for final hearing after the return of the finding of the Civil Court of
Guntur upon the issues referred to it in accordance with the order of Her Majesty the Queen in Council,
dated 21st December 1861, the Court delivered the following

- o JUDGMENT.

'

%' Plaintiff claimed, on behalf of the Government of Madras, to recover the Zamindary of Vissannapetta,
which, on the death of the widow of the last male Zamindar of whom there were no heirs in remainder to

*  the widow, had lapeed by escheat to the Crown,

Defendant disputed the right of the Crown to iake the Zamindary as an escheat and insisted that, .

even if that right existed, he had a title paramount to that of the Crown by virtue of a 14zin4mé4,

executed in his favour by the widow to induce him to stay execution of a decree, which his father had ob-

tained, for the recovery of the amount of certain advances made to the widow by his father to enable her

to carry out some of the purposes which under Hindu Law justify the alienation by a widow of immovea-

ble property inherited from her husband ; and he further contended that this had been done with the sanc-

tion and under the advice of the then Collector of the District, and that the Governmer{t, if it conld
» otherwise have done 8o, was estopped by the conduct of its officer from disputing the transaction.

' The first judgment of the Court of Sadr Adélat, which was in fayour of the defendant, proceeded on
the ground that the Crown had no right by escheat to propaerty he‘lh by a Brahminical family, though
t=

there were entire failure of heirs. Oun appeal to the Privy Council the decision upon this point was -

reversed and the cause was remitted to the Court of Sadr Adélat to be re-heard upon the other points
involved in if.

The Court of Sadr Ad&lat then decided that when the last owner of property, though a female, died
without heirs having made in her life time an assignment of the property, the Crown could not take the

place of an heir to challeng‘e her power to make that assignment ; that, supposing the Crown could do so,
.it was estopped by the acts of the Collector and the sanciion given {o the rézindm4 of 1841, from assert-
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ing its rights ;£lat, even if the Crown
framed for that purpose.

Upon appeal the Priv i i

impeach the alienation by tiecv(:i]::: dic']ded e e aaing e
pmpetl the alienai A w nc%l the next heirs of the h;bayd c v ot tame o o
Cfown ot boung by et bas.sertmg that right by the acts. ofr::h, o W
wyl.dow was not entitled to alienate :v'wlllmed 7 e s er : e i
alienated without the consent of ll:L ot et ¢ e Crom agam?t o o .
e next heirs of her husband iff :z:::;‘lp:hm S(l)l f:lir oy fare
ere had been ; but that the

N I amoy
rposes f i ut of such aq
P or which according to Hindg s s}::‘:f‘s,l:l:de by his
s . ould have b
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t l :311'[' A.dé at fO! qu“ heth 3 ha i"g T bal‘d tO the ; cla t (1} Ore l g
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of the Crown was abs
solutely defeated b
N y the'rdzing i
" thtya the r:spondenc’s father to the widow an dmév:r}? "ti Lo
at amou ;
oyt amo :10,:;::3 ;nagle for purposes for which accordixg atn Ol; N
atg the esiate as goqj o e
o ' gainst the i
'Suﬂic‘ertthe widow had, when such advances wenexr’ poie 'Of or b
tent to answer such purposes ; liberty bein given .
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enquire what advances, jf any, we
y'and which of such advance; r(;
Hindu law the widow would 1 v
usband, if such there had been, l:::
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Court (which had C '
ad taken the place of the Court of Sadr A ounsel, the ease was remanded by the Hioh
g

“ The case made by the defendant in Slat) to the Civil Judge of Guntoor,
large amount of d In the new enquir | ;
: of debt ; that th . . enquiry was, that th . . ;
a detertfination as to Jhe 1—1.,[1: ;:tta}fe be‘mg attached by the Collector :, Ztnlmlndir died in 1810 leaving 5
necessary charges COnnecteda i ﬂe widow to succeed, ghe was com l]1 1e part of Government Pend:’)o
aggregate debts of herself, so i he performance of his funeral c'erepe ef’ to borrow to defray cettai'o
an agreement, with Kﬁvali’s't rlcurred, and of her husband amoun montes, and that, findine that thn
1 ’ S
the estate to b and pladnoari{au ((;xalf b.rother of defendant’s father), the pri € sum, she entereq 1'ntc§3
transferres of the deb to Si:ai i n ;r his management ; has aefenddnt’: ]fnClpal creditor, mortgaging
widow to discharge arrears of i a;n made, both before and after the tra ra‘her subsequently becae
tervals up to the year 1838, w1 pes ;ll](ash; that similap advances onting :s :r, advances o enable the
. , Whe 1 . €
the terms of the deed defendant’ nf € Wfdow ortgaged the estate to gef, d O’be made at various in.
that, to stay execution of the q s Lather in ‘the same year sued the wid(;we;1 ant’s father, and that under
1e dec 1 ;
nfm§ was entered into b l'.ee given in favour of defendant’s fath or recovery of the amount
Zamindary, in et o by the widow with defendant (his fatl .er (the therein plaintiff), the r4 :
forfeited t(; def 6daultj of the observance by the widow of certai - 'hav : be
elendant’s father; and that the estate did becom ; S:lpu

. € 80 °l'f<‘ited

had been kept out of possession,

-

2 a bo]

entitled to alienate the est i
(hat the aggregte. om ::1 I:e :mhout the consent of the next heirs of her husband, if such
Lt y suc
38614156, a1 omonns “h;) bsuch advances was, as stated in the mortgaoe.d'eed (exh'cb‘ there had been;
ch, at the date of the rdzinfm4 in 1841 haz accumu] t‘d’ﬁ XXI), rapees
’ ated with interest 1o
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ade, other estates of her husband"

B S Sl

. amount of rupees 23,69

—.

. '3
and that Varigunda Ramanappa, the Zamindar, died possessed of no goperty other
L

rupees 67,444-12-0 ;
which, at his death, was not unencumbered.

than the Zamindary,

Objections were taken before us upon all the questions of fact determined in this finding, but it

was admitted that, if it was necessary for the widow to borrow the amounts advancedmt N
2

the purposes for which the advances are said to have been required and to which they are said to have
would justify the widow in ahenating without the consent of the Crown

been applied, were such as
ions ranging from 1795 to 1838 and it will be necessary to go info some

The case embraces transactl
detail in considering the evidence upon which our decision is based.

Before entering into 8 consideration of the evidence to the other issues, we m:'\y as well say that we
think there is no ground for questioning the decision of the Civil Judge upon the last issue. Thereis
no evidence to show that the Zamindar left any estate, other than the Zamindary, out of which the debts
left by bhin and the debts subsequently incarred by the widow could have been discharged, but from the

nt there is reason for believing that the Zamindar died very much in debt and

evidence for defenda
ing 1o assets t0 meet his liabilitzes.

We will now first consider what is established by the evidence for defendant relating to the trans-
between 1793 and 1813, then pass on to the evidence as to the period between 1813
h the examination of the evidence to what occurred from the last named year

leav

actions embraced

1822, and conclude wit

and
ch gxhibit XXI was executed.

to the date in 1838 ab whi
XIV is a bond purporting to have been executed by the widow on 20th December 1810
in favor of K4vali Sitaiya, half-brother of defendant’s father, acknowledging her liability to him in the
6 and mortgaging 13 out of the 14 villages of the estate to him. Kavali Sitaiya -
was to manage the estate and any surplus after payment of the Government demand was to be credited
in discharge of the debt. It recites that the amount for which the mortgage is effected was found due
on adjustment of accounts of pecuniary transactions of the late Zamindar, and (subsqueritlyito his
Sifaiya from 16th May 1795 to the date of the bond. The liability

death) of the widow, with Kivali .
dar’s death is recited to be 5,043 pagodas or, according 4o the

date of the late Zamin
t of the country, Rupees 20,180. The liabiliry since incurred was 879

Exhibit

;neurred up to the

_value of & pagoda in that par

pagodas or Rupees 3,316 '
cument would seem to be the omly menus- of adequately ac- '

The early Liability shown by this do
counting for the difficulties in which the widow is said to have been subsequently involved and for which
it became necessary for her to borrow money of defendant’s father. Il is therefore the very foundation
t importance to defendant that it should appear from the evi-

of defendant’s case, and it is of the utmos
1f it be not genuine, no justifiable cause

dence that it is genuine and that the facts it recites are true.
rd shows, for incurring later debts, and if the liahility acknowledged by it did

existed, as far as the reco -
" not mainly consist of the debts of the deceased Zamindar, there is mothing fto show (even though the
document be admitted to be genuine) that this charge on the estate, out of which all the sabsequent .
charges gre¥, W23 suckias could have been validly created by the widow without the consent of her hus-
pand’s heirs, if such there had been, or consequently that it was valid as against the plaintiff,
There can, we think, be no reasonable doubt of the genuineness ofe document. It was discovered
by st and 2ud witnesses on2 gearch among the papers of defe@dant’s father. It is engrossed on an old
an endorsement, purporting to be the signatare of one of tle Engliah*Revenue

* stamp paper and bears
Officers of the time. 1t has every appearance of genuineness and the 4th and 7th witnesses swear to
the signature of the widow therein. .

Then ss to the truth of the facts recited in it, we have no evidence on the record directly showing
that the Zamindar, who diedh"n 1810, was then indcbted to Sitaiya in the amount set forth in this docu-
ment, but there is, it seems to us, ample evidence of an indirect character, which will now be considered,

for concluding that exhibit XIV was a bond fide document. .

Y



assumed that he did, may have’ repudiated the debt,

“~estate gf-the Zamindar was at least encumbered with g

* spoken of as Zawoloovay, is admitted to be the Zamindar

» preter of Colouel Mackenzie, a3/ mitted by Mr. Dale,

4.

Exhibit X]IT is a document ﬁulporting to have been execnted in 1804 by the Zamindar in favour of
Chengala Valg'Gurrézu and two others, mort gaging part of the estate as securit ¥ for Rupees 4,400 due to

them, and it is endorscd to have been paid off by Kévali Sitaiya (hali-brother of defendant’s father) on
24ih September 1808, showing that the debt still subsisted at that date.

There is really no ground for Goubting the genuineness of this document, It was objected that it
did not come from the proper custody, because it had come into possession of Sitaiya, who took the place
of Chengala Vala Gurrfzu and the two others as creditors, and had been transferred by him to defendant’s
father at a subsequent date, but ought, under the terms of’ exhibit XXTI executed in 1838, to have been
returned by defendant’s father to the widow with all the other documents connected with férmer
transactions. But exhibit XXI does not particnlarize the documents returned and in all probability only

refers to such documents as were execated between 14th May 1810 and the dat
adjustment made by exhibit XXT was made wit

: had taken place between
those dates, and the widow ouly acknowledges t|

1e receipt ““ of all other former bonds, letters, accounts, &e.
connected with the above transactions.” Exhibit XIIT would therefore not necessarily be among the

documents so returned and i was found among the papers of defendant’s father, where it might

properly be expected to be.

Nothing can perhaps be legitimately inferred from exhibits I and IT, because, although the demand
amounting to rupees 9,070-12-0 in the suit in which those documents are the plaint and the decree

respectively was thrown out on the point of jurisdiction, non constat but ihat the Zamindar may have
defended the suit on some other grounds besides that of jurisdicticn, and jn place of admittivg, as it is

Exhibit XIITI, however, as already noticed, shows thet in 1808, i. e. very shortly before his death, the

morigage debt of rupees 4,400, and the fact that jt

Then there is the letter of Colonel Mackenzie (eihibit I to
15t February 1811, shortly after the Zamindar’s death,

Lakshmi Dévamma, the widow, «the legal claimant,” ang goes on to say
“arrears they are likely to be thrown out for want of it. My Luterpreter
“ He is the nearest relation of the widow ; but Iam nnwdling to allow him (o engage in it without some
“ security can be obtained on the estate. I have wrote to M i

‘ out : r. Hawkins on the subject for his good offices
“ and I beg you will mention it to bim and let me know the result of your combined Opinions, T il,:

id to sceurs the estate 1o them

Colonel Mackenzie, now deceased, was Surveyor General « Travers was Collector of the
Masulipatam District, within wh_ich the Zamindary lay. The Interpreter alluded to, afterwards spoken of as
poor Lakshmaiya, is the father of the defendant and a near relative of the widow ; he was the sqle Inter-

Counsel for plaint\ff M Dale also said that he
believed the signature to the Ilétter to L the signature of Colonel Mackenzje and the evidence of 10th
witness, who was a writer in his office, leaves little doubt on the point.  The body of the letter i not in
Colonel Mackenzie’s handwriting and the word ¢ Copy’ in faint ink at th
connection with the signature of Colone! Mackenzie himself, indicates
original letter. It was fonnd among the papers of defendant’s father,
given at his.own request in the idea, as suggested by defendant’s Counsel, ¢
to him. No objection was taken to this document in the Court below on tl
claration which could be used as evidence, nor does the Counsel for plaint;
not to be read, It is here on the record and, whatever may be its weight,

that it was a duplicate of the
to whom it was very possibly
hat it would be some security
i ground that it wag not ade.
ffappear to insist that jt ought
we think that defendant is et;-
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led to have it re.ad The effect of it is certainly to shew that Colonel Mackenzie, just 43 days after the
* tled to have 1 .

tion of exhibit X1V, proposed to assist Lakshmaiya to procure money to lend on the security of the
execution of ex ’

estate, if such security could be had.

March 1811 (scarcely amonth and a half after the date of t'his letter) there was

On l-lth o t! Co\llector of Masulipatam ‘(exhibit XVII), threatening 31.1 a““’hme_nt_ of

an order issued by 1‘; eshkash to the amount of 5,600 rupees and meantime appointing

the estate for armear ot Pd attachment was however never made and the money must have

an Ameen. The thl“;ﬂ eued there is nothing therefore jmprobable in the sccount of defe-n-

been s(;m;how"t proctl:,retl:ear::ffect that the amount was advanced by Lakshmaiya. He says that a mis-
dant’s 4th witness,

i lD hlee "l()“‘,lls l

. He
S uld then seem to have resigned the management of the estate and returned to Ellore
and Sitaiya wo

e ) ¢
| : 000 rupees) to Sitaiya in part discharge o
iya then advanced 1,500 pagodas (6,
further says that Lakshmaiya

.. godas to the widow for payment of the arrears of kist
the debt scknovledged by Tl’lhlb;itd)f)ffvb;ni:ig}?ga}i);;oone of the amounts paid f’y him in d_iSCharge _Of if;
that the mortgage was lfif'a ); ophave been borrowed of Colonel Mackenzie, and in con'ﬁl.'matlon of this we
having bfee.n stated by 1 him ar 1818, whereby Sitaiya acknowledges the discharge‘ of exhlbft I-HV and makes
have ethbft XVI of f; n; yedant’s fa’thel‘ with exhibit XV, which is a receipt given to Sitaiya by the C.ol-
over exhibit X.IV toh; ei aid by him on the 15tk January 1811, a few days aftt?r .he had under exhx.bxt
lect{)rr :o; cer:ahleﬂ :::151 ) :;e:t of the estate upon himself. The genuineness of exhibit XVI, sbout which
X1 aken 8

isputed. A
there can be no reasonable doubt, seems not to be dispute

: s chibi erely shows a payment made by the widow through

I as suggeste? pt,axlr;::lf:wls)f gil:asi;;e;};:;ifvo:n finds on zc({ount of the widow, the receipt

Sitaiya and not a pa{.me" d to and preserved by the widow herself, and there coulm% be no reason for -
woud 1’18-"3 bee'n “ tfvt(laredocument up to 1813 and then making it over to defendant’s fa-atl.ler. 'gye _rf:’

Sitaiyas ;‘f;e;‘:::‘s zlea:;y to shew that he himself advanced the amount and kept the exhibit as his own

tention of 1t see S

voucher.

: i exhibit XIII of one debt at least with which the estate
Locking thetclors tl: ?‘heeet‘;ge;ec:tﬁi?flfg ;{a’mindar ; by exhibit IIT of the embarrassed position.of
iy encumpered éhortly fte (:is death; by exhibit XV of the fact that, immediately after the date at which
the widor mnetistey o el.h ve bee;1 executed and Sitaiya by its terms constituted mortgs.xgee. and
exbibit XTV PUI‘PP“S . ﬁa;nd him making a payment of the peshkash z.md obtaining a receipt in ac-
i Of' ’ ‘””age.st{_ Wewhich if exhibithIV were a bond fide document, he ought to have assume.d ; |
Cordanf’e: I, t? 01:1 li(: endin’v attachment two mouths later on account of arrears ot: peshkash lookm,g
by exlnbl't XvIl 0d tf ed :;;’s 4:th°witness to the effect that payment was then made by defgn.dant s
fo the evidenco of e efn . hkash due ; to the significant fact which is admitted, in corl:oboratlor% .of
futher of the ariett oh PeZttachment w’as not carried out : looking also to the extreme improbability
thet eVideﬂC@f ’that tte lan for defrauding the Crown of its eventual right to the estate by escheat
o the auppositon £ af}))ot so early as 1810, just after the Zamindar’s death, we cannot come to. sfny
should have lfeen " 0;1 t the widow was left, at the death of the Zamindar, in a very embarragsed posxtl'on
other condus'm'n ;}(’;‘; ':s executed bond fide in discharge of the debts{t&'}ph it recites, left by the Za'mm-.
znd t:a:hﬂg::of his Xeath and since necessarily incurred by €Qe widow Lakshmi Devamma respectively
ar at the : /

Taking the debt then with which the estate was bond Jide charged in 1810 at !;he am(}uni:1 s;att;d
i ':';n§IV exhibit XVI before referred to and the evidence of 4th, 5th and 7t¥1 w1tnesse's or (j.denﬁ:
- : Xh}ll :v that ;:hat debt was gradually transferred to defendant’s father, who from time to time paid o
anti, she

ti fit up to the 28th May 1813 or just the close of the fasly year 1222, when Sitaiya, in
. pOI' ons o

cknowledgment of the full gjscharge of the mortgage debts, made over to him exhibits XIV and XV.
a S -
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During that fasty—as shown by the aceonnt KK, prepared by the plaintiff from the accounts in 1
Collector’s possession and which, for the purposes of the argument, was taken by both sidesto shov
though not with absolute yet with approximate accuracy, the collections for 27 of the 44 years embrace
between fasly 1219 (1809-10) and fasly 1263 (1853-4)—the collections were extremely low ; the
were even below the full amount of peshkash. Thedebt of 23,696 rupees had been increased by th
6000 rupees lent by defendant’s fatherin 1811, so that, exclusive of interest which may have been pai
out of the collections, it very nearly amounted to 30,000 rupees,

" We now approach a period from which the learned Counsel for the defendant has recourse more to prc
babilities than to actual evidence. He shows what were the ordinary expenses of the widow and what wa

We can see no reason to doubt the evidence of defendant’s 7th witness as to the ordinary expense
of Lukshpui Dévamma. He was employed under her for some years and gives the details both of Ler re
venue and cf her domestic establishments, His statement was not in the least shaken in cross-exami
nation. The effect of it is that the revenue establishment and incidental expenses came annually to 2,32(
rupees and the private establishment and expenses to 2,716 rupees—total 5,036 annually, which with thr
peshkash would amount to 9,922 rupees. Itis clear that her expenditure in these items was not as eco-
nomical as it might have been. ) '

This appears to he the proper place to examine the positign maintained by plaintiff, that, althougt
charges may be validly created by a widow without the consent of the next heirs of her husband ir
payruent of debts incurred for sums necessarily borrowed in discharge of the Government demand, yet
in the present case there was no necessity for so borrowing, and the charges so created could not there.
fore be valid. The widow’s income from the estate, it is said, was ample, and, although in some bad year:
the outturn was bad, yet on the whole, with the exercise of common economy, il Was quite possible for
her to discharge the Government demand without borrowing at all. T the extravagance, which created
the necessity for borrowing, implied a design on the part of the widow 85 to impovérish herself as tc

" render it mecssary for her to borrow to pay the Government *.demand and thus enable Ler to give s

bond fide air to liabilities which were founded on pecuniary embarrassment of an unreal and fraudulent
character, then the charges created for the payment of debts so incurred, to relieve embarrassment
having its origin in fraud, would, we have little doubt, be invalid also. But that is not the case here.
We have nothing from which we can fairly infer that the widow, though she may not have" exercised
that strict economy which morally speakiug perhaps she ought to have exercised, was wilfully extravagant
with any such fraudulent design as that above indicated. And when charges, created by a widow on
real estate without the consent of her husband’s next heirs, are otherwise valid, we have no authority

for saying that they will be invalid by reason of the debts, in discharge of which those charges were .

created, having been incurred or kept alive through mere want of economy.

As already observed, the learned Counsel for defendant, Mr. Busteed, made a calculation based op

. the evidence as to the amount~{ peshkash yearly payable, the ordinary expenses of the widow, the

interest payable on the debt arnd the ongarn of the faslies as shown by the account K K. His mode of
calculation leaves a balance of debt of between 21,000 and 22,000 rupees at the close of fasly 1229

“and the iuterest simply kept down but the debt maintained up to the close of fasly 1231 or June 1822,

It was just a month prior to this that the petition, of which exhibit XVIII is an authenticated copy,
was sent to the Collector, in which the widow states that she is indebted to the amount of 20,000
rupees to certain persons for amounts borrowed to pay peshkash. ViewZag this letter in connection

—— e

e 4
.

. with the calculation just noticed, we think that there is good ground for believing™Miat at the date of

the letter the widow was still indebted 20,000 rupees to Lakshmaiya.

Then as to the period between 1822 and 1838. The evidencs of defendant’s 4th witness is to the
effect that during that period 11,200 rupees were advanced by defendant’s father as follows :—

In thé year Swabhénu, 1823, 4,000 Rupees for peshkash ;
do.  Vyaya, 1826, 2,000 Rupees for a pilgrimage ;

do.  Sarvadari, 1828, 1,200 Rupees for peshkash ;
do. Nandana, 1832, 4,000 Rupees for peshkash.

In regard to the loan in the year Sarvadiri, he is certainly b.ome‘oub in the main by the facts as
shown by exhibit XXV, (order of the Collector, threatening attachment on account of arrears to the amount
of rupees 1,033-3-3 and announcing that he has sent an Ameen) and exhibit XIX (letter of widow to de-
fendant’s father, supplicating aid) and by the admission of the plaintif’s Counsel that the amount was
paid. We cannot say that we think 4th witness’ statements are to be depended on, independently of cor-
roboration. It is highly improbable that he would recollect the particular years and the exact sums
involved in these transactions, and his evidence is not corroborated except as to the loan in Sarvadiri.

Now from the close of fasly 1231 (1822) to fasly 1248 (1838-9), in which the mortgage deed
exhibit XXI was executed, there are only 3 years’ accounts forthcoming, viz. 1234 ( 1824-53, 1240
(1830-1) and 1244 (1834-5). From the absence of accounts the Counsel for defendant assumed, we
think erroneously, that these must have been bad years. The presmuption, we consider, would be just
) as much ia favor of average years as of bad one, since the absence of these accounts is not aceounted for.
| Taking the average of the 4 years exhibited in KK (fasly 1259 to fasly 1262 inclusive) during which

the estate was in the management.gf plaintiff, we find the gross collections did not average more
- than 9,000 rupees a year or about 4,100 rupees over the peshkash. The eight years, fasly 1251 to fasly

1258, exhibit an average of only 8,000 rupees and the results of the 3 faslies 1234, 1240 and 1244 -
- 1258,

shew an average of just about that same amount. We do not think, therefore, that it would be fair
’:n infer that between fasly 1232 and fasly 1248 the gross receipts averaged more, while the pro-

\ bability is that for some years imn;ediétely following fasly 1242 (1832-3), the year of famine when the °

population died by thousands of starvation, they were so very much lower as to rgduce the average of
*yearly otitturn between 1232 (1822-3) and 1248 (1838.-9) cousiderably below- that amount,

Taking it however at 8500 and looking at all that is proved to have gone before, it ie certainly
not improbable, as urged by the Counsel for defendant, that between 1822 and 1838 the widow would
be occasionally driven to borrow to pay the peshkash. But when we have conceded this, we have

| conceded sll that can fairly be said to be inferrible from the evidence in support of the contention

that exhibit XXI was executed on account of a subsisting debt of the nature which it recites.

From the year 1822 to the vear 1838 we hav? literally no r.eliable evidence of any trasaclions baving
taken place between defendant's f;fther and Lakshmi Dévau.lma, with exception of a loan of rupees 1033-3-3,
which in 1828 may have been paid and probably was paid by defendant’s father, on account of arrears
of Peshkash due on the estate. Exhibit XXV shows the amount of g';:}rrear and it is admitted that
the attachment of the estate for the arrear, though threatened,$_Js noi put in force, the amount havjng
been paid ; and exhibit XIX shows that just at%this time Lakshmi Dévamma had implored defendant’s

father to aid her.

Now exhibit XIX, coming in as it does as part of the res geste, seems further to be conclosive to
show that there had been noloans since 1817, as in it Lakshmi Dévamma specifically refers to a Joan which
defendant’s father had made:iD1817 when Lakshmi Dévamma was in a similarly‘embarrassed position. as

4
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- at the date of «is letter. It however certainly speaks of a still subsisting debt and -conveys on

the part of the writer solemn promises of payment. As the letter refers specifically to certain Joans pre-
viously made, as precedents for her present request, and is evidently a carefully worded composition, it
is impossible to believe that if the more recent loans said by 4th witness to have been made in 1823

(Swabhénu) and 1826 (Vyaya) had been actually made, all reference to them would have been oiitted by
the widow in this letter, .

In the absence of the accounts of defendant’s father and in view of what this exhibit XIX seems to
indicate, any inference which might be based on the probable outturn of the estate in a series of years
would be utterly inconclusive. 'We must presume that in large transactions extending over many years,
such as that of which exhibit XXI is evidence, the lender would bave kept an account of some kind
of the particulars of the several loans. It is possible of course that the vouchers themselves were the
only evidence which defendants’ father thought it necessary to keep, but, if so, he would hardly have
been persuaded to return them at the date of the execution of exhibit XXI. A prudent man in the
ordinary course of things would undoubtedly bave kept an account, and we cannot presume im-
prudence on the part of defendant’s father in defendant’s favour. No such account has been produced
and (what is very significant) there is no demial of there having been such an account. In the absence

of accounts and of other evidence we cannot feel satisfied that any part of the debt subsisting in 1822
was still subsisting in 1838.

If the plaintiff were the debtor, it would of course be different. Then it would lie npon him to show
discharge and in the absence of evidence of discharge the debt would be presumed still to subsist. But

this is not the position of the present parties. There is no privity in the matter of these debts between

plaintiff and defendant. - Defendant elaims to defeat the legal right of the plaintiff to take the estate by
escheat by showing certain transactions between his father and the last owner, whereby the estate was law.
fu_lly charged to the exclusion of plaintif’s right to take by escheat: To show this, he proves the exe-
cution of a rdzindm4 arising out of & decree in a suit upon a mortgage bond exhibit XXI. By the
very nature of the present suit the bona fides of this latter document is challenged and defen dant,
has to show that the debt, which it sets out, had a real and substantial foundation in previous debts,
extending over a series of years and still undischarged at the date of it. It is true that exhibit XIX refers
toa debt which, not having been discharged, has greatly accrued, but the expressions are too vague to

warrant the building any conclusions upon them as to the identity of the debt referred to -with that.

existing in 1822, Thas there is absolutely nothing to show the existence in 1838, at the date of exhibit

" XXI, of the debt which that document purports to acknowledge.

Then there is the evidence of plaintiff, showing that in 1840 defendant had no property and was -

- quite unable to discharge the amount of a decree in the Court of Chingleput and could not therefore

have made the advances. We do not attach much importance to this, because it is quite possible that

the sums, upon which the debt professes to be founded, were lent up to 1828 and that defendant’s
father and defendant may, between that date and 1840, have become much reduced in circumstances.

But taking the absens®, Tall evidence between 1822 and 1835 (with exception of the sum lent
in 1828) into consideration, in connecti?fxﬁth the refusal of Government in 1831 to countenance a transfer
of the estate to defendant’s father and the powerful ‘mi.'ye which the widow consequently had to secure
the estate to her family by all available means, dse'ei’ng‘ that it would otherwise inevitably lapse to
Government ; and looking at the absence of that evidence, which ought to be forthcoming, of the subsis-
tence of the pre-existing debt, there seems very solid ground for thinking that the exhibit XXI, the mort-
gage deed, had no real foundation but was exccuted with the mere o,bject of defeating plaintiff’s
right. . ' &
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e would not be understood as saying that we feel entirely satisfied that it was_so. Defendant
_ may be simply very unfortunate inhis inability (tesulting from the imprudence of hié?ather) to bring
forward evidence which might have led us to a conclusion in his favour. But being unable to feel
satisfied from the evidence that exhibit XXT, the mortgage deed which gave rise to the decree and the
rhzin4m4, was executed for a debt for which the widow might lawfully have created a charge wpon
the estate without the consent of the next Licirs of her husband, if such there had been, or of any other

_ then subsisting debt, our judgment must necessarily be for the plaintiff.

Our decree will be to reverse the finding of the Civil Judge, and in regard to the points which

s the order of Her Majesty the Queen in Council requires us to determine, to declare that the right of
" the Crown to take by escheat was not defeated by the Rézindm4 ; that from the death of the Zamindar
in 1810 up to the year 1813, advances were made to the widow by defendant’s father for purposes for

. which, according to the Hindu law, the widow would have been entitled to aliemite the estate as against
the mnext heirs of her husband, if such there had been, and that on the 18th May 1822 the balance due
by the widow upon these advances with interest was about 20,000 Rupees;that intneyear 1828a

" further advance was made, for similar purposes, of Rupees 1,033-3-3 and that, at the times at which the

" advances beforementioned were respectively made, the widow had not other estates of her husband

sufficient, to answer the purpose for which the advances were taken and to which they were applied ;
that defendant has not shown what, at the dafe of the advances last mentioned was the debt upon the
former advances or whezlierhany such former debt still _subsisted ; that no advances were made “from this

¢ date to the date of the mortgage deed (exhibit XXI)in l838;that defendant was bound to show, and
2

.————

" has not shown, that the widow was in debt to the defendant’s father at the date of the execution of
exhibit XXI, the mortgage deed, for advances made for the purposes aforesaid, and that plaintiff, on the
:r part of Government, i therefore entitled to take the estate by escheat, unencumbered with charges

 created in favour of defendant’s father and defendant, and that the parties do bear their respective costs.

. -

(A true Copy.)
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» REVENUE, dated 20th Febmary 1866 ', Lo

PROCEEDINGS OF THE Bo.qmgo

7
1 vernment Pleader, to the Secretary to- the

i Read the followmfr letter from C. DALB/ 3Gy
oo .Board of Revenue, date&Ma&ras, 16th February 1866, No. ,.4« —
you under the date and *

rl had the honor of addressing to
din the margin, I do myself the {

o

L Wuh reference to the Tette

p A number note
. "nd Novembe: 1865 No,16% }} > honor of enclosing, for the information of the E
3 Board, five printed copies of the Decree passed

peal Suits Nos. 103 and 136 of 1857.

erce is dated the 9ond January lasts I applied on
I have been informed the delay bas

High Court is executed.

thn,t day for ;

by the High Court in Regular Ap
been on the

) 2, Tt will be observed the De

T cSp; but it has not reached me tiil this day;

aien

. part of the Press at whxch the printing for the
. ' ’ Excnosmms Nos. 1 to 5. —-Pnnted copies of Decre«..
4 ‘ T T —— . -
’ ! Ordered that the forenomﬂ letter be communicated to the Collector of the hlstna D;ctnct aud
| - that copy of the Decree be submitted for the information of Government.
, . (A true CoPy 4nd Extract ) X
x ‘ /’ Lot
) ~. . ] *¢¢M
T e,y S
"To the Secretary to Govemment, Revenue Departmunt ’ .
- with copy of Decree.
, the Acting Collector of the Klstna. sttnct .
L with copy of Decree,
1 ’ ':h '\ . . :~
Copy to the Goveroment Pleader, ;
- . - - ¢ ) v .
‘l‘ E‘dl J. ‘vrisht‘ .; T (n .
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