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Proceedings of the Madras Government, Revenue Depariment,
4th Iebruary 1865.

No. 94 Read the the following Proceedings of the Board of Revenue, dated 12:h January
1863, No, 188.

Read the following letter from G. L. MORRIS, Esq, Collector of South Canara, to W.
JIUDLESTON, Esq., Secretary to the DBoard of Reveaue, dated Maingalore, 23rd
December 1864, No. 206 :—

1. With reference to the Proceedings of the Board of Revenue, dated 29th June 1863,
No. 3,632, in which the Board wishéd to have a farther report regarding Original Sut No. 45 of
1861, I have the honor to state that since Mr, Webster addressed the Board under date the 19th
June 1863, the Plaintiff appealed against the District Moonsift's dzcision, and the Suit has been
dismissed in appeal. ] "

9. Translations of the d¥iginal Judgment of the District Moonsiff’s Court of Mangalore, of
the Appeal preferred by the Plaintiff against it, and of the decision of the Principal Sudder
Ameen’s Court in Appeal, are herewith forwarded. .

3. As the Plaintiff isa very obstinate man, and has not yet appeared befure me with a view
to a compromise, which he would natura'ly have done if he were inciined to avail himself of the
Collector’s offer to give him an equivalent for his Kumak land, it is very probable that he will
appeal to the Iligh Court against the Principal Sudder Ameen’s decision, and I would, therefore,

suzgest that the papers now forwaided, as well

To Board, 25th Angust 1854, No. 99, and enclogures. as the previous correspondence on the g -
Board’s Proceerliugas 22ud S, pt. 1854’, Revenue Department. . P . P . 5ub."~-Ct
To Board, 2uth March 1861, No. 30, and enclosures, of this suit, the dates of which are quoted in
's Proceedings, ath April 1861, No. 1,740, . iy .
Bof)rcil.s hogrt,.e = th P, do. 1,853. the margin forfacility of refererce, be placed in
To Board, 9th May 1361, No.72, aand enclosures. the hands of the Government Pleader, in order

To do. 19th Juns 1853, No. 99, and enclosure. r
' that he may be preparel to d:fend ihe suit in

the avent of a Special ‘Appeal being preferred by the Piaintiff before the High Court.

4. 'The facts cf the case have been so fully laid before the Board in the former correspon-
dence, that I do not now reiterate them. [ however deem it necessary to furnish the Boarl, for
their cwn information, as well as that of the Government Pleader, with translations of the several
documents* adduced in evidence in Orizinal
Suit No. 22 of 1854, and referred to in the
Decrce passed by the Suboidinate Judge in that Sait, the execution of which, in its suictest
sente, it 1s the Plaintiffi’s endeavour to enfoice’

v 1. Dated 2nd July 1858, To these documents I ha.'ve adlel a few Ex-
9., istNov. ,. tracts from' the Proceedingst of the Courts,
3. , 20th Muy 1860. connected with the execution of the said dec:ee,
and which I find were not previously communicated to the Board.

® Enclosares Nos. 4 to 14,

Enclosures 15 to 17.

Excrcsurie No. 1.

JUDGMENT.
Court of the District Moonsift of Mangalore.
No. 45 of 1861,
Present.—Josz CaeTaxo Corruo.
Manjappa Shetti, Plaintifls
By Vakeel Venkatramanaya.
versus
James Fraser, Esq., late Collector -\r Pefendants. { The 1st and Sup}?’.em.ental third
of South Canara, and two others, Defendant by Vakil Timmapaya.
1. The Plaintiff states that a piece of land, producing thatching grass of the value of Rupees
15, was given over to him in lieu of one be‘.ongir’\g t> himse!f, which had been taken up fora
public road ; that this land having along with shms othar lad been obtained on Durkhast by the
2nd Defendant, he filed a suit against him,as also asainst the then Collector, Me, Maliby in No. 22
of 1854, and obtaired a decree awarding him a portion of the ground obtained by the 201 Defendant
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9 Proceedings of the Madras Government, Revenue Department,
4th February 1865.

on Darkhast, capable of yieldingthe aforesaid produce; that the Sub-Judge, however, in conse-
quence of the objections started by AIr. Fisher, the succeeding Colicctor, declined to carry cut
the execation of the said Decree, and dirccted Plaintill to accept some other land in lieu of the
one a'julg.d to him; and that the Plaintiff has, therefore, brought the present suit in order to
obt.in possession of the above land according to the terms of the Decree.

9. In his statcment the 1st Defendant pleads that the land in question being in the posscs-
sion of another party, and having been improved by him, other land was tendered to Plainiiff in
lieu of it; that when this question was brought before the Court by the Plaintiff suing out the
execution of the Decree in Suit No. 22 of 1854, the Court decided that he could not be put in
possession of the land claimed, and that the one tendered to him in lieu was sufficient ; and that
as the order passed by the Civil Court on appeal in this case is final under Act VIII of 1839, the
PlaintifT is debarred from bringing the present action ; and that the 1st Defendant is still prepared
to grant Plaintiff a suitable equivalent in land.

3. The 2nd Defendant failed to appear. -

4. It appears from the statement of the 1st Defendant that the landin dispute was not made
over to the Plaintiff in consequence of his own refusal to receive it when tendered in lieu of the cne
taken up from him for the public road ; and there is nothing to support his statement that it was
in his possession before it was made over on Durkhast to the 2nd Defendant., On the contrary,
the Plaintifi’s own statement, in paragraph 5 of his plaint, that the 2nd Defendant used endea-
vours to prevent the land being allotted and made over to him, clearly shews, as alleged by the
1st Defendant, that it never came into his possession. The Collector was right in refusing to
make over the said land to Plaintiff, after it had been declined by him, and it had been given
over to the 2nd Defendant on Durkhast, and had been improved by the latter. If the error
which existed in this respect in the Decree in Original Suit No. 22 was rectified by an order
passed during the execution of the said decree, instead of by a formal revision thereof, it can enly
be considered that that error was not rectified in a legal manner; but it cannot be supposed thaJt
the Plaintiff has suffered any injustice thereby. If tbe Plaintiff considered that he was aggrieved
by the order passed by the Sub-Judge during the execution of the Decree, his redress ltxy in an
appea'l under Section 283 of the Criminal Procedure Code ; but he was by no means competent
i et o i apo ani 4 ths onde peaed. 1y the Cii Coutt
final under the Secti : - T pase . b.y the Civil Cours is

e Section above quoted, the Court is of opinion that the Plaintiff’s claim is inadmis-

sible, and accordingly dismisses it with costs,

Sig
Dated 18th February 1863, Sianed 2.© %?SIErI@‘cItI (jl’oons’f

(True Copy.)
(Signed) J.G. THOMPSON,

Officiati .
(True Translation.) Wficiating Civil Judge.

L (Signed) G. L. MORRIS, Collector.

Excrosure No. 2.
Appeal Suit No. 188.
Memorandum of Appeal.
Original Suit No. 45 of 1861,

. I’lai‘ntiﬁ' Versus, Defendant
}Ian]flp'pa Shetti, grandson of Padma Shetti, 1. James Fraser, E lect.
residing at Jeppoo Village in Mangalore Canara ¢ P Collector of Souch

Talock. i
2. Right Reverend Fre Miguel Antonia

]?e SiLues Gonzaga, Roman Catho.
lic Bishop, residing at Mangzlore.

3. A.P. Hodgson, Es | »
? q. Actinz Col
of Svuth Canara ! ing Collector

Proceedings of the Madras Government, Revenue Departmentf, 3.
4th February 1865.

The District Moonsiff of Mangalore having, on the 18th-of February, dismissed a Suit
brought for the recovery of a piecz of land, producing Rupees 15, together with Rupees 60, its
produce, the Plaintiff appeals to the Civil Court of the Zillah of Mangalore, adding to bis
original claim a further sum of Rupees 30, being the produce of two years more, for the
following reasons, namely :—

I. The decision of the Moonsiff is opposed to the Circular Order of the Budder Court, dated
17:h August 1860, in which it is clearly laid down that a Plaintiff is entitled to bring an action
to enforce the execution of a decree if an crder is passed during its execution contrary to either
the award of the decree, the law, or the regulations; and the above Suit was brovght by me
under the provisions of this order. _

1I. The land in question was decreed to me in Suit No, 22 of 1854, and the decree passed
in that Suit is in force, no appeal having been preferred against it. There was no reason foran-
order being passed, depriving me of the benefit of the said decree on the ground of the improve-
ments made by the 2ad Defendant on the said land after I had filed the above Suit.

IIL. It was neither on my Petition, nor on my appeal, nor was it with my consent, that an
order was passed directing that I should accept other land in lieu of the one adjudged to me;
and even the doing so was contrary to the terms of the decree.

IV. It was in consequence of the 9nd Defendant having tendered a Durkhast, and taken
possession of the whole of the plain, including the piece of land in dispute, which I was enjoying
as previously made over to me by the Collector, that I was led to file the Suit No. 22 of 1854 ;
and it is a mere assumption on the part of the Moonsiff that I was not previously in possession of

the said land.
V. 1, therefore, pray that the original decree may be reversed, and a fresh decision

passed in accordance with the Plaint.
Dated 25th March 1863. Signature cf MANJAPPA SHETTI.

Appeal Suit No. 188 of 1863.

Filed this 8th April 1863.
(Signed) T. CHATFIELD,

Civil Judges,
(True Trans!ation.)
(Sigued) G- L. MORRIS,
Collector.

LExcLosurE No. 3.
Judgment of the Frincipal Sudder Ameen’s Court of the Zillah of Mangalore.

Present.—Strinivassa Row.
Appeal Suit No. 188 of 18G3.

Marjappa Shetty, Plaictiff, Appellant.

By Vakeel, Bijur Ramachendraya.
James Fraser, Esq., and three others, Defendants, Respondents.

4th Respondent, by Vakeel Suba Row. .

1. This was an action brought for the recovery of a piece of land producing 15 Rupess,
worth of thatching grass, together with Rupees 60, its produce, agreeably to the terms of a
decree passed in Original Suit No. 22 of 1851, the Sub-Judge having declined to carry out the
execution of the said decree, and directed Plaintiff to accept som® other land in lieu of the ore
ordered in the said decree to be made over to him by Ist Defendant.

2. The st Defendant in his Statement pleaded that the order passed by the Civil Court
during the execution of the decree No. 22 of 18531 declining to put Plaintiff in possession of
the land claimed by him on the ground of its being in the possession of another party, and of its
having been improved by him, and declaring that the one tendered in lieu of it was sufficient,
being finul, the Ela,intiﬁ' was debarred from bringing a fresh action for the same, and that the 1st
Defendant was still prepared to give Plaintiff a suitable equivalent in land,

n/.,
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4th February 1865.

3. The 2nd Defendantallowed the Suit to be tried ez partle.

4. The District Moonsiff of Mangalore dismissed the Plaintifl’s suit with costs, as untenable
on the ground that the order passed by the Civil Court during th2 exccution of the decrce in
Original Suit No. 22 of 185}, was final uader Section 233 ot Act VIII of 1850,

5. Dissatisfied with this decision, the Plaintiff appeals for the following reasons : —

I. That the Suit insiituted by Lim is in accordance with the Circular Order of the
Sudder Udalut, dated 17th August 1560.

II. Thatthedecice passed in Original Suit No. 22, award'ng the plaint Lind to Plain‘iff,
is in force without an appeal; and that there was no reason for an order being passed depriving
him of the benefit thereof on the ground of the improvewents mide by the 2nl Defendant on the
land after the above Suit hal been filed.

1II. That it was not with his consent that an order was passed directing him to accept
gome other land in lieu of the one sued for, andeven the passing of such an order was opposcd to
the decree, .

6. The Principal Sudder Ameen having perusel the whole of the record of this case, and
that of thz O:iginal Suit No. 22 of 1851 in which the p'ainufl hal obtained a decree in Lis favor
as also the proceedings connected with the execution of the said decree, and havinz hcard an(;
given due consideration to what was alleged by the Vakils on both sides, is of opin:ion that the
decision of the Lower Court is to be upheld.

7. The Subor.dinate Judgze having, in consequence of certain objections raised by the Col-
I;ctosr :Fte;.thcz p(lja.mttlandlhad been made over to Pluintiffin execution of the decree pussed by
the Subordinate Cou:tin Plaintifls fuvor, in OriginalSuit No. 22 of 185 i iss
an order cancelling the former proceeding, and directed Plaintiff tf::czl;iv:;:‘;ﬁ:::‘l;:]u?d'
licu of the one adjudged to him, and refused to exccute the decree in its terms ; the Plaintiff h:::
I:;:usgll;(tl ti::j:t for the recovery of the land and its priduce, in accordance with the terms of

8. Be.fore entering ix%to lh.e merits of this case, the Piincipal Sulder Ameen observes that
the first point to be determined is, whether the Plain:i{f was competent to brinz this suit

On a perusal of the record, the Principal Sudder Amcen observes that the i’laintiff a.ppealed
to the Civil Court in No. 326 of 1860 against the order passed by the Sub-Court, and that this

order was confirmed by the Civil Court in appeal. The Plaintifl has, thercfore, already adopted
the only course that was open to him in order to obtain relress from an order of'tbe abo{e lt) ¥

pissed during the execution of a decree, and he was not competent, under the provisi !;'asure
?ion 283 of the Civil Procedure Code, and Section 11 of Act XXIII of 1§61 byI:vhil-h Otlllxs (;' o
is modified, to bring a regular Suit for thesame. The Ext{ract from the Proc,eedinn L ftbesor}r?ier
Court, under date the 17th August 1860, quoted by Plaintiff, refers to px‘oceedinns P
al uled to in Section 246 of the Civi e Code,and is s : gs of the nature

i . e Civil Procedure Code, and is not applicible to the present case
dtsmi\sr:dex"v:t:cjzzre circumstances, the decree of the Lower Courtis aflirmecd, and the appeal

Dated 14th October 1864, (Signed) . STRINIVASA ROVW,

Principal Sudder A
(Tiue Translation.) pat Sudder Ameen.

(S'gned) G- L, MORRIS,
Collector,

——

I'scrosures Nes. 4 to 14.

ApstracT.—Tran:lation of documents adduced in evidence in Original Suit No. 22 of 1854

Excrosures Nos. 15t0 17,

Asstracr.—Extracts from the Proceedine
1833, and 2084 May 18C0. ings of the Courts, duted 2nd Julyand Ist November

Proceedings of the Madras Government, Revenue Department, 9
4th February 1863.

The Board observe that thé facts of the case are as follows :—

1. In 1843 part of the Kumaki land, (or Government waste land of which the owners of the
adjoining occupied land are allowed the usufruct grass, leaves, &e., for aid (Kumak) to their
culiivation) adjoining Plaintiff Munjappah Shettv's land being required for a public road, the
Collector offered him the use of an equivalent portion of the neighbouring waste Government
maidan. The Plaintifl claimed to have the whole maidan, which was refused as unreasonable.

9. In 1853 the Roman Catholic Bishop made a Durkhast for this maidan, on which the Col- )
lector ordered the extent applied for to be given; but subsequently ascertaining that this extent
included the whole maidan, he directed that a portion corresponding with the extent of Kumaki
land, of which Plaintiff had been originally deprived, should be marked off and placed at his
disposal, which was done.

3. Meanwhile, however, Plaintiff had instituted a Suit, No. 22 of 1854, claiming to be put
in possession of the land originally assigned in lieu of that of which he had been deprived, and a
dccree was passed on 20th June 1836, directing the Collector and the Roman Catholic Bishop to
allot to Plaintift a portion of the maidan given to the latter on Durkhast, equivalent to that of
which Plainiff had been deprived, the effect of the decree being in fact identical with that of the
Collector’s second order in the Durkhast case which is above-mentioned.

.4, Plaintiff apparently claimed (in execution of this decree) to be put in possession of the
identical plot originally offered to bim in 1843, but as it was impossible to identify any particular
spot where none had ever been defined, the Civil Court eventualy ordered that the Collector
<hould select the land to be assigned out of the maidan in question in satisfaction of the decree-

5 Plaintiff however claimed to have certain land, which had been already built upon by
the Roman Catholic Bishop, and his request being refused by the Revenue Officers, and also by
the Courts, he instituted another Suit in No. 45 of 1861 bLefore the D’stiict Moonsiff, to obtain

. what he claimed in execution of the former decree.

6. The defence of the Suit was sanctioned in Government Order, dated 6th April 1861,
No. 772, Revenue Department, and on 19th June 1863 the Head Assistant Collector in charge
forwarded to the Board copy of the District Mounsif’s decree dismissing the Suit, and promising
to report whether any Appeal was instituted. ‘

7. Frow the papers now submitted, it appears {hat Plaintiff did appeal, and that on 14<h
October 1864, the Principal Sudder Ameen dismisged the Appeal on the ground that the Plaintiff
was not competent to bring the Original Suit, the matt-r in issue having been already decided
by a competent Court in connection with the former Suit No. 2 of 185t ‘

8. The Collector anticipates from the litigious character of Plaintiff that he will probably
institute a Special Appeal, and recommends that all the papers be placed in the Government
Pleader’s hands at once, that he may be prépared to defend such Special Appeal. The Board,
however, consider that it will be time enough to do this when the Special Appeal has been
instituted; of which the Collector will receive due notice from the High Court. )

9. Copy of these Proceedings will be submitted for the information of Government, with
reference to the Government Order of 6th April 1861, above quoted.

—— et et

No. 94. ORrDER THEREON, 4th February 1863, No. 223. 4 .
The Government agree with the opinion expressed ia parégraph 8
of the Proceedings of the Board of Revenue.
(True Extract.) .

Miscellaueous.

. Under Secretary to Government.
To the Board of Revenue,

Exd. S. T, Augustin,



The Board observe that the facts of the case are as follows s

I. 1. 1843 part of the Kumaki land (or Government waste 1and of which the owners of the
aljoining occupied land are allowed the usufruct grass, leaves, &e., for aid (Kamik) to their culu'
vation) adjoining Plaintiff Munjappah Shetty’s land being required for a public roal, the Co]le,tor
offered him the use of an equivalent portion of the neighbouring waste Government mau(an The
Plaintiff claimed to kave the whole maidan, which was rcfused as unreasonable. L

2. In 1853 the Rbman Catholic Bishop male a Darkhast for this maidan, on which the
Collector ordered the extent applied for to be given; but subsequently ascertainin; that this ektent
included the whole maidan, he directed that a partion carrespouding with the extent of Kumaki
land, of which Plaintiff had been originally deprived, should be mirked off and placed at his disposal,
which was done, . ' ‘
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3. [ Meanwhile, however, Plaintiff had instijgted a Sait, No. 22 of 1854, claiming t> be putin
ponsesslou of the land originally assigned in he;l * 4hat of which ‘he hal been deprived, and a
decree was passed on 20th June 1836, dncctm/Zue bollcctor and the Roman Catbolic Bishop to
allot to Plaintiff a portion of the maidan given/}p the laster on Durkhast, equivslent to that of
which Plaintif had been deprived, the effect of the decree being in fact identical with that of the

Collector's second order in the Durkhast case ‘Iﬁch is above-mentxoned

s

4, Plamhﬁ' apparently claimed (in executin of this décree) to be put in possession of the
identical Qlot originally offered to him in 1843, Wfut as it was impnssible to identify any particular

spot where none had ever been defined, the Civil Court, eventually ordered that the Collector

should select the land to be assigned out of the ifiidan i in L in _question in satisfaction of the decree,

5. Plamtxﬁ' however claimed to have certain lind, which had been alrealy buiit upon by the
Roma.n Cathohc Bishop, and his request being refuse]. by the Revenue Qfficers, and also by the’
Courts, he instituted another Suit in No. 43 of 1851 before the District Munsiff, to obtain what

o e

he claimed i in execution of the former decree. J

6. The defence -of the Suit was sanctioned in Government Crder, dated Sth April 1861,
10:h Jone 1863 the Head Assistant Collector in charge

) e T2, Rﬂvenhe De'l\:zrtme . and on 1t
forwardeﬂ to the Board copy of the District Munsitf's decree dismissing the Suit and prawising
to report whether any Appeal was instituted.

7. From the papers now submitted, it appears that Plamtlff did appeal, and that on
14th October 1864, the Principal Sudder Ameen dismissed the Appeal on the ground that the
Plaintif was not competent to bring the Original Buit, the matter i issue having been already

cecided by a compete'xt Court in connection wnh the former Suxt No. 22 of 1854,

8. The Collect™r anticipgbes from the lxtw\ous character of Plamuﬁ' that [ke will probably .

instituteia Special Appeal, and recommends’ that all the papers b2 pliced in the Government
Pleader’s’hands at once, that he may be prepned 16 defend such Specml Appeal. The Board,
however, consider tFfat it will b time enoarvh to do this when “the Special Appeal has been
lnsututed of which the Collector will receWe dus nouce from the Hwh Court.

9. Qopy of . these Proceedmos will bn submitted for the 1v\formatlon of Government with
referenca to the Govemment Order of 6zh'Apml 1851, above quoted

(Tme Copxe&and Extxa.ct.)
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No, 188.

.

Passing orders on letter from the Collector of
South Canara reporting further regarding O. S.
No 45 of 1861 on the file the District Munsifi
of Mangalore. '
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