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Proceedings of the Madras Government, Revenue Deparlment,
1s¢t February 1865.

—

~ No. 23. Read the following Proceedings of the Madras Government in the Legislative

Department :—

Recommending, to the Government of India,
- certain alterations and additions in the Draft (ere enter 17th January 186.), N). 15.)
Bill of the new Civil Procedure Code,

No. 2t ’ OrDER THEREON, lat February 1865, No. 188.

Communicated to the Board of Revenue fur their
information, with rcference to peragraph 4 of the foregoing
Proceedings, ‘

(True Extract.)

(Signed) _C. G. MASTER,
Under Secretary to Government.

[Separate Revenue, No.1.
Stamps,

To the Board of Revenue, with Proceedings Legislative Department, No. 15,

Ezd. S. T. Augustin,



Proceedings of the Madras Gorvernment, Legislative D”])al {ment,
' 17¢h Januvary 18G5.
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Real the following prpers:—
Report of the Judges of the 1izh Court on the Bill entiiled the ¢ Civil Prowdure Code.”
(Here enter 15th November 18G4, No. 6. DPrinted separatcly. -
Reports of the Civil Judges and osher Judicial Oicers. (Printed separately.)
Read again Proceedings of Government in the Revenue Departinent.

Transferring aletter from the Board of Nevenue,)
bringing to notice that Section 193 of the
Dralt Bill entitled the ¢ Civil Procedure
Code,” if enacted, is likely to have a most in- |.
jurious eifvet, upon the Stamyp Revenues of the p (Dated 13th September 186F No, 1690).
country, in ordcr that the Supreme Govern. |
ment may be moved to modify the said Sec-
tion so as to leave Section 17 of Act X of |
18352 unrepealed.

Read also Proceedings of Government, Judicial Department.

Authorizing the Advocate General to institute a" .
|-rosecut.on against C, C, Streemom 'Leruven-
gada Mooneappah lamanocjah Dasen, for
crimiral breach of trust in connection with
certain charities, the management of which
was entrusted to him ; and directing that a |
copy of the Advceate General’s let'er be »  (Dated 6ihh January 18565, No. 18).
forwarded to the Government of India, |
pointing out the defect in Section 97 of the |
Civil Procedure Code in not providing for the |
rayment of costs incuried by defendantsin
the event of the plaiatif’ withdrawing lhe
suit before judgment. .

O=nrpEeR TH1EREON, 17th January 1863, No. 15. .

Vith rezard to the observations made by the Juljes of the Ilizh Court, the Governor in
Council thinks it unnecessary to do more than express his general concurrence tierein, especially
with reforerce to the very important suggestions in Part A, as to matters wholly omitted from the
Code. '

2. Asto the diderence of opinion between Mr. Juslice Frere and Mr. Jus'ice Phiilips on
the one haund, snd the Chief Justice and Mr. Justice Bittleston on the other hand, regarding the
intreduction into the igh Court inits orizinal jurisdiction of the system of Stamp duties now
prevai'ing in the Mofussil, the Governorin Counc:l inclines in favor of the views expressed by
tle former. Although the Court fees, for which Stamp duty would be substituted, are ouly due
from time to time, they ar2 practically, in tle majority of cases where parties appear by a Solicitor,
paid in a lump, eitherin the form of advances, or at the settlement of the Bill of costs.  Litile ig
any difference would probally be felt by the suitors under the new system, nor is there any
reason to suppose that there is less arlour for litigation in Madras than in the Molussil, where the
bwthen of S:amp duty is readily horne.

3. Noristhe Gevernor in Council disposed to agrce with the Chicf Justice and S'r Adam
Dittleston in their cpinion, that the provision of Séction 634 which enablesa Rupees 32 stamp to
Le used where the claim is not'capable of est'mation undcr Schedule B, is unnccessary, A case
repoited at page 151 of the Malras decisions for 1860, wheie a plaintifl sued for the restoration of
his ckild, valued for Stamp duty at Rupecs 5099, is exactlyin point. Many cases might also arise
where a plaintiff sued for a declaration of his right to be considered as an adopted or legitimate
son, where any valuation of his right at the time of suit would be impossible. .

4. The provision of Scction 163 w hich authorizes the Court to admit an unstamped docu-

ment on payment of the Stamp duty, and a

Le;;i‘]‘bzf: 138;“““‘““‘ of Indw, Xo.339, dated 1ith De- penalty of double the amount, has already been
made the subject of a separate communication
to the Government of India,
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Loritics, 3 lorly Le
i ed by t or Juaichsl authoritics, it will only
5. In reviewing the suzrestions cered by the otler Judiciil : .
e b cmion th et be of weight, edding such ethier observaticus
nceessiry b comuent upon those which appear to be o Sht, i
coassIrs n
R RIS | { r
83 s e tl) be CLuca or. . . [
i i "is, i ral, takin as cpposd b procecdivgs «f a
G. The phras: “ suits of a civil nature” is, in general, tak? 1 pos-il ¢ i piivas <0
' cilminal characer. DButi is cometimes taken
Sertina 6, page 51, as exclaling cases inte wiich i.e retirions
iz e of caste of relizious disoules
lement enters. The extent to which the Court ean take cozuiziuce of easie or redigions dis; :
eiement 1S, ¢ A ks ‘ ‘ ‘ ; ) ‘
b frequent’y discussed in 2adias, and a deeision vl be fourd vpon the puiut in the 1st
e o e S Tere the Cout refused o tike cor fance of mniers
High Court (Malras) Repor:s, p. 821, where the Cou. us u _‘ obs :
£ ; d, i ry recent aecision of tle Privy Counceil,
of religious observarce. On the other hund, in a v.ry 1 ¥ Co |
; ici i lyintoa gueti at nature, withou
(9 Moo. Ind. App. 3+1) the Judicial Comn..tee entered fully into a guc-tion of that natuie, without
- 2, . 4 . . . 3 . . Y v, x . , . .
apparently supposing that the sulject was urfit for adjudication Ly a Civ.l Cout, faiy yo'mus,
e, ; ) ) cecided.  Coullan act.on Le brouglt acainsg a Clop'ain
also, mizht arise which have never been decided. . IREFY: :
39, nI11J . ] s s Divict 2 Cou'. 20m biice o
for refus'ng to christen, mzrry or bu"v a person within Lis Dicalet? (Ua‘.l aman biing an
J ! > . . e ar Yoo o .
action to compel Lis wife to return and Lve with him 2 The ol1 272 Ias Rogalatien IL of 18 )2,
- . . . . = P . Ty M S ] o
Section 5, ranges suits and cemplaints respecting marriaze and casie urder the creral Lal
[l ’ e S .. ” AN . ) s ca xeTel - ..
of **suits and compliints of a civil nature.” Do crsputes of that class come within the salie
phrase as used in the Code? The system of illustrations which has been intrcduced inso tle
I3 N < { o
.. Al H e ., ) o Vo
Indian Penal Code and the proposd Civil Cuce might be emplayed with aavautaze in clearh Jig
up doults of this nature.
Wh s : . . N
7. There are some foims of redress wcll known to En.lish Jurisprudence, \\lnxchslnci_y
invclve civil rights, and veteauhardly be made e subject ¢fa civil suit. T'or Listance, 11
irgs Ly Zabeas corpus, mandemus and Iuterpleader, and those i the neture of a Conniiy.ioy of
N 1 1 1 v I3 . . .
luracy. The re-organization of o charity, wheie the purposes ¢f the Litity Love fred, 1

oed

i

le
: cew Trustees in private trusts, and 1he steps which nay ha talicn Ly trustos to
appeintment of new Trustees in 5, 2 st [ s
reiieve themselves from, or to protect thensclves in the dise’a-z3 f their funerio Se Nona of
1 wia

tLe above cluss of cases seem to be within the coguizance of the Cuwits updor Scetlon 6. Such
casrs do undeubtediy come witkin the jurisdiction of tie {I'zh Courts on 1..cir origial side, Lot
uo procedure is pointed out in Chapter X1V ag applsing to them when thiey arise.

8. The Code lays down no ru'e as to the law which is to Le applied, where Lol

' partics are
of the same religion; or where they differ ia rel'gion, TLisisa matter which scems to come strictly

under the head of Procedure, and was expressly,
tlough rot in very accurate larguage, proviced
for buth in the Charter of the late Supreme
Court and in the Madr.s Rejulaticrs.

€ Murloy’s Digest, 6 8. Regulation III of 1802, Secticn 16,

9. Does this Section compel aparty why
sues for a sum not exceeding ten Rupees to
bring his suit before g Village Moonsiff ? Suits
of this valuc, for rent or for tolls, might involve
interests to an immense emount, and any such

olligation would be most undesirable,
10. The words “ amount or vilue of tle property in suit?

Section 11, p. 30.

Regulation IV of 1816, Sectiva 5.

secm to luwit this Section to
sults for the Tecovery of property, It would
be better to use the words ¢ subject ma:ter in
dispute,” .

tatute 15 and 16 Victoria, Cap. &3, Secticn
50, which has already given rise to any deci-
sions limiting the apparent gencrality of jts
language. The luw as to such declarations iy
t clear by further definition, or by Llustration,
s been decided by the Madras High Court, that
aratory decree. (Ist Iigh Court Repoits, 1t4),

.

Section 16.

11. This Section is taken from the Lnglish

Section 24.

little understood, and it would be well to make j
It might also be well expressly to enact, what ha
execution cannot be sued oyt upon a merely dec!

RS ES.y N

.2 e NV e PN 2 .
Rammatbe R --\‘Au._.'t,a?«»:.*;fc-q-....fw-

ettt ) o s N m

Ca e e v e . DA

,,,,, -

y - 4 e x oa
b ama



- =

T e 3 vty o

- e ae

e e Y s i

T e L 1 W e

Sy e ey

Proccedings of the Iad) as Gocel nment, Leﬂzslatwc Depa/tnzent 3
17¢% January 1865.

12. Very stronz and numerous opinions have Leen expressed by the Judicial authorities
that this Scetion, so fur asit applies to females,
Eection 27, pp 23, 39, 3G, 87, 39, 51, 83. will tend to foster unsound lizigzticn. Nothing
i: more common than to sec Native widcws
put forward to support claims, which they would never think of maintaining on their own account,
but which biing in 2 handsome profit to some needy relative or ageut. Suchcascs fall to tLe
ground at once if the woman has to come forward herse If, and the Governorin Councilis of
opinion, tha$ this Sectisn will excreise an injurious influence, by enabling Ler to be kept in the
back-ground. No real irconvenience ean happen, as she can always appear bya re:punalbl
Vakeel, ard women of rank, &c., are protect=d from personal appeararce by Section 40.

15. It would be well to add the words ¢ and where” between *“when” and ¢ it acerued.”
For instance, in a suit on a bond, to state notb
only its date, as in the examyple given, Lut the
place of it3 execution, so as to show that the cause of action arose within the juris-
diction of the Court, and to insert an express averment to that effect; and so in respect of any
other circumstances which are relied en as giving jurisdiction. This would often stop a case
in limine before unnecessary expense had been incurred, ’

Seetion 50, p 57,

14, It has been invariably Leld by the Madras High Court, inreference to Act VIII of 1859,

Sectxon 39, which corresponds to Section 66, that

Scction 66. ’ it only applics to documents “in the posscssion

' or under the control” of the plaintiff. It would Le

well to say so distinetly, because although Scetion €8 gives the Judge power to admit documents

which were not eriginally produced, this leaves to his dizerction what is a matter of strict right on

Lehalf of the plaintif.  ‘1he same remarks apply to Scction 191,

15. This .Sect:on implies that the summons when served upon a soldier will have its ordi.

’ nary result in compelling his attendance. The

Section §9. Mutiny Act, Section 40, provides that no Sol-

dier shall be liable by any process to appear

Lefore any . authority for an original debt not aggounting to £30. In recent proceedings of the

Madras Government it has been proposed to

Leiter to Government of Inlia, Ko. 303, Legislative De= . tond this provision to soldiers cof the Native

partment, 15¢h Nuvewber 1863, . ) e

Army in Madras. The Governor 1n Council is3

of opinion that it would be advisalle to insert in the Code any provisions of law which establish a

different Hability tosummons in the case of soldiers and civilians. This is the more necessary as
Erzlish Statutes are not likely to be within the reach of Mofussil Judges.

16. This Section should go on to provide, that wherever the Government shall undertake
the defence of a suit brought against one of
their officers, it shall be continued against his
successor, in the event of his death, or retire-
ment f'rom~ the office, or azainst the Government, if the office should cease to exist.

17. The provision in these Sections which makes the examination of the applicant a econ-
dition precedent to the granting of relief seems

calculated, in many instances, to defeat justice,
and in most to cause useless delay and trouble.
The applicant may be in a different country, so as to make his examination impo.ssible, and in
the majority of cases hLe will know little or nothing personally of the facts on which the appli-

Section 107, p. 42.

Sections 112, 121, p. 47,

cativn i3 grounded
18. This Section scems only to contemplate security being given by a surety. It should
be worded so as to enable the defendant to
Section 13, p. 28. deposit money or other valuable property suffi-
cient to answer the claim against him.
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4 Procecdings of the Madras Government, Legislative Department,

17th January 1863,
—

19. It appears to the Governor in Council that the first clause of {hig Section will mako
it wholly nugatery, It is scarcely possible for
Section 120, pp. 30, 69. a plaintif to furnish a list of the various articles
of moveable prorerty that are in the defen. -
dant's house, which Le Las probally never entered, and to extiate the value of i'ems which Le
Las never seen.  The sinplest course would be, on the analogy’ of a distress for rent, to direct

the nltachment of so mudh Property as muy be sullcicui iy ansner the Evmand, 1f so much is 1o
be jound,
20.  In the opinion of Ilis Escelleney in Council there cught to Le an #ppeal amainst orders
mads under Scetion 158 also, which is even
Bection 141, p. 51. more stringent than  Sections 1553 or 110,
Under the existing Code a defendant may
appeal against an ordergranting a receiver. (Act VIII of 1859, Section 94). The Governorin Coun.
il is also of opinion, that orders under these Scetions should Le ¢prnto appeal by the plaintifl' as
weil as by the deferdant. In many cases the injury done to the plaiutifl, by improperly refusing
the injunction cr receiver, wil] be very much greater than tle injury to the defendant by impro_
perly granting it. Take for instance the case of a defendant in a suit for land, who is ecapri,
ciously felling trees, or destroying bLuildings. Little if any injury can be dene to him by
restraining such acts, though he should te finally successful in the sut, Lut the injury to the
plaintiff will be irrepairable if the application is refused, and lie uitimately has a decree in bLis favor. ‘
2L, With reference to Sections 143 and 144 the Governor in Council wishes to submit for
the consideration of the Government of India, a cepy of the Advocate General's letter of the
I9th vltimo, wherein he draws attentivn to a report on Secjon 97 ¢f the presint Culle «which
corresponds to Sections 145 and 144 of the Bill) in permitting a plaint.Fat any time Lafoz'ejudg-
ment is pronounced to withdraw his suit without payment of costs,
22. The circumstances under which a cause of action survives come, of course, under tha
head of substantive law, rather than of frece.
. dure. But the Governor in Courclis of opinion,
that a few illustrations might, with advantage, be aprended to this Stczio'n, 50 as to puint cut
when the action does, and when it does not sugvive, The opportunity miglt Le talen of exylaine.
ing, whether the rule actio personalis moritur cum persond is to bLe aprlied in India according
to the law as it stood in England before, or as it stands since 3 and 4 Wiliiam 1V, C, 42, Sec. 2.
Act XXVT of 1841 only extends the above Statute to « cises govericd Ly Inglish Law.”
£3. Probably these Sections would be coustrued so a3 to inply that the Court was to wait
& reasonable time in crder to aduiig of an appli-
Sections 119, 150, p. 29. cation being made by the legal representative of
the deceased plainifFf But as the words are
expressly inserted in Section 152, which refers to the case of a solc plaintiff, and ddiberately loft
out in the other Sections, an opposite construction might, perliaps, be placed upon these Clauses.
~+. The wordirg of this Section seems to require the per.onal Presence, of the ypartjes.
The words “eithier in persen or by properly
Sectisn 161, constituted agent” should be inscrted,  Those
words would include every person whom the
proceduie of the Court admitted of as asubstitute for personal appearance.

Section 147.

. : 23, These Sections Lould be made appli- 4
Scctions 179, 180, p.p. 28, 51, cable to the Small Cause Courts,
=G. The use of the word ** debt” in this Section scems to adopt the strict rule of Roman
Law, and of the English Cemmon Law, whicl ;
Section 1€2, ouly admits a set off where tho cliim en Loth

sides is in respect of a Cefinite liquidated
amount, s it intended to exclude the more liberal rule of equity on this peint? In arceert
case before the Mudras High Court a claim for unliquidated damages was Pleaded by way of

e < e . o —
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roceedings of the Madras Government, Legislative Department, 5
\ 17¢h January 186d.
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'jset off to a suit on a Bill of Exchange. The Court in an elaborate written judguent rejected the
plea, a8 not coming within any of the cases ander which it wo ald have been admitted by a Court
" of Equity. Bus they expressed their cpinivn that the language of the Procedure Code was not
intended to limit the jurisdiction which they w11 otherwise have possessed and that they would
be will'ng to go as far as the FEnglish Ceunis <™+ itz in allowing & set off, though it did not
{g:o’.r.e within the technical definition of + “deuk
i Again the Seetion seems to fulow \Le comuon law rule, that ihe debis must be due to and
“from plaintiff and defendant respectivels. But it a trustee were to sue on behalf of his cestut
‘que trust, Lquity would gllow a set off of a devt due from the cestui que trust, and it would be
well 1o alter the wording so as expressly to recognize such principle.
27. The only law at present ¢ in force for the punishment of a witness who may abscond or
keep out of the way in order to avoid the ser-
Soctions 235 and 237 p-p- 36, 83, 10, 54, 66, 57 vice of a summons,” 18 Section 172 of the Indian
. ) Penal Code. But the Civil Court has mo power
-under that law to impose any fine upon & witness, uor has such power been given by the present
Code. See Chapter XV. The Section ought to be amended by authorising the Court to impose
upon the party sucha fineas is sanctioned by Secticn 172 of the Penal Code. The Governor in

Council is also of opinion, that the Court should be aathorized to impose upon witnesses who do
‘not attend when summoned such 2 fine as 1S cancticned by Section 174 of the Penal Code. Very
" general complaints are made by the Judical authorities of disregard of their process, while the
labor and expense of instituting a prosecution wader the Penal Code prevents such a course being
_ever adopted-
‘ 28. No provisionis made for the costs incurrcd under these Sections, Act XXIII of 1861,
Sectjon 9 provided that they should be paid by
Sections 243245, - 20. the Colicctor, unless deposited by either party,
’ and should be costs in the suit. Some such pro-
-yision seems to be necessary. 1t might happen {hat neither party was willing to incur the expense
of taking such evidence, especially if the suit were a collusive one, and yet the ends of justice
might render jts production indispensable. "
99, 'This Section should provide, 8s is dcne with reference to the High Court in Sec-
tion 255, that the opinion of the Distriet Court
Section 254, p-26. given on reference, should not bind it when the
\\ case was argued on appeal.
30. No provision is made for any temporary disability on the part of the Judge. The Sec-’
tion might end with the following words, which
gection 266, p. P« 36,40 are contained in the corresponding Section

(Section 190) ot the Criminal Procedure Code,

“wynless the Judge be prevented by any sufficient reason from taking down the evidence of any

witness, in which case ye shall record the reason of his iuability to do so, and shali cause the
evidence to be taken down in writing from his dictation in open Court.”

31. The Governor in Council is of opinion that as a general rule, and unless some strong

reason exists to the contrary, the evidence of

Gectious 284, 288, p- 45 prisoners cught to be taken in open Court 11

the presence of the Judge who tries the suit.

Section 284 does not in terms exclude such a cOuTses but this Code contains 1o provisiun enablicg

’ a¥
a person who is in custody to be brought up under a Judge’s ordt.r. - .
Uoder the terms of Section 233 evidence taken under a commission from a piisoncr can never

be used without the consent of both parties. This requires amendment. o

33, The Code should provide that either party may file a Memorandum of objections (‘as
. in Section 573) to the finding of the Commis-
« sioner; and that, except upon points specifically

Boctions 220, 292. ; fica
objected to, tbe finding should be cunclusives

unless the Judge, cither original or appellate, should himself {hink fit to open it up:



6 DProceedings of the Madras Gorernment, Legislative Department,
17th January 1865.

Section 237, .36, ‘ 33-' The r'ord “ parties” should be inclygd-

ed in this Section,
3t.. Very strong opinions, with which the Governor in Council agrees, have been expressod
by the judicial authorities in regard to the use-
Bections 298, 209, p. p. 20, 36, 43, 54, lessuess of Assessors who ate under no respon-
sibility in the suit, and who exercise little if any
influence upon its decisian, Unless where personal interest or corrupt motives intervene, it
is hardly likely that many persons will take much trouble in forming an vpinion, which has no
effect when it is formed, The careand attention so generally shown by an English Jury entirely
arise from the fact that the verdiet is their verdict. The merits of the institution, either as an
instrument of judicial investization® or of legal training, would, in the opinion of the Governor
in Council, entirely disappear as soon as they descended from tho position of Jurors to that of

Assessors.

35.. Hitherto Judges of the Court of Small Cause ‘have not written their judgments, and
have tlercby Leen saved from great labor,

and been enabled to dispose of their cases with

much greater rapidity. The Governor in Council can see no alvantage in requiring a wriiten
judgment, giving the reasons for a decision which is not open to appeal.

36. This Section enables the Court to decree specific parformance of a contract which can
be performed, where the suit was framed for

Section $13. . . .
camages. DBut there is no provision for the

8ectioa 304 p. p: 31, 57

converse case, viz., for awarding damages where the suit was for specific performance, and where

it appears that the contract can nolonger be carried out. Nor is there any provision for execut-

ing such a decree, since Section 323 refers to cases of an absolute decree for specific perform.
ance, and Section 324 refers to decrees under Sections 311 and 312.

37. This section apparently relates ta cases where the decree provides for something being

Section 326, p. 45, paid by the plaintiff. Forinstance, in case ?f

a suit by a mortzagor to redeem, where he is

ordered to pay off the balance due on the mortgage ; or in case of judgment arainst the plaintiﬂ\
on a plea of set off. No case, it is conceived, can arise where a decree’ for money can be madg
against a person who is no party to the suit. To prevent mis-apprehiension, however, it would
be well to alter the Section so as to make it run.

“If in any suit a decree for money is made against & plaintiff, the decree may be enforced

against him in the same manner as a decree may be enforced against a defendant.”
8. There is no provision in this Section that the Court shall execute the conveyance so
tendered, nor is any power given to the Judge
Section 827, ° to direct an alteration in its form, if it does not
properly carry out the decree. Further it
might happen that a Judge would agree to a conveyance which went beyond the terms of the
decree, or refuse to agree to a conveyance which was in conformity with those terms. Ia either
case there should be an appeal, and none such scems to be allowed under this Code. See Section

614.

39. A separate communication has already been addressed by this Government to the
Government of India, requesting that the right
T Beclions 332, 375 p. 40, of creditors to attach or take in execution the
Vigzc}nigg]gg: 829, Legislative Department, dated 8th pay. allowances or pensions of public servants,
whether Civil or Military, may be distinctly

defined,
40. * The Court whose duty it is to cxccute the decree” isin all cases the Court by which
' Section 335, the first decree was passed. Sce Sections 584
and 602. It would save the trouble of hunting
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Proceedings of the Madras Government, Legislative Department, 7

17th January 1865.

through the Code if this rule were at once distinctly stated here. Sections 58% and 602 would

then become unnecessary.
41, Whercad

ecree ,ha_s‘been transferred, the same right of setting off a cross decree against

o shoud exist as if he had been the

Secticn 338, the assignee

. original decrec-holder. The words “ if there be
ight be held to exclude such a set off.
1 the old rule of English Law, that
nd a day judgment could not be

by scire facias.

L]
cross decrees between the same parties’” m

42. The first clause of this Section seems to be founded o
after a year a
enfurced without a proceeding
igment had in tie meantime been satisfied.

1 now be recognized by the Court unless made through the
useless. The case is, of course, different

e judgment debtor, as he may show

Bection 350, p. 33.

This rule was founded on the presumption that the juc

But as no adjustment of the decree c
Court or duly cortified toit, such a precaution seeas
where the application i3 made against the representative of th

that he hasno eflects.
dgment debtor, who pleads

for that be has properly
ugh in hand
d no machi-

e representative of the ju

that he hasno assets,
spent them, or that he has only eno

it would benecessary to take an account of the eatirc estate, an
Sce the remarks of the High Court Judges (p. 15) upon

43. 1f the application is made against th

Section 351,

to satisfy prior claims,
nery 13 provided for this purpose.

Section 330.
is to be carrie out, and only

44. These Sections regulate the mode in which Section 321,
relate to im noveable property. No provisions

e for carrying out Section 322 which
. relates to the delivery up of specific moveables.

cable to enforce the saizure” of s 1ch property wherever it
could be pointed out, hose possession it might be. But in that case also, pro-
hoge of Sections 362—367 ought to exist, wheie 2 bena fide claim is set up

visions analogous to b
by a party, other than the defendant, in actual possession. Claims of this sorb would be even
in market overt m:ght give

more difficult to adjudicate on than claims to real propertys
rchaser, though his vendor had B
45. Both these S

Sections 359—367, p. 83, are mad

1t would, of course, be quite practi
and no matterin W

as a sale
o title whatever.
ections should authorize

a perfectly yalid title to a pu
Soctions 359, 400, P 45. the immediate sale of per'xshable commodities,
such as met, fisb, vegetables, &e.
¢ is a mortgage ot lien upon tre property it cou'ld hardly be -
1e ¢ .dant held possssion ¢ nob

said that the ¢
on his own accout
rin trust
ot claims of the person W

4G. Where it appears that ther
t or as his own propcrty, but

for some other person.

Section 390, P- 41.
ho had

on account ofo
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Jaova no discretion to

The attachment should
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the mortgage oF lien.
47. The words “

est opportunity” seem to
he claim has been POStPO

the Court where t

for twa or thre? days, howeves reasonable the

delay may have been? ader the circumstances.

really iniended by the Seciion.
48. Where the decree-holder is himself

no aeposib should te required

bt beingitself & deposit.
« from and exclusive of

shall be made atthe earli

Section 393, p- 41,

The word ¢ promptly” would satisfy what 18
the purchaser,
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ng the words

Section 404, P P 31, 3t, 4l.
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49. The Governor in Council is strongly opposed to this cluuse. No one will cver take
the trouble of attending a sale of undivided
Section 405, p. 29 : property, and coming prepared with his deposit,
if he is liable 10 bave his bargain taken out of

his hands, should it prove a good one. If any co-shater wishes to keep the property in o4
family notlisg is easier than for him to brirg woney with Lin, and Li] at the sgle. It is unfeir
alike to the judgment creditor and to the purchaser, tiata porson who is Lig.ly interested in
getting the property should at once keep down the price by abstaining from competition, and

then step in to carry off a bargain which somebody else has sceured. -

50, There seems to be no necessity for throwing upon the Court the merely formal duty of
confirming a sale to which no oLe objects, It
would he better to provide that the sale should
be absclute afier 30 days, unless in the mean-
time objections had been made, in which case only an order of confirmation should be required,

81. It does not appear from what source the interest, payment of which is provided for in

this Section, is to be derived, nor against whom

Section 411, p. 29, payment is to be enforced.  The sale can only

be set aside “ for material irregularity in pub-

lishing or conducting iv” from which the applicant ** has sustaiged substantial injury” (See Sec-

tion 408). It is clear, therefore, ih.at the applicant ougiit not to suffer the fuither injury of pay-

ing interest. Ne.ther ought the judgment creditor who has deiived no benefit from the sale, and

itis diflicult to see any third person who can be calied on to pay, unless rerhaps the officer of the
Ceurt who permi:ted the irregularity to occur.

Sections 407, 409, 419, p. 49,

52. These sections should provide for the case of persons who are not liable to arrest, either

. . absolately or from some temporary cause ; for

Sactions 427, 428, p.p. 23, 41, instance, soldiers, sailors in the Royal Navy

and Marives, witnessess who are privileged

from arrest eundo, morando et receundo, and perties in a cause which i actually under trial.

Wkere the ground of exemption is poverty, the Sections seem to requise a writteo application

with fall particulars of pruperty to be put in at first. Bu’, as has beeu pointed out, the class of

persons to whom this Section will apply, are not like'y to be able to put insuch an application.

It would be better to allow an oral application to the Judge, followed, if he thought fit, by an
examination in Court which should be taken down jn wriling snd signed by the applicant,

83. It is strong'y urged by several of the judici-1 authoritics, that this Section ought to be
extended to the cas: of a debtor who gives the
Judge reason to believe that a short indulgence
will enable 1im to P4y or to arrange matters
with his creditors. The Governor in Courcil is of opinion that such an amendment would be
.equally for the benefit of crevitor and debtor, A clekina Government oflice, for instance, if
summarily thrown into Jail might lose hig appointment, and with it the means of paying his
debts, whereas if left at large for a few days, under the pressure of impending lmprizonwent, Le
might be able to settle wi.h his ereditor.

54. The word * defendant” in this and subsequent Sections should be altered into “ judz-
ment debtor,” as the judgment may happen to
Bection 432, p, 33. be against the plaintifl, for instance on a plea

of set ff, or for costs.
5. The justice of tlese clauses isnot cbvious. Small creditors are likely tc be poor
creditors, and small debts are Likely to be debts
Sections 443, 444, p- 41. contracted for necessary purposes, such as
daily supplies or unavoidible loans, It is not
a pparent why the debtor should be given a facility of escaping from these obligations which Le

Sectlon 430, p, p. 23, 26, 41, 44,

ekt —
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do.:s not possess in reference to heavier liabilities, If the converse rul: had been laid down it
wight hiave been fairly defended, as releasing the debtor from a burthen whose weight was ,too
i‘l(?a\'y;o be born=.  Dut the Governor in Council can see no raasoa why he should ;e relieved
o the v , . . .

“.?;;‘i“;ﬁc‘te;gcd;i:t::;lg:“}-:i;Z;nupsoyn‘?‘tl?e;:f} greatest ease to himself, and whose non-payment

[ o
56, Under what law, and with what penaliies are wrongfal acts or irregularities in the

. execution of a decree to be punished ? This

Section 436, p. 56. ;
ection 456, p. 56 word apparently refers to proceedings of a

' Criminal character. But the only power of
p\.u?lshment possessed by the Civ.il Courts is that conferred by Section 632, none of whose pro-
visions apply to the case,

57. This Section has been construed by one of the Subordinate Judges as excluding an
application to enforce a bond payable by instal-
ments, until all the instalments had fallen due-.
Probably this was not the intention of the
framers of the Section. If not, some amendment is advisable to exc'ude similar doubts,

58. There is an oversight in the last clause- The represestative of a deceased pereon

. cannot be prevented fiom pleading, either that
Seation 47., p. 4. he never received any assests from the deceased,
or that they have been lawfully paid away, or

that they are insufficient to mect the debt.

59, Some provision should be “made for, compelling a plaintiff who has commenced a soit
as a pauper to continueit in the ordinary form,
and to supply all the stamps from which he
was originally excused, in the event of his

Scotion 463, p. 27.

“Chapter VI, p.p 37, 42.

- becoming possessed of property in the progress of the suit.
60. The former of these Sections should contain the words * or neglect to act,” which is
. quite as common with Native arbitrators as
either death, refusal, or incapacity. The latter
Section should, in general words, allow the
as not been completed wihin the pericd specified.
« gocd or sufficient cau-e” for not

Sections 501, 503, p. &7

Court to eularge the time, when the award h
YWilful or indolent neglect would not come within the words
1. But if one or both of the parties were anxious to have the award, it wouid
be hard that any prejudice ghould arise from the dilatoriness «f the arbitraters. ‘

Gl. 'The first clause of this Section is much objected to. Practically, charges of misconduct
or corruption are Very dificult of proof, and
are very seldom credited by the Judge to whom
the application to_set aside the award is made.
de the award, or

" completing the awar

Section 512, p p. 48, &4

y charges which give 2 chance of setting asi .
of delaying its operation, make them much more common than they wouh%no..hex;wnsebl.)a:;::;d tl;(;
;rbbability of being exposed'to”such chargss m:{.kes resp.ectable n?eu unw; ing 1(: ar 1ved . -
theory, no doubt, an award cught not to stand if ¢orruption or misconduct can be proved.

i is very doubtful whether in practice the clause under consideration does not produce more evil

than it prevents. .

62. The Appell

But the fact that these are the onl

a;é Cc;u}t. :m‘!‘gl;t also to have the power which is possessed by the original
Court under Section 110, of adding such parties
. | included in the origingl suit as it may b.e

- . pegessary bo join, for the purpose of fully :ind
» 1 « “

Beotion 544, p.p: 87, 42.

~ - .
i o - N ~

. N SN .. finally deciding all matters in dis‘pute.\’ .
- - i N N~ N . . . \emo-
M g3t 'Eh;'laiter clause of this Section puts t1e respondent vd?o .t..nders a w;nte‘n. Memo

SN . ‘v randum of objections 1n.a worse_ position than
A »' * he would be jn if he took his ijectigns ver-

o . 0, ~ s N 3 . .
. Bection 560 N\ pally. Notonly has he to pay for a stamp,
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but under Section 534 he is precluded from taking any other objections than those which are eon-
tained in the Memorandum without the leave of the Court. It may safely be assumed then that

2o such Memorandum will ever be put in.  The Governor in Council is of opinien that no objec-

tions should be allowed unless they are tendered in writing, at lesst one wezk before the day
ppeal, and botb for the

fixed for the hearing of thz appeal. Such objections constitu'e a cross a
information of the Judge who is to try the case, and in fa‘raess to the opposite party, due notice
should be given that such a cross appe:l is intended. -
64, The Madras Iigh Court has ruled that the t'me occupied in the application for a
X ) review of judgment, and in the disposal of that
Baction 536 application, is to be excluded from the time
allowed for appeal. This seems advisable,
otherwise it would be necessary in crder to save the appeal time to carry on both proceedings
simultaneously, although the success of the Teview !‘I'»ctition might render the special appeal use-
less. It would be well to incorporate this rule in Secticn 586. It is to be remembered that the
pendency of the special appeal does not dispense with the necessity for review, since on special
appeal the suitor must accep: all findings of fact azainst kim, however, erroneons and absurd
they may be, while such errors in the regular appeal may be cortected on review.
G5. This Section excludes an application for refiew in cases where the decision, whetkher
original oron appeal, is final. That is, in cases
Bection 617, p. 42. where no other tribunal can corze.l." = Judge,
if he is wrong, he is forbidden to correct him.
self. This seems to the Governor in Council to be unwise. It may be that cases will not often
arise io which a Judgze, who is secure fron an appeal azainst his julgment, will still be of
opinion that his decision was unsound. Dut the case may arise, and as the Code is now worded,
if the Judge found out the very day alter he had pronounced his decision that he Lad fallen into

an error, it would be impossible for him to correct it.
(Here enter letter to the Governmenrt of India, No. 16, dated 17th Jaruary 1§€5)

- (True Extract),

Asst, Seeretary to Government,
Legislative Department.

To the ITonorable the Chief Justice and Judges of the High Court.
,» Civil Judge of
» Judge of the Court of Small Causes at
,» Judicial Departizent,

» Revenue Department, )//fﬂtﬂ/ Sokreel ﬁ/ ara ff-.

,» Advocate General.

%‘/g c%/&m/mlftﬁ ,/@au& /étlb 1A A2 d/ﬂw %ré
Sorrte JM;»sz /} u%’ (z’///;’—MVI/c/{A( & / ¢;"
ettt 2 L/%.{;“ %/;{ﬁ,@ ?/% (tht// Zm?// (0/
d?"ﬂ%&e Mﬂ&ry»ﬂ?A O /Z} ezfz/‘lw.éé/ /47 /a//c/ ,/p. /4/{{«4[;;”

/af//f Costaecctor WAV;/ %/lafmt—/ /ne&-/
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