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_,Nvo. RoT. . Read the followmg Proceedings of the Madras G‘rovernment in the
‘ ~ Judicial Department :—

Directing that in future, when Sub or
Talook Maglstrates are appointed, the
Magistrate of the District will submit
to Government the name of the Officer
sohappogltcd forinvestment ofgow}?rs ) )

- which he is to exercise; and  that S Here enter 12t 5
every Officer appointed as Assistant | . h July 1805, No. 970.)
or Head Assistant Magistrate will, in )

4 _ , , the order of appomtment, be specmlly

. L ' invested with powers under the Code

| If C of Criminal Procedure.

b . Noasms " Orper THEREON; 15th July 1865, No. 1,629,

Communicated to the Board of Revenue, -

Miscellaneous.

(True Extract.)

© (Signed) J. GROSE,
Lo et Adting Under Séeretary to Governivent,
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Proceedzn s of the Madras Government, Judzczal Depart
-12th July 1865. - me"f
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. Read the followmg papersi—
o.66.  From A P. HOWELL, E
y 1Lsq., Under Secretary to the
G
gldm to II. BIRDWOOD, Esq., Secretary .tothe G OVernment of
ombay ; dated Fort William, 28th February 1865, No 1 923Vernment of

-

Home Department.
v Jﬂdlcwl. - ’ e

I am directed to ‘acknowledge the recei
Pt of your lett
20th December, and, in reply to forward, for the mform:tlr’oxl':I (:)'f f:: Z dated the
overnment

of Bombay, the accompanying C€Opy of the; Opmron of the Advocate G
to be adopted in vesting Subordinate’ Maglstr:?ezra:n :l:

under Sections 22 and 23 of the Crrmmal Procedure Code

Under Secy. to the’ Govt of Indza.

“ [ .
Dtnat—————

r,onp.‘r u cowm, Esq
: h tary to the Government of Indna. dated the 21st February 1865,
I ave now the honor to submit my opinion on the e
pomt raised by the letter
of 20th

December Jast, from the Bombay
ordmate Maglatrates with powers,
- 2. In the first place,
‘under date the 29ih November 1861, was, in my ©
y plmon Wholl

it was issned befure ! ’ y ln0perauve, on the ground that
1862 that the Local Governments became vested with the powers - conf
and consequemlv such powers could not be exercise der;ed Fy Section
Itis to be observed, however, that it by no measns follows that the Jolm Ass etforte that date.

’ istant, and otheér

" Subordit ate \Iaﬂlbtl’ates of the Madras PreSIden(‘y have b
een actmg 1llegally in
passing sen-

ences under the 22nd Secuo

under Sections 22 and 23 of the Criminal Procedure Cod
ode.

and does now, specify what are the powers which such Off
cer is to exercise; and I
supp ose

the case is the same a8 regar
_And as regards Joint Magxshra
full poWers of & Magistrate. * ¢
3. If this is so, what is the Opera
'ard it), in & cakm of “the Towers of a Magistrat «

refer cx)cluswily " iuch pov&e; o gistrate,” and “any of the powérs of a Magistrate,”

‘other hand Section 23 refers (though not exclumvely) to th
ra Subordmate Magistrate of either class. Anz ;‘:}e Olf a person
‘?owers of & Magistrate or of a Subordinate Maglstratn the same
powers ' a5 referring to Somethm g existing inde e(i ' must be
d geveral sense in which the same word is undoubt g:n ent of the
. abgence of any Notification or order of th ee LY used in the
(under whatever title) aulhonzed to exercise all oztll(}ovel:’n.
ess t a,n

. Yoo
"‘. v .

in speaking of - the *
uring the word
broad an
So that even intl
oﬁr 23 ‘an Officer

ySt’CllOD,

;Ament ander Sect
“all, of the powers 0

- the "2nd Sectlon -
o this collateral point at some len
gth, as the lan
guage of the Madr
as

4, "I have gone uxt
Nonﬁcatxon leads me to doubt whether the ‘Sections in
queshon of the Cod
¢ have been

clearly understood s AL ‘
e .y ~-. e =

-

[Ny

. .
s

.Advocate General Calcutta, to A, COLVIN, Esq Und S .
*» er ecre.

Government, as to the course to be adopted in s vesting Sub.’
u .

I have to state that the No'lﬁcatmn bythe Govemmem of Mad
adrag, -

he Code came into operatlon It
. ‘was
ot until the st. January

n of the Code, - For I presume tha
t, in ever
ted, the order of appointment did, before th); l;zt:::; th: t;n réem. )
e Code, -

ds the appointment of man
y, if not - all, Su'bord
tes, 1 aPP‘ehe“d that they have always ‘held ;Zst:l:{;gc::t?ﬁs '
e 10

tmn of Secnon 22 of the Code 7 It does not (asIu d \
nders

ay be °°nf*"ea by:the Local Government under Sectio )
n

powers,
co . C R "1930. - s
#~  Copy of thé above corrcspondence forwarded t
ol 0 the Government of Fort Saint
o (Slgned) *A P. HOWELL

fa Maglstrate would be competent to
pass sentence under th
¢ provxsxons of -
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Proceedmgs of the Madras Government J udicial Department
12th July 1865, °
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5. Iam of opmxon that such a general Notification as that issued by the Madras Govern-
_ment would, if now issued, be operative, under the 23rd Section of the Code, as regards all per-
sons holding any of the offices. specified in the Notification at the time of ils issue ; and that,
whether the appointment to ofﬁce had been made by the I.ocal Government, or by the Collector,
or Magistrate of a district, As regards either class of Officers, the Notification would apply to
an existing body of persons, and would so ascertain them that it would not be ne cessary to ndme
each separately. The powers would be conferred on each Officer personally, though his name is’
not express=d, . But skie is a very different ling fom an attempt by the Local Government to’
attach the powers in question to the office. The 23rd Section does not seem to’ warrant any
thing of the kind in its use of the words 3* any person” and ¢ such person ;" on the contrary those

" . words seem to point to something excepuonal and occasxonal and to the exercise of the power
- being guxded by the particular cxrcumstances of the case
. framed in very reasonable terms but, so far as concerns the principle involved, it does not differ | .
- . from a Notification confemnn ex-OfIiclo on 411 Officers,’. exercising or to exercise any of the :

powers of a Mamstrate, the full powers ofa Mamstrate of a district for the purposes "of the Act, .

No doubt the Madras Nouﬂcatlon is

and in tlns way the dxstmcnons comtemplated in the 22nd Section might be rendered nu«vatory‘ . .'

* 6." The language of the 1st paragraph of the letter from the Government of Bombay
sppears to me somewha.t ambiguous; but I understand the ¢ District Officers,” therem referred -
to, to mean ‘Officers who receive their appointment not directly from the Local Government but
from the prmcxpal Ofﬁcer of the District. If, as the law stands, irrespective of the Code (I ha.ve
not the Bombay Regulauons), such principal Officer can vest in the Officer appointed any of the ’
powers of a Magistrate, the order of appointment should specify what those powers™
are,—-probably they would be those of a Subordinate Magistrate of the 2nd Class. The
Officer so appointed could then sentence, to the extent of one mounth’s imprisonment and Rupees
%0 fine, without any order from the Local Government., Rut where no such power can be con..
ferred by the nppomtmg Oflicer; the ‘appointee cannot legally exercise Judicial pOWers under the
Code, except by the “express authority of the Local Government, given to such appointee pere
sonally under Secuonﬁ?S .sThere would be no lefral obJecuon to issuing general Notrﬁcatxons. o
yearly or half- yearl), appl_ymg to the Officers for the time being ; but such a course would, [

" suppose, hardly remedy the difficulty, or, if at all, only in a very awkard and lmpractzcable X

From J. R BOYSONﬁEsq.,cGovernment Sohcltor;‘Madras to the
Honorable A J. ARBUTINOT, Chief Sccretary to Government Fort
" Saint George ; dated Madras, 27th April 1865, -No.. 207. P

A have the honor‘to acknowledo'e the Order of Government noted in the margin

No. 67.

bl et (with its enclosures), relative to the course o

Dated 12th April 1865, and endorsed on copy letter from
-Under Secr:ury to Government of India, to Secretary to . to be adopted fOl' vestmfr Subordmate k

dated 95t Febraary 18D,
;}‘: Government of Bombay, date omay V05 Magistrates with powers, under Sections

S

LT BRI " 7 Code.
2. 1 submitted the papers for the ‘consideration of the Advocate General thh '
whom I have also conferred; and, - <~ . Y

3. I now forward a copy of hrs Opinion, and return the order and enclosures ’
above noted. ‘ ‘

o . . ~

E2 4

. 422 and 23 of the Cnmmal Procedure‘ .

Wa)'- . "'-” <’.~- ‘- e B Lo . Vy'il‘l .
7 I return the enclosure received with your letter Ty 7 Calm e '~,'—“,' ;
P - Referred to the Advocate Gencral for his op1mon. T : 'Q - *
I SR (Swned) A,J ARBUTIINO'I‘ | j
Forr SaIxT GEORG}‘E' "‘.«'. ! ‘ c‘ AR Cim/ Secrelary
12¢h April 1865. B ST “1;::«;:1‘ "
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The Nonﬁcatxon of the, 29 W November 1861 appears to me ) to be totally moperatAVe, Tst
because it was an act done before ‘the Criminal Procedure Cede, which alone could have author
ized it, came into operatmn secondly, because I do not thmk that any such general Nouﬁca
txon is contemplated by Section 23 of the Act.

" 1 agree with the Adﬁczte‘ﬁeneml of Calcutta in th! nkmg that the acts of the Maolstra-
cy since the Criminal Procedure Code came into operation are not illegal, because it -appears to"

No. 68 .
2 Under the 0p1n1on given by the Advocate General, the Goverror in Couneil

resolves to direct that in future, on the occasion of every appomtment to the office

to Government the name of the officer so appointed, in order that the powers which
he is to exercise under the Code of Criminal Procedure may be specrally conferred -
t No ‘ofiicer should be permrtted to exercise any of the -
unt11 they shall have been duly conferred on h1m by a

A"‘e‘efi .

on him by (rovernmen
powers of a Macustrate,

Notification in the Oﬂicral Gazette.” |
2. In future, every officer appointed a3 Assistant Mamstrate or. Head As- .
sistant Magistrate,. -whether permanently or temporanly, will, 1n the order of
appointment, be specm.lly invested Wrth the powers “which he, is to exerclse under
the Code of Crumnal Procedure., "~ - 3 ;;"‘ .
(True Extract).‘; .

SR ' . Y

. {;ﬂ .) \ . v.
D A;' ;\;tn:
To the Magistrate of / e\ ¥
,, Government Sohcrtor. /.
T Revenue Department .
N ’. H. Butns, -

. 69..,0 (e
""’@& gy oy

Cof Taluq Magistrate, or Sub-Magistrate, the Magrstrate of the District will submit- .«

- TR e e
 me that the persons ' who are severally appointed Mamstrates,,and Subordmate Ma"}itrates of . o : ) f]
. the first and second class, have zpsofacto and e.l’ln termmo'(um pQWerc‘to acf.up fo theriédxc- 5 ;’: ol
‘ion ‘commnlted to them, re:pectwely, by Secuon‘,?? . o patle N 4'1‘,, R . Jn 2
r~ , 3. Secuon 23 appears to. me to be purelypersonal and to be mteng.ed meml;’ ta . provide Z} . ':‘ % (&f,ﬁ
or those occasmnal clrcumstances wlueh may, from time ™ time, rendcr u»necessa;y of exped?gm { - ..' :‘: .
‘0 mvest persons not Maglstrates with Mamstenal pomtr althuglr ' tlynk the worgs ofthe” Set- " (:_ ; %
xon are also wxde enough ;o cover such ‘arranaemeuts as the‘ Gc:vergment may thmk ﬂ&'to mak,e -+ r o
_ mh reference to the exlaunv Magletraey,‘ 5 ée; ! P e .g‘ v 7 -
;4. . Where an Act pomts to mdmdual persons, Ethink tbat thexr powers should, xn each ~'.:‘”‘?:*"‘ .4'3 y
hse, be Specmlly conferrcd I gbeerve that this is done, by ret‘e:ence to the Forg Sdlﬂ}.George ~ - o€ %
Jazette, I do not recommend - any, fresh general Notxﬁcat:oﬁ such as¥s pomted to .m Mr.: o .,f.rft/' e.;» .
.lome s Opmmn pa.ragraph 5; but thigk. that the app“omtment of eafh M!”lsuate shou& spec“ .e.f; f 4':.! ’ﬁ. 3
hlly deﬁne bis powers, and wuh reference to the other reference connectedjwnh this ’rcase, I ; ,,..,_““" -
Yink such appomtment, when it relates to-a Su’byordmate‘ Ma«nstrete, <hould Confor the o Power o *,- AT f
ommntment under Section 38, wheneverxt is 1utende§l that _such Subordma Ma%}strete S’llpuld 3 - f’; f:i '.:
xercxee such’ powers, ;J{: T v ‘:" £ \ ‘;‘ . ,/"/ PRI i L2 ;
L v : S { ’(Slgﬁed)a 3 B, Noﬁov R RO PATES
25th 'Jpril 1865, TR ! R A 1 .. .,‘ :\.‘:: f . ﬁddvocate General P S
v ' (TrueCopy) e . a 1 _
(blgned) J. R BOYSON R
N : ~ S S Gaeemmenl Solzcztor.- A
v Tem——— v 3. R P
ORDER THEREON, 12th July 1865, No. 970 e
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