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No, 54.

Proceedings of the Madras Government, Revenue Department, -
- 4th March 1864, ’

Read the following letter from the Honorable J. B. NORTON, Adve o
to the Honorable A. J. ARBUTHNOT, Chief Secre » Sdvocate General,

to Gov NP
George, dated Madras, 20th June 1863 :+ . . : 7 A mment,"l?oﬂ Saint

Sin, S, : : o B

1. 1 bove,tho bonor to report, for the inform'ationvol His Excellel.xcy ti\o Govern.ori .
Council, the result of the bearing of the case of Akkachi Amani Gauroo pe, the Secretary o':' '
State. ' ' o ' |
"2, Atthedate of fling the Bill the Plaintiff had obtained Probate of an alleged Wil) in.

* her favor by the late Puligar Veors Amani, bequeathing the Poliaput aod all her Property, real
. ’

and pérsonal Yo the Plaintiff _ , .
.. 3. The Phintiff therefore sued, inaccordance with the fack, in her capscity ** of i’-’xecuuix
with Probate,” and as such, sbe treated the Secretary of State as 8 wrong doer, and prayed that

he might be decreed to deliver over to her possession of all the property taken possession of by

* the Officers of the Government and to account to her in respect thereof,

4. In tho interim between the filing of the Bill and the bearing, an Ecclesiastical Suit
had been brought to compel Akkachi Amani-Gauroo to prove the Will ia solemn form. It was®
alleged that there were no bona notabilia of the deceased within the jurisdiction of the late
Supreme Court, and therefore that the Ecclesiastical Coart had no jurisdiction to grant Probate,

G. This cause came on for hesring on the 10th June, when the Probate was revoked, and
eslled in, a3 it was found that the only assets slleged, viz, certain debts mid to be due to
the deceased by partics who had followed Akkachi Amaoi Gauroo to Madres, were fictitious,

6. Thus, when the Equity case came on on the 19:h of June, the Plaintif was no longer
Ezeculriz with Probale, ) '

7. Mr. Branson and Mr. Artbur Bianson appeared for the Plaintiff, T and M, Mayne for
the Secretary of State, ,

8. Tbhe case involved many important points, such as the ability of Veera Amani to ;mko s .
Will, good ss sgainst the Government; the suthority of the Government to deal with the
Poliput as sn act of State ; the legal rizht of the Collector to take possession of, and retain the
private property.

9. On the morning of the 19th I, for the first time, saw & Despatch from the Secretary of
State, suthorizing the Plsintiff to try her right to the Polisput at Law, & circumstance well

" known to the Pleintiff, as she had given the Government Solicitor notice to produce the original

at the heaiing, and which rendered it very 'questionlblo whether the defence that the
of the Poliaput an Apps Row, was an act of Stats, could be sastained. ..

10, On the whoule I thought it was the best courie to take the objection $n limine
thet the Plaiatiff not being any longer Executriz with Probate, could not sustain Ler present *

bestowa]

Y Bul- . )

11. Thbe objection is very far from being & tochnicsl one. The effect of Probate is to pre-
clude sll quostion ss to the factum of a Will. Tbe mere production of Probate excludes all dig.
pate as to the genuineness and suthenticity of the Will in all other Courts, so long as Probate
g'snted by & competent Eccleriastical Court stancs unimpeached., -

12. At the time of filing the answer in the present Suit the Plaiatif Aad Probate, and tbe
Secrutary of State could not thertfore then deny it, ho came therefure tothe besring utlerly
unprepared to contest the factum of the Will;; our contention being confined to the Justification

* of those acts of our own which were alleged to be tortuous.

13. It has been beld that it is not ordinarily necessary for a Hindoo to take out Probate :
snd no doubt the Bill might have been framed with snother sspect. The Plaintiff wight have
sued as Legatee under the Will, aithough she had never obtained nor even spplied for Probate,
and have sought to establish the factum of the Will in the Equity Suit. In that event, boweve: s
it would have been open to the Secretary of State to have taken issue upon the factum of the

Will, and bave contested its genuineness at the bearirg.

/
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Proceedings of the Madras Government, Revenue Department,
o 4th March 1864,

s

14. There is every reason to believe that the Will is in fect
sent Bill is framed, the Secretary of State was altogetber proclude
15. It was argued on the other side, thet the word,

" matter of description, surplusage,
Will was set out on the face of the

a furgery, and yet s the pre.
d from questioning it. :
‘ Executrix with Probate® Were more
snd that they might be struck out accordingly. That the

Bill, snd that the Plaintiff might therefore rocover upc~ bor -
title as Legatce which sufficiently appeared upon the Will itaelf ; and that although the Plainy .

could no longer substantiate ber case as Executrix with Probate, she had 8 right 10 full back -

< upon the superior title of Legatee, and obtain relief as such under the wording of the proyer
- which made no reference to her eapacity of Executrix,

16. IXargued on the other hand that the general principles of

. ond founded oo common sense ; that it was indispensable for the Pl
: character in which she sued ; as well as all

* title. That though, trae it was,

plendin.g were woll° known

sintiff to state the specific
the circumstacces essential to show her interest and

she might have fiamed her Bill with a doable aspect, both as°
Execatrix and as Logatee, 80 as 10 have obtained reliof as the one, if her tiile as the other failed ;

yetshe bad not done s0; and thnlt none of the nocessary allegations to support her title ag Legatee -
were contsined in the Bill. That there was no prayer even that the Will might be established ;
i . Qnd that in fact it was the ordinary well known Bill by an Executrix sgainst an alleged wrong
doer. That no other title had ever suggested itself to the Plaintiff, who at the time of launch.
ing ber Bill was Exocutriz with Probate; and that the present attempt to got rid of the only
character in which she sued, and to be allowed to sustain her Bill ia a character in which she did
not sue, was nothing more than the ingenious argument of her Counsel, to which he was driven

That general rules and principles must be abided by, and that

act; and that it now

sppearcd that she had obtsined that Piobate u ons which had been proved to be

sltogether false snd unfounded.
17. A suggestion was made that the Bil| migh

sgreed could not be done, on my pointing out that the amendments Decessary to present the Pluig.
tiff'a case at Legatee, would make an entirely new case.
18. After bearing the point fully argued on both sides, the Court held that it was fatal;

and dismissed the Bill with coats, though properly enough without prejudice to the Pliintifi's
taking sny further proceelings which she may be advised.

pou allegati

t be amended ; but this the Judges at once

No. 53. . Oapxr trREREON, 4th March 18G4, No. $90.

Ordered to be recorded.
(True Extract.)

(Signed) C. G. MASTER,

Deputy Secretary to Government,

To the Advocate General,

Exd. S. T. Augustin,
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