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Proceedmrrs of the Madras Government, Revenue Deparlmeht,

-20th September 1864. o .

e

NO. ) 4‘29- :

~ 13

- No. 5, 433. .

R

Read the followmg Proceedrnos of the Board of Revenue, daterl 23rd August -186.%;

I

ST Read the fo“owmv papers: 'I—- .

I‘rorn E G ‘R. FAN E, Esq-, Collector of Madras, dated Sydapet 8th Auoust 1864 No. 360

1. With reference to the Board's I’xoceedmgs, dated 18th January 1864, No. 349, I have’

the honor to forward herewnh.a copy of the original decision of the Civil Judge of Chingleput in
the case of Sawmy Naidoo, the Tahsrldat of Con;everam, and a copy of the demsxon of the High
Court io Appeals

. 2. You will percelve that tbe ngh Court have fully acqmtted Sawmy & "Ialdoo of every .
1mputauon, and have decrded that his acts were entirely in accordance with law, and done under’
orders of his supenor, and that he had been sub_;ected to much trouble and expense entu‘ely

throuOh the fault of the Revenue authormes. . _
. 1 must say that on reading over the decision all partxes must agree thh the High Court

-and as I am sure that the Board wrll do the same, I have no hesitaticn in recommending Sawmy ’
Naidoo's case 10 their favorable notu:e and trust that he will receive from Government such
compensation as shall somewhat repay him the heavy expenses he has been put to . in waking a

" defence that ought to have been made bj the supenor authority from whom he received his ordegs.
4. Sawmy Na\doo, immediately on hearing the decision that had been come to, returned to

his duties at Conjeveram, , promising to gend in & list of his_ expenses in the Suit. Waiting for

~ {his list has hitherto delayed my making this report but I now do so havmo been again to-day

called upon for ity and the list shall be forwarded hereafter. - '

<

-

: . . Encr.osunn 'No. 1. SR ' L
* ABSTkACT.—Cd’py ‘of ongmal Decleron. : S L
. SR Er\cx.osuan No.2 : o

h Court of Judwature at Madras, Thursday, tlze fourteenth day of July, One

. : thousand ezght hundred and sizty: four. _

Lo N o Present
The Honorable Mr. J ustxce Pmr.r.t?s, ‘

L : and e

S " The Ilonorable Mr. Justice HoLLOWAY. .
S N Regular Appeal No. 20 of 1864, 7 T

RN . Sawmy Naldoo, Appellant, 2nd Defendant, and : .

Subramama Moodelly, Respondent (Plaintiff).

' I{eg'u'lnr‘Anpee.\ agarnst. the Decree of the Civil Court of Chingleput in Orlnina.l Su?t No. 11

of 1860, on the file of the late Mufti Sudder Ameen ¢ Court of Chinglepuf.-

. This Regular Appeal coming on for hearing,
" Judgment. —This was a Suit brought against the 2nd Defendant, Tahsildar of Sydapet.

The plaint alleges that in consequence ©
Llagistraie of .Chingleput for the removal of a portion of a building by - which Plaintiff had
- obstructed the public road had not been carried into

. . portion of : the Plamuﬁ’s verandah pulled down by the order of the Magxstrate._ For this he

seeks damaoes.
.2, The lstDefenda.nt, the 1

. but that he was not responsible for his p
3. The 2nd Defendant answered that his report was true,

on the order of his supenor, the Maglstrate, who himself witnessed the execution of it.
4. The Civil Judge considered it proved that the orders of 1853 referred to had been fully

carned out, and that the loss to the Plamtlﬁ' had resulted from the neghgence of the Tahsrldar in

. . »

 In the Hzg

~

ate Co“ector of Chmtvleput, answered that the act was wron«fu!

redecessor s order. .

o - S . . . . .
- c : o . ,‘.

ahd lhat what he had done “as'

o the Court delivered the following J udoment —
¢ the Defendant mis-reporting that-an order of the

effect, a further order was passed and a
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Proceedmo‘s of the. JlIadras Govemment, Revcnue Department :
: . 29th September 1864, SRR o

Dot properl y examining his own records, and that the Defendant is consequemly lxable in damaaes.

5. 7 The frame of this plaint is most singular. It is not alleged that the order passed, under,
which the Defendant. manifestly acted, wasillegal. It is not even alleged that the Defendant
was actuated by any malxclous motives in the matter, and he has been held liable in damagea
because he is supposed to bave mis-stated a fact, which led to a Magisterial i inquiry upon whlch
the order of the Magistrate was 'pessed under Act XXI of 1841.. -From that order the Defend-
ant presented an appeal to the Sessions Court, which was rejected because not presented within
the period allowed for an appeal This sufficient!y explains why the act done is not 1mpeached
as illegal. It is obvious that the proceedings of the Magistrate, wuthm his Jnnsdnctlon, would
. have begn a sufficient answer. The notice was duly issued, and every step regularly taken, and
accordma to the evidence of the late Ma«nslrate, Mr. Shubrick himself, that order was execnted
in his own presence, - There has not been an attempt to show that any tbmrv was done in excess
of the order, or that the land from which the verandah was removed was not part of the hlgh
Yoad, and that the building of the Plaintiff was not an unlawful obstruction. Sy,

- 6. Couceding for the purposes of this argument, that the Defendant (Appellant) was guxlly
of negllgence in the report made, he could in no way bg lizble in this action. The doctrine is
clearly stated by Wild B. in Swan v. North British Australian Company (1) in which, ho“ever,
the learned Baron must now be coasidered to have wrongl; apphed it to the facts of that case ;—

“ The action for negligence proceeds upon the idea of an obligation on the part of the Defendant’
to use care, and a breach of that obligatioa . to the Plaintifi’s injury”- The fallacy of the le
Judge’s reasoning arises from his confoundiog the wholly distinct juridical notions of injury and’
damaoe To give rige to any action whatever there must be an injury, and an an ury is sxmply
an act which is contrary to law. Ilere the act was done under the authority of the law itself,’
and not only is it not even alleged to be otherwise than legal, but the ovidence clearly shows, lf‘
that were necessary as it is not, that the order of the Magistrate was a correct order. -

7+ The alleoatlon that, through the repreSenta.lon of the Defendant, Plaintiff was fined ten
Ilupees seems intended laosely to suggest a case of ‘malicious prosecutxon.‘.‘ 'The law on this' ;
- subject is perfectly clear, the prosecution must be malicious and*without reasonable and probable ¢

- cause. (2) No min, even if actuated by the greatest ill-will, can be liable in an action if there:

was reasonable and probable cause for the prosecution; and still less where, as in thxs case, the | ,
conviction of the offender is c.oncluswe evidence that there was sach cause, - : :
8. If, hOWever, this plamt had been t’ramed for the trespass, it is clear that the Defendantz
would have had a goodjusuﬁcauon. . We maust not be’ supposed to think that any negligence ls’\
1mputab1e to the Defendant. So far as the evideace’ drscloses, his representatxon appears to;
" have been perfectly correct, and we aré of - opinion that he bas been subjected, mainly, by. thel
course taken by the Revenue authorities to undeserved ,vexation and expense. The Decree of tbe

- Court below must be re\'ersed and the ormnal Sult drsmlsse.l -~ All costs will . be pmd by the i

Plamuf"below o . o S P T

» . - . P AP [

(A true Copy) o
' (Slgned) P P H.UTCHINS
. e Actmg Regzstrar, Appellate szde
(True Copy ) .
(Swncd) E G R FAN E Callector.

'
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Ll Fxom the same Oﬂicer, dated Sydapet lﬁth August 1864- "Io. 369

. 1. Inocontinuation of my letter dated the 8th instant, No. 360, forwardxng the declslon of
"the High Court in Appeal Suit No, 20 of 1864, against Sawmy deoo, Tahsildar of LonJeveram,
1 have now the houor 10 forward a statement of the costs 1ncurred by bim in defendmg the Sult
both in original and appcal I S Tw T :

. W) XXXIL L Cx & VII HulsandNor. . . ... -
. (2) Beeper Patterson Jin Turmer v. Ambler X2 B 257, _
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f ' I’roceedmgs of the. Madras Government, Revenue Department

.29tk Seplember 1864.

2 The costs mcnrred amount to 4,000 Rupees, which thouoh larce appears to have been
absolutely necessary, as the most emrnent Counsel had to be employed first, on account of the .
known unscrnpulousness of lbe lentxﬁ' and secondly, on account of the pecullar nature of the
‘case. ‘- oo
- Mr. Cnnllﬁ‘e, Sawmy "Ialdoos 1mmed1ate supenor, ouoht to have stood the brunt of :
the def'ence but the latter through a mistake so’ mxsrepresented the case to the former that it:
“was . concluded to allow Sawmy Naidoo alone to defend ; hence Sawmy Naldoo, although con- -
scious of baving done no wrong, was placed in a very dxﬁicult posmon, and was put to the grent
expense above stated ) - - .

4 From the remarLs ol' the High Court Sawmy Naldoo isso honorably and’ totally
acqmtted that there could be no doubt but that his acts were perfectly legal, and that if the case -
had but been properly put before the Goverament, they would themselves have defcnded the Suit. .

5, Such being the case, I think -that they cannot now allow one of their servants to be -
Tuined, as Sawmy Naidoo will :be, ualess he has his expznses paid for doing that which was " .

‘perfectly legal, and therefore I have nq, hesitation in forwarding herewith Sawmy Naidoo's'

Detition, and hope the Board will obtain from the Government a favorable reply to it.

. . . . . R - rd . . » . . . ® -

S Escr.osvm: No.1. - . L
ABSTRACT -—Letter from Sawmy \Iaxdoo to Collector © e

N o EncnosnnnNOQ
A Ans'nucr —\Iemorandum ol'expenses lncurred in defendma tbe Sunt

1. Ordered that the above pa.pers “be- submltted to. Government with reference to ths
Lo . correspondence noted in the margin.
Bnard’l 'Prooeed o dnted tth J’anunry 1861 No 17. S N
Goveroment Or:iegr:, dated 10th Idem, No. 70 R. D. A It will b in- the recollectlon Of .
Board’s Proseediogs, do.. 14th go 2237 .lt o : Government that the case agamst Sami Naidu
t Order, do. 29th do, ., 219, R. D¢

gg:::l?smlg:]ocg‘di:;s, d:. © 9th Feb, 1881, Now 722, ‘ _was alleged to be that whereas certain orders

rder, do. 27thidem, No,433, B, D. , ..
Sonsie Proaioms, o L Sryiges. B.D. . -given in 1853 and 1836 by the then Magis
Government QOrder, do. 16th idem. No. 853, R. D. trates for the removal of part of a building

3 1364, No. $49. -

de.?meedm"" do. 15tk Jua- SM * C belonomo to the Plaintiff as an encroachment
on tbe pubhc road had been fully carrxed out, the defendant (Sami Naidu) by false representation
to the effect that the former orders had not been obeyed, obtained a further order from the Magis-
trate (Mr. Shubrick) in Jannary 1858 under which a further and unnecessary alteration in the
Plaintiff’s house was forcxbly executed to his damage, and Plamtlﬁ' was fined for recusaocy.

8. The Collector, Me. Cunliffe, who was since ‘with Sami Naxdu, when reporting the msu-
tution of the suit, stated that the orders of 1833 were shown to have been duly carried out by
certain reports by the local Head of Police, and that Plaintif’s statement that the order of 1856
had been carried out was supported by an endorsement given by the District Engineer in March
1858. He thetefore held that the proceedmvs of Sami Naida could not be justified, as, by making

R4

an incorrect representation of facts, he induced the Magistrate to issue an order beyond the .

requirements of the public service and which 1mposed a heavy pecaniary loss on the Plaintiff, and g
he proposed that Sami Naidu should be left to his own resources to defend the suit from which X
he (the Collector) apphed auccessfully to be removed, as not responsxble for his predecessors

acts. - .. -
v 4. The Clvxl Judge of Cb nolepnt wbo ev entually decxded the onoxnal case, fonnd that the

.orders of 1853 and 1856 had been carried out to the full extent of their original intention, and

that Sami Naidu by his failure to ascertain the facts, had been grossly negligent” of his duty. as
Tahsildar, and been the means of subjecting Plaintiff to much loss and inconvenience. - lHe
accordingly” awarded damages cast “against Defendant.” Copy of his Judgment is in- the.
collechon of prnnted papers formmo Enclosure 2 to letter dated 8:h Augus. 1864. The pleas

-
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Proceedmgs of the Madras Government, Revenue Department
© 20tk September 1864. '
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in defence seem to have been that the reference to the Order of 1853 was altogether irrelevant,

a3 all that Defendant had, done was to report, in 1858, to Mr., Shubrick that the orderhe
" (Mr. Shubrick) had given in 1856 had not been carried out; the consequence of which was
fresh orders from Mr, Shubrick who also personally superintended their execution, and that the

. District Engineer's endorsement in no way whatever proved that the encroachment on the public

road had been removed as ordered by the Magistrate, but merely that obsta.cle for carrymo

drain as approved by the District Enoxneer no longer existed.

5. 'The High Court on appeal have found in favor of the Defendant Appellant on the ground :

They also rule that
he was in no way liable to be sued for carrying out the Maolstrate 8 order, and ﬁnd no reason.
to thmk that that order was an 1mproper one. R

ralsed in the defence and entirely acquit him of misconduct or negligencs.-

6. The acquittal certainly appears to the Board to be full and complete in every respect,,'
and a3 Sami Naidu is entirely absolved from all blame, they recommend that the whole costs -
of the litigation which otherwise would fall on bim be borne by Government, as therd is no doubt

that had the facts as found been put before the Board and Government onvmally, the Tahsildar

would have been defended at the public cost._. o - e
7. Sami Naidu comes of a highly respect.able family from whlch several excellent pubhc

. servants have been - derived, and the Board are glad to know that after so much anxiety and
expense he has _succeeded in clearmo' his character from all lmputatlon of blame in thxs 3

matter, ~ . . . ) e LT e

»

NO..4300 o

1. The Government are glad to find that Sami Naidu's acts

Miscellaneous. in the case referred to bave been shown to be justifiable.

. compensation for the annoyance wlnch he has undergone in the

pro=ecuuon of this suit they authorize the reupbursemcnt to him of the sums which he has’
- expended in couductmo bis’ defence and whlch amount, accordmo to the statement submltled

to Rupees 4,002-7-2. X -
-The Board will report how tbxs charge is to be mat,
(True Extract.) .
" (Signed) " J. D SI‘\T
) §ec_retary to Government,
. »

L.

" To the Board of Revenue. o T
~ p the Accountant General. = S RO

-

» the Civil Paymaster, '

Oam:n 'rm-:nm\' 29th September 1864, No. 1 796 R
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