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Proceedmrrs of the Madras Gave-{rnment Revenue Department,_‘fr i
o 15tk Decem;ber 1863. L

[

No. 264- Read the followmg letter from CLL,MEN T DALE, Esq., Government Pleader,
-to J. D. SIM, Esq., Secretary to Governrnent Revenue Department, Fort Saint George
-7 - ! i ' L " ’
Sm,— . R .
o | have the honor to acknowledge the recelpt “of tbe

SOth November 1863, No 2 159 Revenue
Depﬂrtment ! ) Proceedmcs ofl Government under the date and number noted
y ‘ tin the marcmq :

2, In tbe papers sent to me it does not appear who are the partxes to O. S No. 5 of 1862

','.b .+

¢
{

40,

ttlere referred to, I however conclude that Govemment was not a party, Plamtlﬁ' or, Defendant

‘thereto. : ' o S =

i

*8.: Nexther is it stated by whom, or for wha" purposes, tbe lands in questxon were "ranted

.The Collector refers to Regulation 6 of 1831, while from the languane uséd by the . Pnncxpah

. Sudder Ameen i in, his Order of” the 5th of November 1863, it appears " that the land had been|

oy b

given by Government “in lieu of service,” from which it may be inferred that the case would’

" come within the purview of Regulation 4 of 18315 and in corroboration of that view the Govern-

called upon to advise on “uncertain data.

ment Vakeel at Madura appears to have relied on the Circular Order of the late Sudder Conrt
of the 30th of April 1853, which was passed with reference to Regulauon 4 of 1831 and xn

which no reference is made to Regulatlon 6 of 1831, -+~ 1

4. In former communications I have referred to the mlschxef of the Law Oﬂicers bemg

.+ 5. Iam of opinion that the Collector was rwht in }us apphcatlons to the Court, and that
the Prmcxpal Sudder Ameen was wrong in refusma to thhdraw the attachment on the lands

& . ;

in questlon. ) : v
6.. Itis not, however, free from doubt what course should be pursued for the purpose of;

‘- obtaining a decision by the I1igh Court on the point, for no appeal lies from the decision of the

Pnnclpal Sudder Ameen ; and as at present advised, I do not think the Government (in the

present state of the proceedings at any rate) could successfully sustain a Suit, as I 'do not see

“what claim or right the Government has in the land, for the establmhment or support of whxch

a Suit could be’ mamtamed or that the Government has’ sustamed any such mJury as lS conteme :

‘plated by the Code of Civil Procedure. - Ch . . é?

7.. Ido not observe that the Courts are pretluded from entertammo and adJudrcatmor upon

-any Suit which’ may be brought against Judicial Officers for injury sustained consequent on™ acts
. which have not been .confined wnhm the scope of their Junsd'ctxon and the mfenor Ofﬁcers

who execute process 111erra11y issued. RS )
8, On consideration I have the honor to a.dwsc that the best course whxch suggests 1tsel£

to my mind is, that if the Decree-holder persists in askmg the Court to-sell the lands in ques-
tion, a Suit for the trespass should be' brought against him and his Vakeel, irclu ing probably

+ the Principal. Sudder Ameen, the Nazir, and the Officer who executes the proces 41 am further

of opinion that under the 13th Sectlon of the Charter‘ estabhshmv the Hwh Co rt, apphcatlon '

: should be made to remove the Suit into that Court.

s n s

9.- T am of opmxon that such Smt should be msbxtuted by the Iand hol, er and not. by

Government, .
10. ~Whether or not Government may eventually be adwsed not to assxst the Iand holder

tbe Honorable the Governor in Council donbtless will wish their Law Ofﬁcers ‘should watch the

‘case, and if it be removed into thejigh Court, that duty will devolve on Mr.'Advocate General,

T recommend therefore that the papers with this letter should be lazd before that gentleman
for if he concurs in the view I have taken it would, in my oplmon, be desirable that the forn -
of Plaint should be setiled by lnm and, 1f he wxshes it, in consultatxon vnth the Governmenl
Pléader at Madras. -, ! : ,

. 11. The preparation of the Plamt must necessamly be deferred t111 the land has been sold

LOF & reh\sal by_the Plaintiff to wuhdxaw the at'achment. e e e e e

« '('-‘
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Proceedings of the Madras Glovernment, Revenue Depar“tment, T
16th December 1863.

o

12. I presume the lands in q'uestion hawe been attached ; if that be the .case, aﬁé{ I were
advising the land-holder, I should recommend that a Notice should be served on the Decree.

holder pointing out the illegality of his atta hing the lands in question, and giving him notieeo

that unless he within a certain period withdréw his application for execution and the attaammerr

on those particular lands, such steps would b% taken against him and all other neces

_ a8 he, the land-holder, might be advised to adjopt. T . _
13. If Mr. Advocate General should coneur in the opinion I have offered, and %uvern=

ment should desire to take part in the proccedings, I would recommend that full and detailed

instructions showing the whole case and Wh{at has been done, should be laid before him or

myself, when Government could be advised as to the precise course which should be pursued.
14. T return the papers, ! T ‘ : C

‘No. 265.

3ary p.ui'ss

ORrDER Tﬁinnon, 15th December 1863, No. 2.296; )

1,” From the papers'submitted it éppears that the Principal Sudder Ameen of 4Madura.

ordered the sale of a Kavil Inim in Madura in satisfaction of a Decree against the Inimdar.

2. The Collector objected to the sale on the ground that the Iném was one of the descrip-
tion reserved from the jurisdiction of the Civil Courts by Regulation VI of 1831, that the land
itself and not merely its assessment formed the emoluments of the Kavil office, and that the
atfachment should be withdrawn under a Circular* Order of
the Sudder Uadlut which he quoted, ‘ :

3. The Principal Sudder Ameen overruled the Collector’s objections, maintaining that the
landed emoluments of all village offices are restricted to the Mélwaram or Government share of
the produce, represented by the assessment; the Coodevaram or Ryot’s share, which alone he
was about to sell, forming no part of them, and therefore not coming within the operation of
Regulation VI of 1831. R - ) ) o ‘ . - .
‘ 4. . There can be no doubt that in laying down this doctrine the Principal Sudder Ameen
has committed a serious mistake. : ) : .

5. Insome cases the lands annexed to village offices under Regulation VI of 1831 were
already in the occupancy of Ryots, whose tenure of course could not be disturbed, so long as they
*baid the regulated assessment. In such instances the emoluments of the office to which the lands
were attached were necessarily limited to the assessment, for Government could assign no more
than they themselves possessed. To such Inims the doctrine enunciated by the Principal Sudder
Ameen undoubtedly applies. oo o »

6. DBut there are other and numerous cases in which the lands attached to the offices were
not in the occupancy of Ryots, but wholly belonged to the State; in all such casés, and the
present is said to be one of them, the land as well as the assessment forms the emoluments of the

® Dated 30th April 1853, No, 126 M.

office, and neither the Indmdar nor any one else can, as the Principal Sudder Ameen supposes

acquire the ocenpany, right to the land, for the whole emoluments are inalienable by law,
7. Itis also of some consequence to prevent the occupancy right and Coodevaram from

+ . being dissociated from the office for two reasons :—

- I. The knoﬁledge that if he is dismissed from his office he will also lose his ‘la;xd with

all his improvements is a powerful check on the Inémdar. .

- 1L If the Indmdar has a right only to the assessment, he is much at the mercy of the
Ryot and can realize his dues only by a Civil Suit,

8. It is to be regretted that the Principal Sudder Ameen was 50 ignorant of the tenure
of Village Service Indms and did not, at lesst, call for evidence to establish the mooted point
There can be no doubt that the terms of Regulation VI of 1831, and the Circular Order of tlu;
Sudder Udalut quoted by the Collector, at least preclude a Court from deciding without a
tibﬁe of evidence what form and what do not form the emoluments of a village office ; yet this is
what the Principal Sudder Ameen bas done, B -
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Proceedings of the Madras Government, Revenue Department,
15th December 1863.

9. The decision of the Principal Sudder' Ameen cannot be appealed from, and it is a matter
of difficulty to obtain a’'decision of the High Court on the point. -

10. The fRovernment Pleader advises, as probably the best course, under the circumstances,
thut if the Decree-holder persistsin asking the Court to sell the land, a Suit for trespass should
be brought against him and his Vakeel, including probably the Principal Sudder Ameen, the

: Nazer and the officer who executes the process, and that under the 13th Section of its Charter

application should be made to remove the Suitinto the High Court. Mr, Dale is of opinion that
the Suit should be instituted by the Indmdar and not by Government, and as the Governmeng

should at least watch the proceedings in the Iligh Court, which duty would devolve on the .

Advocate General, he suggests that the papers should be forwarded to that Officer, in order thatif
he concurs in the course proposed the form of Plaint should be settled by him,

11. Mr. Dale also suggests that if the land has. been attached, the Infmdar should have
a notice served on the Decree-holder pointing out the illegality of his attachment, and warning

him that in the event of its not being withdrawn within a certain period, legal measures would be
adopted against him. : :

12. Ttis open to doubt whether the Indmdar would move in the matter, for as he cannot
evade the execution of the Decree, he is little interested in obtaining the transfer of the distress
from the Infm to his own property, and the Principal Sudder Ameen’s decision in fact gives him
a larger interest in the Iném than he possesses, E

13. Independent of this ct;nsideration _the course proposed seems to plac’e Govérnment in
an undesirable position in regard to one of its own Judges, and on this ground they would rather
prefera Suit for the recovery of the land as State property or an injunction, if either course is
practicable. The case is, as Mr. Dale remarks, beset with difficulties, and as no immediate
measures are practicable, the Government vgill as he suggests forward the papers, in the meanwhile,
through the Government Solicitor to the Advocate General for his opinion, after consultation if
necessary with Mr, Dale. . -

o (True Extract.)

. .(Signed) J. D. SIM,
s Seeretary to Government,

To the Board of Revenue.
» QGovernment Solicitor.
» Government Pleader. . -
s - Judicial Depafrtment. T

Exd. S. T. Augustin.

T e o e ———— . M
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