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Proceedings of the Madras Government, Revenue Department,
24th June 1863.

No. 379. Read the following Proceedings of the Board of Revenue, dated 12th June 1863,
No. 3,446 :—

Read again lctter from the Collector of Madras, dated 13th September 1862, No. 829, recorded
in Board’s Proceedings under date 30th October 1862, No, 7,175.

Read also the following letter from the Acting Collector, dated 9th March 1863, No. 78.

1. In reply to the Board’s Order on Nos. 212 and 311 of 1863 of 2ad instant, T have the
honor to state that when, in the first instance, the Tahsildar reported the death of the late
Shrotriemdar, he stated that he had zufted the village; the Collector replied removiang the zuft
and informed the Tahsildar he had no authority for the step he had taken, it being }!:is duty t(;

await the Collector’s orders in such cases.
2. The Collector subsequently, and in the usual course, sent orders to zuft the village
ge.

~e

During the interval between these two orders, the village was re-placed in the possession of
Pctitioners, who held it at the time of the late Shrotriemdar’s demise.

3. With regard to the subject of the Petitions berewith returned, there seem to have been
conﬂictgng decisions in cases of this nature ; but it appears to me, in the words of the Board’s
letter of the 28th April 1815, on another case, *the safer and more equitable course to make
¢ gver the village to the same parties, who weie in possession of it when it was attached ;” viz.,
the mortgagees ; especially as in this particular instance, a suit was filed by the late Shrotriemdar
against Petitioners in the Civil Court, which was thrown out, appealed to the High Court, and
finally rejected on the 11th ultimo.

4. I await the orders of the Board on this point, as also with regard to registering the
village in the name of Chengalraya Mudali, the grandson and reputed adopted son of the late

Shrotriemdar, .

EXcLosURES Nos. 1 and 2.—DPetitions.

1. The Board resolve to submit the case referred to in the above letters for the consider-
ation and orders of the Governor in Council. .

2. In 1816 the village of Pakam was conferred on Venkatachella Mudali on Shrotriem
tenure, for three lives, at a Quit-rent of 300 Pagodas. At his death, in 1818, it was registered
in the joint names of his two sons, Kumarasamy Mudali and Shunmooga Mudali as the second
life. Thcse two persons died without issue, but the former, it is stated, adopted a sister’s son.
The other grand-children of the original grantee (children of uther sisteis) all concur in desiiing
that the adopted youth, named Chengulroya Mudali, may be recognized as Shrotriemdar. The
Board recommend that the Shrotriem be accordingly registered in his name, as the third and
last life.

9. It will be obseived from the letter recorded above that, at the death of the late Shio-
triemdar, the village was in possession of a mortgagee, and that after the death of the Shrotriem-
dar the village was taken under attachment by the Revenue authorities.  The strongly expressed
opinion of Mr. Cunliffe, the late Acting Member of the Board, that he was bound, as Collcctor,
to adopt that course, has led to some delay in the submission of the case to Government.

4. The Board, however, cannot concur with Mr. Cunlifle, in considering that he had the
power of ousting the mortgagee from the possession of the Shrotriem. They are of opinion that
the mortgagee could not legally be ousted except by means of a Civil Suit; and that, if the
minor heir has a 1ight to possession, this clanm must be prosccuted on his behalf, either by the
Court of Wards, or by the Exccutors of the will of the late Shrotriemdar. This view of the

case is in part supported by the orders passeld by
* Br;\q;.}-gol;.ttcr t» Goverzment, dated 16th July 1840, 5 ernment under date the 10th August 1840,
authorizing the then registered holder of the same
ragee for the tecovery of the willage, A

Shrotiicm to biirg a Civil action against the same mort
ousultation dated 25th October 1810,

simitar order was passed by Government in Minutes of C
on aclain piefencd by the Sheotiienidars of Attiput and Nundicubaucum for possession, whea
Mose viitnzes were Beld by other parties en mortgage.
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5. The only difference between the cases quoted and the present one is,
cases the mortgagers acquired possession directly from those who l.lad themsel
the property. In the present case, it is a question whether the minor h
by the act of the person whom he succeeds under the terms of the grant.
Board do not consider that the death of the actual mortg
mortgagee by the Officers of Government,

6. They thercfore resolve to submit the aboy
first, whether Chengulroya Mudali shall be recogni
the late Collector’s proceeding dispossessin

7. 1f the Government decide the first question only in the affirmative, the Boarq
opiniou that the executors of the late holder should

against the mortgagees ;

that in the former
ves raised loans on

eir is in any way bouud
But, at all events, the
ager will warrant the ejection of 1,is

e two points for the orders of Government ;
zed as the third life ; and sccondly, whether
g the mortgagee shall be upheld or not.

are of
be left to deal with the Minor’s claims

d that the executors are com

rded, if the Istate be left to t
They therefore would not interfere with the case as the Court of Waids.

8. With regard to the claim made by the late holder of the Shrotriem against the
1t appears that in 1858 the Civil Judge of Chingleput passed a Decree (Original
1856) in favor of the Shrotriemdars,

Suit No. 1 of

but that on appeal from this Decree to the Sudder Udalur

the suit was remanded. Subsequently, Mr, Fullerton, the Acting Judge of Chingleput, Decreed in

favor of the mortgagee, and the decision was, it would scem, confirmed by (lie High Cowrt on the

14th February last. The Sudder Court, when remanding the Suit as above stated to the Zillah
Court of Chingleput, remarked as follows 1—

“ It appears to the Sudder Udalyt that the Civil Judge has mi

“ of Act XXIII of 1838, This Act is in continuation of R

“ provisions of which it alters, Tt is true that the intent of

““ that grants, such as now in question, shall not be diverted
* were made, but thisis done stmply by assuring the
‘“ and title by any rival claimant, A
““ his grant from liability for his deb
““ wrench the g

N
for the Board have ascertaine

and that theinterestsif the Minor will be properly gua
of the executors.

petent persons
e management
o]

moituavce,

sapprehendcd the provisions
cgulation IV of 1831, one of {h.
Regulation 1V of 1631 is to se

from the purpose for whi
grautes from being iny

ct XXIIT of 1838 carries on this pro

% By neither of these enactmen
rant from another to whom he may have conve

“ enactments guard him from being pursued by another,

“ special power as a PUISUEr, $0 as to enable hiy to recove
“ which another d thereon,”

applicable to the acty
1¢, to the mortgage

cure
ch they
1. . -
aded in his poseession
tection by absolving
5 is he empowered to
yed it by any legal tenute. Ihs
but in no way confer upon him any
X the property irrespeetive ot any tichts
ay have acquire
If this principle is

al mor{garee
o
cable, the Board presun

of such Property,
t's successors or heirs,
(\\ true Copy and Extract,)
(Signed) R, A, DALYLLL, .S'w(b~S<’crclury.
N agQ PO
No. 380, Oupgr THTRLON, 21th Jupe 1863, No, 111t
I The Government authorize the registration of the Shiotrie

_ n, as desived by the family,
in the name of Chcngalroya Moodaly as the third anq last life.
* 2. The cecond question put by the Boarg is a le
Sovernment Pleader on it and act op his advice,
3. Undcr the circumstancey stated }
nterposition under Regyl

it is equally apph.

zal one, They will therefore consult the

oy the |

) doard there iy evidently no reason for their
ation 'V of 1801,

(Sigued) 3.1, 511,

Scc/'(tury ‘0 Guceriniend,

.
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Without going into the Question of the legality of the adoption, whicl, APPcais to the Poarld
to be open 1, mu

0 objection to the recognition of Chcngulroy Mm!ah, a grand-
80n of tie ori. g

nal grantee, 45 Suceessor to the Shiotriem as third and ], life unless any of the
pthier grandchildrey prefer 3 stronger claim by scniority.

(A true Copy ang Lxtract.)

(Signed) ¢, . MASTER,

Acting Sub-Sccrctary.
To B, Cunlijre, Esq

+ Collector of Madras,

with 3 Pctitions and 2 other cuclosuresg returned,

Txq, J, Wrighe,
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far as the claim rested on the orizinal wortgage bond. The point now tobe decided, is whether
the amount of the origing] mor

tzage bond Was, or was not, discharged by the profits of the
shrotrium village collected by the mortgagee, previous to the order Passed by the collector on
the 14th April 1819, The plaintifrs claim being confined to the said period, and the subsequent
rrofits being left for collection Ly the common assignee, under orders of the Supreme Court,
the same bhaving been entered in the schedyle of property filed by plaintifl in ¢} said court,
with his application for t}e benefit of the Insolvent Act,

19, In order to 'asccrtain the actual income of the shrotrium village under dispute, from
the date of tlo origingl mortzage hond up to the period mentioned above, the village curnums
who had Leen nominated g5 witnesses by otl, partics were examined, and the accounts ro.
duced by them duly filed. These accounts were examined by the court in the presence of the
pleaders for both parties ; and the plaintiff having objected to various charges cutered against
him, the defendants were called upon to prodyce receipts for them, as many were charaes not
stipulated for in the mortzage Lond, and therefore, ought not to have been charged,  "The
defendants having failed to produce these reccipts, the court considerjt fair to admit only such
bayments as wepe agreed to Ly tie Plaintiff, and authopized by the terms of the boud, no ohjec-
tion having been made by cithep Party as to the items of income entered in the accounts. The
following statement will show the amount of produce and epenses, as well as the amount paid

towards the liquidation of the mortgaze Lond, during the years 18537, 1838, and 18:3¢ y and a
part of the year 1840,
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s interest and the sums eqy
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Zillah of Chingleput. Civil Cou

Lauper Plaintif,
Comarasawmy Moodelly,
Shrotriumdar of Pavkum apg
other villages.
Vakeels,
Sundara Moodelly,
Subaroya Pillay,

versus

1. The plaintift sued to recover hjs shrotri

by the defendants, t}e value of surplys produ
loan.  The plaintiff states that in the yea

ceeds.  The amount was paid off, it s alleged,

entered into in the same Yearin cons

out warrants against him, by which he was dri

for assistance,

that the second mortgage bond, which wag drawn up
good and valid. They denied that the sum then advanced
produce, and further claimed as due to them their costs jn

by plaintiff in the Supreme Court.

ed the accounts with reference to the first bond

e
» and remanded the case in ord

4. At the hearing M, Mayne, for the defend

» 2nd no right to Pursue. T

shu

der

llant, [ presume j
by the higher court, and I ¢}

would have otherwise dore,
5. The first question then to be &

cavil judge has already founq that
1840, and wishes 1o start from thjs,

payment being proof that second

r 1837, on a settlement of ac
were found to be due to defendants, that 4 bond (No. 26) for that 4

660 and the village made over to the defendant wlo Was to pay off the ay

» it would directly sct aside.

n taken by directjon of Mr. Dowdeswel] a5 ¢

erefore feel precluded fro

cttled by the coyrt is, from what

there had been
Setting aside the
bond could not have

rt, Original Suit No | ¢f 18586,

Defendants,

1. Audee Rungammal, widow of Subaroya
Moodelly, and Administratrix of Chella
Teroovengada Moodelly,

2. Tiruvulumma], daughter.in.]gw of the
Ist defendant, ang widow of Cliclla
roovengada Moodelly,

3. Manika Valoo Moodelly,

4. Singara Valoo Moodelly, sons of the 2nd
defendant,

Tee-

Valeels,

J. D, Mayne, Esq., Bnrristcr-at-Law.
Tandavaroya Moodelly,

um village held op usufructy

ary mortgage
ce having long since P

aid off the mortgage
counts, rupees 3,100
mount was drawy up,
m due out of jts pro-
T mortgage land was
creditors having taken
ven to have recourge again to the defendant

in 1810, by anothe

on a scttlement of accounts, wag
had been paid ofr by the value of
the suit, brought against them

He then examin-
which, lLe found, had been satisfied in 1810,
civil judge’s objection to the validity of the
er that it might be taken into considera-

o the payments made

ants, took the preliminary objection that
ed in the common assignee, he had no locus
his objection Appears to me to have much
ts out the pPlaintifT; but a5 I observe it was
court, where it would naturally form the
t must have been considered as immaterial
m attaching to it th, weight which 1

date is the exami-

The plaintig urges that the former
a0 over-payment on the first bond in
fecond bond altogether, this very over-
been entered into on 4 scttlement
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courtat Chingleput this 41, December 1860,

(Signed) @, F. FULLERTON,

Ofﬁciating Civil Judge.
Memorandyy, of Regulay Appeal.

Before the Cipyy Court of C/zz'ngleput, Original Suit No. 1 of 1856
Before the Sudder Coypy at Madyas, 4 Ppeal Suit Ny, 33 of 1861,

In the Lowey Appellate
Court.

———————

In the Sudder

Court,
Comarasawmy Moodelly, Shrotriumdar vy
of Paukumanqg other villages. } Pauper Plaintig. Arpellane.
versus
760 Audee Rungammal, widow of Soobaroya
Moodelly, anq Administrytri of Chejla Defendants, Respondents,
Teroovengada Moodelly and three others,
Comarasawmy Moodelly, Pauper Plaintiff aforecaiq In the said suit, appeals in_fyp, pau-
Peris to the sudder court at Madrag from the decreg of the civil Judge, dateq 4th Decem.
ber 1860, for the following reasons :—

I, The defendanty 1ot having

L performed theirpart of the contract, cannot
full henefigs thereof,

derive ¢lie
wil. The acting civil j

SUPAmM L under the fi
= A LUl [ . .
[ A 3 . oy .
i The acting civil
1v. The non-pay

Vo The defey Faccount requireg by law, and are not entitled
of the commissioncrs js pot, Teceivable

in evidenge,
vi. The plaintifp caunot be chargeg with,
Ist. The costs of the Supreme Court,

2nd. Sums Paid over ang above what wag stipulated iy, ]
3rd.  Cart hire,

4th, Outstanding balances,
—. Sth. Loans from ryots,
780 Gth.  TInterest op kists,
vii, The acting ciyi] judge is in error in dism
ing redemption o Payment of the balance,
And your petitio}ffers shall ¢

I¢ original bond,

issing the whole suit, instead of adjudg.
Ver pray,

(Signed) V. sADAGOP, CHARLOO,
24tk April 1861,

4

. Pleader,
Exd, J. Tulloeh, .
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