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Proceedings of the Madras Government, Revenue Department,
: 5th April 1861. :
Read the following letter from CLEMENT DALE, Esq., Government Pleader
Sudder Adalat, to J. D. SIM, Esq., Secretary to the Board of Revenue, dated Madras,
13th March 1861, No. 51.

T No, 74.

Sin,

Letter from Government Pleader, to Secretary to the 1. In continuation of my letter of

- Board of Revenue, 23rd Oct"],”f’ 1850’,;‘,’0- I'V5?- the 23rd October 1860, and the subse-
: ‘Prlogéegiﬂ.lq\;oof éhaggaard pF Akpeanani iy Natmmbor quent correspondence, &c., noted in
W heorihed i the margin, I have the honor to enclose

- Official Memorandum from Secretary Board of Revenne, 1 i
i for the information of the Bourd of

9¢th November.1860, No.
Letter from Government Pieader, to the Secretary to the Revenue a copy of a letter I have

Board of Revenue, 13th November 1860, No. 168. addressed to Government, advising an
: 3 Acting Secretary to the : S i
ROficial Memorandum from Actiag Steretary Vo th appeal tc Her Majesty in Council from

‘Board of Revenue, 5th January 1861, No.
~ Letter from Government Pleader to Acting Secrelary to the Decree of the Court of Sudder

Board of Revenue, Tth January 1861, No. 3. Adalat passed in appeal Suits Nos, 103

tter from Sub-Secretary to the Board of Reven ue to
LGG::ejr"nmenl Pleader 6th February 1861, No. 672 and 136 of 1857.

The Board concur as to the advisability of an appeal being instituted,

L
2. The merits of the case are so fully stated

| E.l M. C. 21st April 1855, J. D. No. 299. in Mr. Dale’s letter and in Mr. J. B. Norton’s letter
to the Chief Secretary, dated 14th March 1855,

No. 11, that the Board need not remark on them.
| 3. The report called for in paragraph 1 of Government Order 8th October 1860, Revenue

Department, No. 1,821, is rendered unnecessary by the opening sentence of the Decree of the

Sudder Adalat, against which, it is now proposed to appeal. A copy of the Collector’s letter

2 will however be forwarded to Mr. Dale for his information.

(A true Extract and Copy.)
(Signed) J. D. SIM, Ssoretary.

 - No. 75. ORDER THEREON, 5th April 1861, No. 760,
Ordered to be recorded ; an order for the institution of an appeal having been passed this

' day (No. 759) in Mr. Dale’s letter.
(Signed) J. D. BOURDILLON,

Secretary to Government.
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any of the difficulties entertained by the Lords of the Privy Council, but have undertaken to decide
this very important case, embracing questions of
Lords of the Privy Council had

.

My principal reason, however, for
appeal should be preferred i

15, that quite independent of any
njustice of the amount claimed by the Defendant to be due to
him, questions of law are raised by the Judgment of the Sudder Court which are of great public

importance, and if this udgment be permitted to stand unimpugned one great fandamental principle
of Hindu Law, as hitherto acknowledged by 4] Courts, and acted upon by Hindoos as clear
and unquestionable law, will be placed in doubt, and a door will be thereby opened to the exercise

of great fraud being practised through the ignorance and weakness of Hindy widows, to the
prejudice of the heirs of their deceased husbands,

5. As the matter is new to
precis of the case. Tle object of the

in the meantime

5 ings in this suit, what the clear net
1s, after deducting the Kist, but during the Jast hearing it was

stated by the Defendant’s Counsel to be considerable, think between 7 or 800 Rupees. In

1830, application was made by
transfer from herself to the
Collector demurred to doing
widow to be repugnant to H
document which he was ask

this, conceiving a transfer
indu law, apq ¢

specially in the case presented
ed to register

he widow
to the prejudice of the nex

to him, as by the
Proposed to transfer her late husband's
t heirs of her husband, who under Hindu
The question whether a widow
8 Whereof had + po hesitation in

‘ It is to pe here Particalarly noticed as an
°f Was made in that deeq of any alleged dely being then owing

Proposed grantee, This is a facr which ought

erits of the cuse. So far ah
till 1838, April 20th, when,
* and this widow, and the
father, in qhe large sum of Rupees
ged, induced to exccute to the
~ out of the 4 villages coustituting the

118, and iy defanlt of any one instalinent
nature woylg be viewed by an English
‘ndant’s father continued
instalment ; whereupon
idow wkhich was No. 18
males are arnd the client of the Plainuf)
! appear, the suit as a matter of course

The judge

adjusted betyeen his fathe
to the Defendany’s

Zemindari. The alleged debt was to be
the whole was to be recoverable,

Court of- Equity with very grave s
to act as the widow’s agent, and defs

yment of the fipy,
and in the same Year the Defendany’

s father instituted 4 suit against (}e W
of 1838. To this suit this widow (secluded as Hindoo fe

did no! faz undey such circumstances might be surmised

uspicion. But to p

d
on the 20th of March 1839, a decree was pronounce
being tried in her absenCiizz.pl:;t::r ::s(:xed in the suit, the Collector appears ttzl h%-Veh:::‘:‘::
against ha‘[ O:‘hm;ir:e;:\e, with e conres adopted by this agentdtnwa::s t:;d:lwowu;ged i
I 1l 00k ot Macch 1661, il b st vt ot = gy
upon, by a letter dated the interest in the Zemindari from being los ;
e:deavor to effect an armn?em::: i:ox::;: :]oe l;he acts of .the Collector in the Ofd.er " the. Lt‘)"dsd(’:
I allude to this, because refel‘; oints on which their Lordships required further' e
the Privy Lampisa s oS t'dt;’ \l-) Adalat at that time it was doubtless the policy of G_Ov?rnmex.l(;
decision by the Court of ; tle Supreme and Sudder Courts having recognized t fic, it e
to encourage Zemindars, an tl:t “i native woman is, under the special protection ot: the Cou.rt,
down by Sir Thomas Stﬂ:lfget’hat principle, which in equity subjects to b? regarded with l;:em'ﬂuu'
“ entitled to the beneﬁ.t with persons whom the policy of the law cnrfmdt'al‘s to be, ab the tm;el;
¢ jealousy, all t‘mnsa.cno-n : their own right, and to exact for themselves justice. A nauve.fwolm
“ incompetent to mamfa‘;“ Boicktly ;ﬂ; Juris to be held bound by her personal acts, Ai éli::
Y pan_ e l')e Sems s suto apprehend that advantage may have been taken of: her. oud
“ exists the shghu?st reason ust to do justice, often interpose betweku a nau.ve woman an
« administering Hindoo Ia; mit 'dq at home, in all cases between persons stan”dmg .toge?her ;n
o Of: qu'zin to one a presumed advantage over the other.” I imagine th'e
“ certain specified relations, gi ri than his duty if he had as Collector endeavoured to sereen t l;
Collector would have done no A trous effects of her acts in {aver of her agent». and performe
widow from the (apparently) d s ideration of the Collector’s letter shows, as it appears to me,
is i L Ao hing more, than, as Nazir, to
under his mﬂuen‘ce, d did not intend or attempt to do anything i 13 .
that he did nothing morf: an hich had been issued, and to urge upon her the adv1sa_ ility i
warn her of the proceedmgsl‘; or he must do his duty as an Officer ?f the Cou-rt. I; is, rfmr:r h;d;
making an effort to save h_el‘seh_’ ait that.the Colletor's letter was: * in the ordinacy ?r!ndmb o
‘averred in the pleadmgf in t :’s son the 5th of April 1841, a Razinama was obtame. y i
such instruments are issued. iously died) from the widow, the Defendant then ac!;;ngt :: s
Defendant (his M.;her i Pl‘e; his father, This Razinamea was-much to thet same e ecv;t, o
manager or agent in the roon;oofar as providing that the 12 villages were to continue as sgiu“h‘;aue
previous bond an.d mor!gﬂﬁe interest to the lacge sum of Rupees 67,444-12-0) was :a ,c(}:ntiuue
the debt, which (mccease(.i h}' re to commeances on the 15th of December 1841 alehto e
by eight instalments Wh'lcs 4: 4 In default of any one instalment the .whole' debt, W‘lt bsu * 331 e
ull the 15uh of Ootolws - m, was to be recoverable, but not as in ordinary cases by oy
interest at 12 per .cent. pe: ani?ll:d ,tbat the Court might issue a precept. to the Cullec}:or g
the property, for it ohg Y:'o;c to the Defendant. It was, moreover, stipulated that the o STk :
over at once the 12 v:lla'gb;i. b .;;he widow during her life for her maintenance, but the Razu;am
villages were to be remnef yher death those two villages might be assumed b_y the Defen an-t,
went on to provide that 3.[8(; should be continued to him as long as his posterity should remain
and that “ the Wh‘)le. ZemmEa:Zte.” I suppose that, in the annals of legal hxstory., a case ‘more
“ s an ancient Zemindary esof fraud has scarcely ever presented itself, and the curx_ot.xs provm:ms
pregnant with th.e aPPea;“f‘?E I have quoted certainly do not tend to remove the sus;'nclous a.pE‘a]r-.
i i iR us (alleged) dealings by the Defendant’s father and himself with the
ances presented by. e prewoﬁled in Court on the 12th of April 1841. The Defendant ,con.unued
el ol st for the widow and default was made in payment of t'he ﬁ.rs.t mst_al.-
to be the agent and man.age;l_ answer avers that the execution of tie decree in or:gxpal suit
b oA e md (isb the Sudder, in consequence of litigation by other paf'tle? .who
No. I8 of 1838 Was.su?;;t; :rido)v’v. I believe such was the fact, and if trae it operates prejudicially
preferred claims agains

d d efemlal]t lOI the buddex dld not lllteﬂ?l‘e wlth the possesslo“ (Ii ',he
] the bon *1 Of the D ]
o ﬁ

ich i if the Defendant liad applied for the appoint-
- idow which it would have done, i : A o boiodhinsorias
b d}e mg?‘:he 12 villages on which his debt was secured and whl;chlaor:;)kir:; .:mwe.ver,
ment of a r.t-cen:tm‘ cr object than the payment of his debt would haye pursued. L ; :
credifer having b {
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at the terms of the:Razinama, it is.evident such a coarse.would not be the one which would suit
this Defendant’s purposes: At.any rate without: considering his .motives, there is the broad fact
that be did not apply for a receiver, but preferred that: the widow should ostensibly continue in the
‘possession of the Zemindari under ‘his own: agency and .inanagement. The last instalment
became due on the 15th of October 1848 the widow did not die ‘till the Ist of September 1849 ;
and this Zemindari.yielding‘a clear annual net reatal of 7 or 8,000 Rupees did not pay off

one single pie of the debt or of the aceruing interost, () the 8th of September 1849, the
Collector attached and sequestered the Zeminday as an escheat, whereupon the Defendant interposed,

and after sowe proceedings oy Miscellaneous Petitions, the Sudder, by orders dated the 13th
~of February and 21st of October, 1854, directed the Civil Judge to make over the Zemindari to

the Defendant, pursuant to the terms of the Razinan;a; the effect of ﬁryhich was Lo reverse the
positicn of  the litigants. The Government

mention is made of any debt owing by the

widow or her late husband to the 4 8 years afterwards and 28 years

after the death of Ler husband, it i
her agent takes place, upon which, it is alleged

; : : hown that the revenue of 2 of the 14 villages was
considered sufficient for the Malutenance of the widow) yet the widow is brought into debt Rupees

?83614-13-6 to her agent. The Defendant continues as heragent, and in three vears the alleged debt
1s increased to Rupees 67,4441 2. «  He then in 1841 obtains the Razinam:l' and from 1841 to
1§49 the Defendant (who continued as her agent) alleges that the debt was ‘not diminished one
Pl nor even the accruing interest kept down, and as he was her agent, h§ must have known the
f},_'?‘fff"“*? of the case, and yet he does not attempt to take the course open to him of getting a
Teceiyer appointed. The case put forward by the Defendant is of such a character that the most
ordinary country jury in England eould not, I believe, be indueed to eredit it

i 7. A§ regards th.e'hw of the case, that appears to me equally clear by Hindu law. A widow
18 only entitled to enjoy an Estate which belonged to her husband for her life. Such property

¥y what fell from the Court during the reply of
from which it appeared that in their Honors’
umbered the Estate, the ereditor might seize the whole fee simple
der man, ‘Now I opine that if any one of their Honors were
tion possessed of an Estate which he devised ‘to his widow for
Estate; and that ey H.ono,-,"he would expect after the death of the widow to get the
ale; and that'he woald think jt Passing strange were he, on the widow's death, to be told that
man, and near relative of hers, had so managed her affairs that
her a handsome and sufficient income, she had become greatly
, for secaring whom she had conveyed away the entire Estate, not merely her
» temedy, I imagine, if any one of their Honors were so circum-
foncur in so monstrous a proposition, but would some to the natural conclu-
oW might deal as she pleased with her life interest, but that on her death

~

opinion, if a tenant for life ine
and completely 'onst the remain,

the Defendant’s Counsel ‘on the 22nd of October }

sion, that the wid

oot it n, BT o RN o . A A A A e

: hand, the Defendant in

itled to his Estate free from any iucumbrance she might have created, and whi.ch'.i"
he 1) oSS ith her life, and in such reasoning his Honor would be correct. I entertain no
fact would cease :lbe the reasoning under such a state of circumstances, yet, surprising as it may
doubt suc.h vl in the case under consideration, which is a parallel case to that put by me,
seem, their .H‘:;::_; arrived at a diametrically opposite conclusion.
have by iheit : now under consideration, the Judges of the Sudder allude to the plaint
9. !n thelf' dec.reeth at the alleged debt was fraudulent. The plaint was prepared by my
by “erl;m;orton but since the promulgation of this decree, I have given the objec-
predecessor Mr. J-_ . od I :;onside" the plaint as drawn by Mr. Norton was properly framed so
tion my consideration, af the case; I think he might possibly have raised that issue, but it was
far as regards that Part.o the ups,tj(\n of law, whether a Hindu widow having only a life estate
essary for settling E egch;’,at by incumbering the Zemindari ; probably Mr. Norton might
could or could not o aent that if the debt had really and in fact been contracted as alleged,
have safely addedta:il at(v)e::et any case of necessity or under the special circumstances allowed by
it was not contracte

i sition taken up by the Sudder.

Misalayi e “;’t ﬂ::f I)lfl’scheat, I am of opinion their Honors are in error.  They rely on
b !;v:he Defendant as establishing the position which they themselves take
the'chses Cited. =2 i ocases are totally inapplicable to the case under cons.ideraftion. and the
up. In my opmion ':.l ?ls:d in showing their applicability. The real question in this case, can a
Defendant’s Counsel fai nly a life Estate, defeat the rights of the crown accruing on her death for
Hindu widow, who has © }{ aband is not touched by those cases. Moreover in thos? cases
failure of heirs to herhe “:rties who did the acts had the Estate in f?e simple.vested in them
(I may state generally)l.tfe) 3hen they executed the deeds creating the ]Lstat.es which defeated the
(ot & mere Ketat? for' : clear law that the Crown, although it takes subject to any mortgage,
Moreovel; lt,: :;:re the legal Estate has escheated. All this I endeavoured to sboyv to

has the right to redeem,

as now appears, ineffectually.

the Court on the nrgnmem" ?ltho:gth ,their Honzfs have erroneously enunciated the Hindu law on

11. Iamalso of opmlore; (;oes not in my opinion support their position, I'u my opinion the
the subject. The passage ([l)::omes the property of a Hindu widow,. S0 as': to vest 151 her absolutely,
wealth of a husband i terest for her life parcelled out of the.mhe.nt.ance which on her deat.h
but that she l;:sh‘ l::;a::i to his heirs; and if I be correct in this opinion, the whole hypothesis

verts through the et Bails,

::iaed by this s t.h“ FA aph 5, slightly alluded to the acts of the Collector in 1841.

12. 1 have‘ .lmadg : dx;ef:‘;a"mir reasoning, nor do I think it is supported by the evidence ; _
I do not agree with theb“ the Defendant acted on his own responsibility and not unde.r any
but however that may te,. and he doubtless thought he had made x‘nuch better terms in the
influence of the Collec(;rl,lwmr bound at the time to offer any objection thereto. He knew that
Razinama, nor was th? omber or dispose of her life interest, and he had done as mlfcb as cc.:uld
the widow could .only mcutect the widow. Moreover, if the instalments had been paid, as ml'ght
be expected of him to PrOan ement, the provisions of the Razinama would never have come into
have been under proper :d :f did not, that was not the proper time for the Coll.ector to object,
force ; but whetber. they ldeal with her life interest as she thought proper; while, on the.other
the widow had a right t;ealiﬂg with the widow was bound to know the law am'l to Sltlffy h’xmse.lf
3 ¢ in the Zemindari which the widow possessed, and if he failed in this
of the extent ofhlﬂ:::' take the consequence in the same manner as any other purchaser or
reasonable act, he

mortgagee- he opinion of Mr. Norton, the orders passed by the Sudder in 1854 were erroneous.
13. In the opin

likely to work much mischief, as the
peal ; but fortunately they are not ’ :

There was, h°;‘_"er’(;;z:z“ h:ve d‘:clared that they “do not constitute any bar to the title of the
Lords of the Privy

+« Appellant in this Suit.”’

not nec

Crown,
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