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‘Read the following papers : —

. From CLEMENT DALE, -Esq., Government Pleader, Sudder Adélat, to
J. D. BOURDILLON, Esq., Secretary to’ Government, Revenue Department, “dated
Madras, 12th March 1861, No. 49. ’

SIR,
1. In continuation of the letter T had the honor fo address to you under the date and number
: noted in the margin, I now do myself the honor of enclosing for
23rd October 1860, No. 158. the information of the Honorable the Governor in Council, three
e ' copies of the Decree passed by the Court of Sudder Adéilat on the
22nd of October last, in Appeal Suits numbered 103 and 136 of 1857.

2.. It will be observed that the Decree is dated the_ Q?Hd of Oct.obcr 1860. I_t 15, also stated
to have been signed and sealed on the same day ; thus Limiting the time for appealing from that
date. It is not the fact that the Decree was so signed and sealed, for the arguments were not con-
cluded till a late hour that evening, and some time afterwards I was informed the Decx:ee was in
preparation by one of the Judges, and had. to be circulated and finally settled before 1t could be
promulgated. In a Decree of this nature, if the J udges consider it necessary to enter into their
views and reasons, some time must necessarily elapse in the preparation, arculation, and fing]
settlement, and such time ought mot to be counted as forming part of the time allowed for
éppenh'ng, because it is not the Decree of-the Court till it is finally settled, engrossed, and sealed ;
and it does not follow but that durin g such preparation, the J udges may sce reason to modxf”y the
views enunciated from the Bench, and therefore no steps can be taken by a suitor or his adviser
until the Decree, as it is determined it shall stand, is promulgated. Moreover, the delay in pub-
lishing a Decree necessitates a professmna[ man going througl} 'thc case again, as it is impossible
to retain all the ponts which require consideration before advising whether an appeal should or
should not be preferred to Her Majesty in Council. In the case now under consideration, the record

being heavy, such delay has caused considerable additional labor, and I regret that much delay

has been thus caused in sending in my report.
3. Since the receipt of the Decree I have given the matter very careful eonmderatjon, the
result of which is, that I deem it to be my duty to advise that an appeal to Her MaJQStY in

Council should be preferred.

4. One reason for my advising an appeal is that the Lords of the Privy Council in their
judgment say, it appears to them very doubtful whether the present record afforded the materials
‘].cqﬁisite for the SATISFACTORY decision of some of the various questlox'ls which were raised on the
appeal to Her Majesty. Thm;’ Honors, the J udges of the S}ldder Ad:glat, have not however felt
any of the difficulties entertained by the Lords of the Privy Coupm_l, but have undertaken.to
decide this very important case, embracing questions of great public interest, on a record which
the Lords of the Privy Council had pronounced imperfect on points of (as 1t appears to me) vital
importance to a due consideration of the true merits of the case. My principal reason, however,
for arrivinggat the conclusion that an appeal should be preferred 1s, that quite independent
of any question as regards the Justice or Injustice of the amount c‘-lmmed b‘y the dof.endzmt to
be due to him, questions of la\y are raised by the.]udgmgnt of the .Sudder. Court, which are of
great public importance, :m_«l if this Judgu_lent be permitted to stand unimpugned, one great
T’mxdzunentnl principle of Hindu Ifmv, as luthertq acknowledgu! by all Courts, and ncted.upon
by Hindus as clear and unquestionable law, ‘ylll be p.laced in doubt, and a door will be
tﬁercby opened to the exercise of_grqat ﬁ'{md bcng practised through the 1gnorance and weak-
ness of Hindu widows, to the prejudice of the heirs of thejr deceased husbands, V4

5. As the matter is new to His Ho.nor the Governor, i.t may be convenient to state a short
pregis of the case. The object of the. suit was to recover from the dei'?ndant the ’/,amfndérj
of Vissanapetta in the Collectorate of Masuhpatam. _T[hc facts are as follows : .the '/,amfnq:in
formerly belonged to Varegonda Ranmnapah._ He died so far ba.ck as 1810 without Ieavmg
any son natural or adopted, or any‘cpllateral. heirs. He had one wife named. Lutchmednva.mnh
who survived him, and for want f)f Imeill heirs of her husband, became entitled, under H}ndu
Law, to the Zamfnd4ri for her h{e: From the death of the hushand therefore, the widow
retained possession of the Zaminddri, tlfe father of the defondant Was a near relative of hers,
As is customary with Hindu females of rank, she necessarily led a sec]uded‘hfe not appearing

- in publi¢, and on her becugmng a \\'IdOW,‘ the defendant’s father as hey near relative acted as
her manager or agent until his d(:nj;h. So far'ns has been proved, or has transpired, nothing
arose which brought the Zamfnd4ri to the notice of ‘Government orits Officers until 1830,
The kist having been in the meantime paid to Government. 'It does r?ptg appear by the
proceedings in this suit, what the clea.r net annual revenue of th-e‘ Aamfnflfm 18, :?tter (li)educt-
ing the kist, but during the last hearing it was stat‘ed byth_e d.etendant 8 counsel to e con-
sié,omb!o. I think between 7 or 8,000 Rupees. . In 1830 npnhcn.tlon was made by the W]dOW

840 the Collector of M asnlipatam to register a De‘ed of transfer from herself to tho_ gr;mds_m{ of

her brother (the defendant’s father, I believe). The Collector demurred to doing this, conceiving

" a transfer of her late husband’s .estate by a Hindu widow to be‘repugnant to Hindu La.w,
- and especially in the case presented o him, as by the document which he was asked to register,
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the widow proposed to transfer her late husband’s property into her own family, to th -
Jjudice of the next heirs of her husband who, under Hintli)u Law, would be entitled{)n her ?]g:h
to succeed to the estate. The question whether s widow could 80 transfer Was refer-
red to the Sudder Court. The Judges whereof had “no hesitation in deciding the question
““in the negative.” Itis tobe here particularly noticed as an important fact that no mention
was made in that Deed of any alleged_ debt being then owing from the w’idow or her late
husband to the proposed grantee. This is a fact which ought to be prominently borne in
- mind when considering the real merits of the case, so far as Government or its Officers
are informed. Nothing more was done till 1838, April 20th, when, the defendant alleges
accounts were adjusted between his father and this widow, and the latter acknowledged hex%eli‘
as indebted to the defendant’s father, in the large sum of Rupees 48,614-13-6. F :
this with interest she was then, as is alleged, induced to execute to the defendant’s father
a bond, and to mortgage to him 12 out of the 14 villages constituting the Zamindgyi, The allegeq -
debt was to be paid by instalments, and in default of any one instalment the whole was (ogb
recoverable. A transaction of this nature would be viewed by an English Court of Equity wi ﬂe
very grave suspicion. But to proceed, the defendant’s fathey continued to act as the widoi s
agent, and default was made.m payment of the nrst instalment, whereupon and § v
the defendant’s father instituted a suit against the widow, which was number
To this suit this widow (secluded as Hindu females are, and the client of the pl tiff) did not
(as under such circumstances might be surmised) appear, the suit as a matter of cor Riis | l_lod
in her absence ez parte, and on the 20th of March 1839 g Decree was pronounc. g trie

. . - . » JLiag alﬂst her
On an execution being issued in the suit, the Collector appears to have becomef Bz .
the first time, with the course adopted by this agent towards the widow. e . . l:;:ll;(f;df, )f"o;-

letter, dated the 29th of March 1841, which he addressed to the widow ur i o :
to effect an arrangement to save her interest in the Zamfnd4ri from bei’ng glgsdt ‘ re"geaﬁ"g’
to this, because reference is made to the acts of the Collector in the order of the Lopda of th aP ude
Council as one of the points on which their Lor_dships required further informatioif. and ea dnv_y
sion by the Court of Sudder Ad4lat. At that time it was doubtless the policy of Gwemmm:ct;-
encourage Zamfndérs, and the Supreme and Sudder Courts having recognised the Principle lai((l)
down by Sir Thomas Strange, that ““a native Woman 18, under the special Protection of thepCourt
“ entitled to the benefit of that principle, which in equity subjects to be regarded with peculiar
“ jealousy, all transacti0n§ W%th persons vg‘hom the policy of the law considers to he at th;
“ time, incompetent to maintain their own right, and to exact for themselyes justice, A native
“ woman can never be deemed sufficiently suz juris to be held bound by her personal aets if thore
** exists the slightest reason to apprehend that advantage may have heen taken of her. ‘A Court
¢ administering Hindu Law must, to do justice, often nterpose between a native woman and her
“ acts, as Courts of Equity do at homs, in all cases between persoas standing together in bertiimn.
« specified relations, giving to one, a presumed advantage over the other.” imagine the Col-
lector would have done no more than his duty, if he had as Collector endeavoured to screen this
widow from the (apparently) disastrous effects of her acts in favor of her agent, and
performed wunder his influence; but a critical consideration of the Collagtor's ,lett,er
shows, as it .appears to me, that he did nothing more, and did not intend op
astemdt to do any thing more, than as Nazir to warn her of the proceedings which had
been issued, and to urge upon her the advisability of her making an effort to save beiself, or
he must do his duty as an officer of the Cowrt. [t is, moreover, averred in the plea dings in ’t his
suit that the Collector’s letter was “ in the ordinary form in which such instruments are
issued.” On the 5th of April 1841 a Razinama was obtained by the defendant (his father
had previously died) from the widow, the defendant then acting a5 her manager or agent in
the room of his father. This Razinama was much to the same effect as the I)rgvi()“s bt;xd e
mortgage, so far as providing that the 12 villages were to continue as security for the debt
which (increased by interest to the large sum of Rupees 67,444-1 2-0) was made ];a yable by eight
instalments, which were to commence on the 15th of December 1841 and to continye till ?;he
15th of October 1848, in default of any one instalment the whole debt with subsequent interest,
at 12 per cent. per annum was to be recoverable, but not as in ordinary cases by a sale of the
property, for it was provided that the Court might issue a precept to the Collector to make over
at once the 12 villages, &c., to the defendant. It was moreover stipulated that the other
two villages were to be retained by the widow during her life for her maintenance, hut the
Razinama went on to provide, that after her death those two villages might be assumed by the
defendant, and that “ the whole Zamfnd/ri should be continued to him as long as hig posterity
“should remain, as an ancient Zamfinddri estate.” I suppose that in the annals of legal
history a case more pregnant with the appearance of fraud has scarcely ever presented itsolf.
And the curious provisions made in the Razinama which T have quoted, certainly do not teng
to remove the suspicious appearances presented by the previous (alleged) dealings by the
defendant’s father and himself with the widow. This Razmama was filed in Court on the 12th
of April 1841. The defendant continued to be the agent and manager for the widow, ang
default was made in payment of the first instalment. The defendant in his answer avers that
the execution of the Be’cree in Original Suit No. 18 of 1838 was suspended by the Sudder, in
consequence of litigation by other parties who preferred claims against the widow. T believe
such was the fact, and if true it operates prejudicially to the pona Jides of the defendant ; fyy
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the Sudder did not interfere with the possession of the Zamfndéri by the widow, which it would
have done, if the defendant had applied for the appointment of a receiver of the 12 villages
on which his debt was secured, and which any really honest creditor having no other object
than the payment of his debt would have pursued. Looking, however, ab thq terms of the Razi-
nama, it is evident such a course would not be the one which would suit this defendant’s pur-

ose, at any rate, without considering his motives, there is the broad fact that he did not
:I: l)’v for a receiver, but preferred that the widow should ostensibly continue in the possession of
the Zamfnddri, under his own agency and management. The last instalment became due on
the 15th of October 1848, the widow did not die till the lst of Septembex_' 1849 ; and this
Zamfndéri yielding a clear annual net rental of seven or eight thousand Rupees did not pay off one
single pie of the debt, or of the aceruing interest. On the 8th of September 1849, the Collector
attached and sequestered the Zamfndari as an escheat, whereupon the defendant interposed ;
and after some proceedings on miscellaneous petitions, the Sudder by orcers, dated the 13th of
February and 21st of October 1854, directed the Civil Judge to make over the Zamfndgri to the
defendant, pursuant to the terms of the Razman}a ; the effect of which was to reverse the

osition of the litigants. The Government were in possession and ought to have been made
Xefendants in any litigation, whereas by these orders the possession was taken from the Govern-
ment who was thereby compelled to sue as plaintiffs,

6. Such are the facts of the case, which may be shortly recapitulated as follows: The last
male Zamfndari died in 1810, his widow succeeded, a near relative acting as her manager and
agent; 20 years after the death of her husband an attempt was made to get this Zamfnddri
trgansfc’zrred to that relative and agent, in which no mention is made of any debt owing by the
widow or her late husband to the agent ; that attempt failing, eight yeais afterwards and 28 years
after the death of her husband, it is alleged that a settlement of accounts between this widow
and her agent takes place, upon which, it is alleged, that notwithstanding the Zamfnd4ri netted a
:lear annual income of 7 or 8,000 Rupees (and it 1s shown that the revenue of two of the 14 villages
was considered sufficient for the maintenance of the widow), yet the widow is brought into debt
Rupees 48,614-13-6 to her agent. The defendant continues as her agent, and in thr_ee years the
ﬂleged debt is increased to Rupees 67,444-12-0. He then in 1841 obtains the Razinama ; and
from 1841 to 1849 the defendant (who continued as her agent) alleges that the debt was not
diminished one pie, nor even the accruing interest kept down, and as he was her agent he must
have known the true state of the case, and yet he does not attempt to ta].:e the course open to
him of getting a receiver appointed. The case put forward by the defendant is of such a character
that the most ordinary country jury in England could not, I believe, be induced to credit it.

7. As regards the law of the case, that appears to me equally clear. By Hindoo Law, a
widow is only entitled to enjoy an estate which belonged to her husbund for Zer life, Such property
is not stridhim. Except for special circumstances a widow caxnor encumber the estate, nor can
she alienate it. Those succeeding to the estate on the death of the widow are not liable f'gr debts
contracted by her, and on the death of the widow the Estate does not descend to her heirs, but
reverts back to her husband’s, in default of which it escheats to the Crown.

8. It appears to me that the Court of Sudder Adéla't neither in th.eir orders_ of 1854, or in the
Decree now under consideration, have been able to realize what constitutes a life estate and its
incidents ; indeed, such clearly manifested itself by what fell from the Court during the reply of
the defendant’s counsel on the 22nd of October ; from whth it appeared that in their Honor’s
opinion, if a tenant for life encumbered the estate, the crodxtoy might Seize the whole fee simple
and completely oust the remainder man. Now I opine, that if any one of their Honors were
fortunate enough to have a relation possessed of an estate which he devised to his widow for life
and after her death to his I.Ionor,.he would expect after the dea{h of the widow to get the estate ;
and that he would think it passing strange were he on the widow’s death to be told that her
agent, a highly respectable man and near relative of hers, had so managed her affairs that
instead of the estate yielding her a handsome and sufficient income, she had become greatly
indebted to her agent, for securing whom she had conveyed away the entire estate, not merely her
life interest, and that he had 10 remedy. I imagine }f_ any one of their Honors were so circum-
stanced he would not concur in so monstrous a _prpﬁ s1t101}, b}lt would come to the natural conclu-
sion that the widow might deal as she pleased with.her life interest, but. that on her death he
was entitled to his estate free from any cncurpbchc she might have created, and which, in fact,
would cease with her life, and in such reasoning his Honor would be correct. I entertain no doubt
such would be the reasoning under such a state of: circumstances, yet surprising as it may seem,
their Honors in the case under considemtlon_, which is a parallel case to that put by me, have by
their Decree arrived at a diametrically opposite conclusion. :

9. In their Decree now under consideration, the Judges of the Sudder allade to the plaint in
this suit not averring that the alleged debt was frgudul‘ent'. the plaint was prepared by.my' prede-
cessor, Mr. J. B. Norton, but siace the promulgation of this Decree I have given the objection my
consideration, and I consider the plaint as drawn by Mr. Norton was properly framed, so far
as regards that part of the case ; I think he might possibly have raised that 1ssue, but 1t was mnot
ncces%ary for settling the question of law, whether ‘a Hindu widow having only a life estate
could or could not defeat an escheat by encumbering the Zamind_irl ; probably Mr. Norton
might have safely added an averment that if the debt had really and in fact been contracted as
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alleged, it was not contracted fo meot any ease of necessity, or under the spécial eircumstances 3 P
allowed by Hindu Law, but that is not the position taken up by the Sudder,
- 10. As regards the law of escheat, T am of opinion their Honors are in error. They rely on 54 { goes entirely on the supposition that a widow could under no circumstances whatever encumber
the cases cited on behalf of the defendant as establishing the position which they themselves take g an estate for a longer period than her life.
up. In my opinion those cases are totally inap;lalicab]e to the case under consideration, and the e } This supposition the decree, I think correctly, of the Sudder Court, shows to be quite
“defendant’s counsel failed in showing their app icability ; tte real question in this case, can a ki | e to Hindu law. And had therefore the decision of the Sudder Court rested on this
Hindu widow, who has only a life estate, defeat the rights of the Crown accruing on her death for | pmt only, I should have objected to the Government preferring in this case an appeal to
failure of heirs to her husband, 18 not touched by those eases, Moreover, in those cases (I may = | ffe Privy Council. :
state gengralfly ) lg'le P‘;lm"s}:’ ho did the acts had the estate in fee simple vested in them (not a P 1 But as the Sudder Court have in their judgment, Jaid it down as Hindu Law  that in
ﬁere estate.t or life) “i en 1t eytixem}lted the Deeds creating the estates which defeated the Crown. A « regard to the ruling power, the female is absolutely free, beingat liberty to alienate with-
i lel‘:ot?r,e‘ll o nm{lc ea{h 8;“: 1atttae SI'OWB, ik takqs Sabject.to any morigage, has the -4 “ out seeking its consent and irrespective of its ulterior rights,” it seems to me right that .
gg it heem’ o el‘i fthegahes ha- escheatgd. e endeavoured to show to the = the Government should refer the final decision of this point to the Privy Council. The more
ourt on the argument, SERODEY. NOW appears, meffectually, = 80, as the present ruling of the Sudder Court is opposed to that course of procedure, which
11. T am also of opinion that, their Honors have erroncously enunciated the Hindu Law on b - ander the Hindu law as hitherto declared, has governed the law of escheat in India.
the subject. The passage quoted does not, in my opinion, support their position, In my opinion the . L ' . W. A. MOREBEAD
wealth of a husband never becomes the rogertv of a Hindu widow, so as to Mty ?n o koo 1 5th April 1861. (Signed) W. ‘
lutely, but that she has a mere interest or her life parcelled out of the inheritance, which on her E |
death hre»:erts,_ tel(lir(l))ugtllll'thf) husband, to his heirs; and if T be correct in this opinion the whole E No. 73. ORrDER THEREON, 5th April 1861, No. 759.
RSPk Tolard by s 0 01_nt sy ' 1. The Government Pleader submits the Decree passed by the Court of Sudder Ad4lat
12,1 haytci1 ahreaédszi &n paragraph 5, slightly alluded to the acts of the Collector in 1841. I ; g on the 22nd October 1860 in Appeal Suits Nos. 103 and 136 of 1857 in the matter of the
do not ag'r}fe w1 tge ‘111 g"fm their reasoning, nordo I think it is supported by the evidence ; but : Vissanapetta Estate; and for reasons stated, advises that an appeal therefrom should be
however that may be, the defendant acted on his own responsibility and not under any influence = ) preferred to Her Majesty in Council.

i thic Collosto oen ot oo ey ik 5 el 2. The point of Hindu Law involved in the case is so important that an appeal to Her
Majesty in Council, as suggested by the Government Pleader, seems to the Gov?rnor in Council
to be necessary for its settlement; and he accordingly hereby empowers and directs Mr, Dale
to take the necessary steps to that end.

whether they did or did not, that was not the pro er time for the Coll , : E | 3. The notes forwarded by Mr. Dale will be returned to him, as requested in paragraph 16
had a right to deal with her life interest as shg t}I:ought prcfper‘: wohlile(f t?); t:hgboihe, hand, the it of his letter.
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defendant in dealing with the widow was bound to know the law, and to safi i ' 4. A copy of paragraph 2 of Mr. Dale’s letter will be transmitted to the Court of Sudder
extent of interest in the Zamfindari which the widow possessed, a;nil !i]f heofa?llgsf;{l ?ﬁgsfelisgfmtb}ig e | Adilat througlp;ythe gudi:-ial Department with the intimation that, if the course there described
act, he must take the consequence in the same manner ag any other purchaser or mortgagee. y is followed in respect to the decrees of the Court, the practice requires to be corrected.

13. In the opinion of Mr. Norton, the orders passed by the Sudder in 1854 .
there was however no appeal, but fortunately they are not lilZely to work much nzzii?fozse Oi‘;llié

Lords of the Privy Council have declared that they « g i :
¢ appellunt in thix st Y “ do not constitute any bar to the title of the

4. As regards the suggestion contained in the last paragraph of the ; d
: the' Privy Co_uncﬂ, I understand Government directed that i)hea(%olllc)‘ctor ~lllf){11;dgrrcn}f§rtt (())fr‘lt?lfels‘\(z)g'l:cif
' This I mentioned to the Sudder, and submitted that the hearine should not be th antil

the defects pointed out by}f]he Privy Couneil had been supplier(,i, whioh wOu]XTOCeeded with until

the Collector to report on the subject, and communication t allow of time o
however the counsel for the defgndant would not‘li(.:.?elrimto? ey o the defendant. e

evidence, nor would they listen to any proposition for investi

(Signed) J. D. BOURDILLON,
: Secretary to Government,

W

not have felt myself justified

i & R ) I should hav ¥ s L e 1

advise that the questions should be submitted for the judgment of 510 Ijs:-gsd(f(? ;,llllidﬂ;?“ C‘i uty tlo e

é nfertaining however the opinion 1 do, thyt the Decree of the Suddey 1S erroneous o 3 ¢ ?]Im . & |
of so much 1mportance to the Qrown and Hindu popalation | T D OTIRE Sew

. . @ of T d 2 q :i i
than to advise his Excellency in Council to appeal from that D:c::c I;g OHtE: rﬁg}gﬂs&"?ﬂ"l&}ll;gill!lﬁ : :

———

No. %2, " Mixvre By 1nE Hoxorapre WA MOREHEAD

There is much in Mr. Dale’s letter, advisin g : : -. 3
covered in the record of the case ; but on which %IrﬁnDa Peal in this case, that 18 not to be dis-

- : a rerthe
against the soundness of the judgment passed by the S“dede;L sczi;:rf’l‘uless founded arguments,

Such, for instance, is the assertion put forward by :
father were the agents of the widow. TEis circumsta; y Mr. Dale, that the defendant and his

nee i .
it even hinted at in the pleadings; | Tt iu 1 sisig, €€ 18 not bore ont by the record, nor is

3 : Y an inventj
Again, neither plaint nor reply contain g single su . Jiale.

> g b ggestion of fryyuq ; ,
transaction, nor is it denied that the money was advanced f; “ud n any part of the
1838, viz,, that it was to pay the Government kist. The pﬁ;;lt‘::‘f’::rlé (fl'mg;dtll:leth(}eo&rcxzf e::'
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His ‘father having demised, the Defendant sued out execution. The process was com-
mittel t» tha Ollector, who, on the29th March 1841, recommended Lakshmidevamma
to come to terms with her ereditor, intimating to her that unless she satisfied him within five
days, he would take steps to bring the zemindari to sale. Upon this the Defendant and the
said Lakshmidevamma came to an agreement, under date the 5th April 1841, the conditions
of which were that the debt, which with interest had then swollen to Rs. 67,444-12-0,
should be paid off by eight annual instalments, the first of which was to fall due on the 15th
December 1841; that failing any one of the instalments the portion of the zemindari origi-
nally mortgaged for the debt, being twelve out of the fourteen villages of which the zemin-
dari consisted, should be placed in Defendant’s possession in satisfaction of whatever might
remain due of the debt; that after the demise of Lakshmidevamma the remaining two villages,
which were reserved to ber to provide her with maintenance, should in like manner be made

over to the Defendant, and that the whole zemindari should thus be enjoyed by him as his

permanent estate.

No part of the debt was ever discharged, but before the first instalment fell due, or the
penalty consequent could be sought to be enforced, the Sudder Court, under date the 19th April
1841, issued proceedings prohibiting the execution of the decree held by the Defendant until
the issue of a suit instituted by one Varigonda Ramanna, the object of which was to prove
his title to the zemindari, and that the aforesaid decree had been obtained collusively.
While execution was thus suspended, Lakshmidevamma, in September 1849, demised without
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His father having demised, the Defendant sued out execution. The process was com-
mittel to th2 Chllector, who, on the 29th March 1841, recommended Lakshmidevamma
to come to terms with her creditor, intimating to her that unless she satisfied him within five
days, he would take steps to bring the zemindari to sale. Upon this the Defendant and the
said Lakshmidevamma came to an agreement, under date the 5th April 1841, the conditions
of which were that the debt, which with interest had then swollen to Rs. 67,444-12-0,
should be paid off by eight annual instalments, the first of which was to fall due on the. 1'5t.¥1
December 1841; that failing any one of the instalments the pt?rtlon of the z.emxndan origi-
nally mortgaged for the debt, being twelve out of the fourf.een V3llage§ of which the zemin-
dari consisted, should be placed in Defendant’s possession in satisfaction of. yhatever .mxght
remain due of the debt; that after the demise of Lakshmidevamma th.e remsining two villages,
which were reserved to her to provide her with maintenance, should in 1.1ke manner be mad.e
over to the Defendant, and that the whole zemindari should thus be enjoyed by him as his

permanent estate. :

No part of the debt was ever discharged, but before the first instalment fell due, or th.e
penaltv consequent could be sought to be enforced, the Sudder Court, under date the 19th Apn.l
1841, issued proceedings prohibiting the execution of the decree }3eld by the.: Defendant until
the issue of a suit instituted by one Varigonda Ramanna, the object of wlnc'h was to prove
his title to the zemindari, and that the aforesaid decree had been obtained collusively.
While execution was thus suspended, Lakshmidevamma, in September 1849, demised without
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His ‘father having demised, the Defendant sued out execution. The process was com
mittel to th2 Cbllector, who, on the 29th March 1841, recommended La.kshmideva.mma:
her creditor, intimating to her that unless she satisfied him within five
bring the zemindari to sale. Upon this the Defendant and the
o an agreement, under date the 5th April 1841, the conditions
of which were that the debt, which with interest had then swollen to Rs. 67444-12-0,
should be paid off by eight annual instalments, the first of which was to fall due on the 15th

f the instalments the portion of the zemindari origi-

December 1841; that failing any one o
nally mortgaged for the debt, being twelve out of the fourteen villages of which the zemin-

dari consisted, should be placed in Defendant’s possession in satisfaction of whatever might
remain due of the debt; that after the demise of Lakshmidevamma the remaining two villages,
which were reserved to ber to provide her with maintenance, should in like manner be made
over to the Defendant, and that the whole zemindari should thus be enjoyed by him as his

permanent estate.
No part of the debt was ever dis

to come to terms with
days, he would take steps to
said Lakshmidevamma came t

charged, but before the first instalment fell due, or the
penalty consequent could be sought to be enforced, the Sudder Court, under date the 19th April
1841, issued proceedings prohibiting the execution of the decree held by the Defendant until
the issue of a suit instituted by one Varigonda Ramanna, the object of which was to prove
his title to the zemindari, and that the aforesaid decree had been obtained collusively.
While execution was thus suspended, Lakshmidevamma, in September 1849, demised without
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His father having demised, the Defendant sued out execution. The process was com-
mitted to th2 C)llector, who, on the 29th Marech 1841, recommended Lakshmidevamma
to come to terms with her creditor, intimating to her that unless she satisfied him within five
days, he would take steps to bring the zemindari to sale. Upon this the Defendant and the
said Lakshmidevamma came to an agreement, under date the 5th April 1841, the conditions
of which were that the debt, which with interest had then swollen to Rs. 67,444-12-0,
should be paid off by eight annual instalments, the first of which was to fall due on the 15th
December 1841; that failing any one of the instalments the p?rtion of the z.eminda.ri oﬁgi-
nally mortgaged for the debt, being twelve out of the f.'our.teen v?llage.s of which the zemin-
dari consisted, should be placed in Defendant’s possession in satisfaction of. v!rhatever ‘mlght
remain due of the debt; that after the demise of Lakshmidevamma th.e remaining two villages,
which were reserved to her to provide her with maintenance, should in 1'1ke manne_r be mad.e
over to the Defendant, and that the whole zemindari should thus be enjoyed by him as his

permanent estate. :

No part of the debt was ever discharged, but before the first instalment fell due, or th.e
penalty consequent could be sought to be enforced, the Sudder Court, under date the 19th Apn‘l
1841, issued proceedings prohibiting the execution of the decree held by the Defendant until
the issue of a suit instituted by one Varigonda Ramanna, the object of which was to prove
his title to the zemindari, and that the aforesaid decree had been obtained collusively.
While execution was thus suspended, Lakshmidevamma, in September 1849, demised without
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DECKEE OF THE SUDDER COURT AT MADRAS.

Before the Civil Court of Masulipatam, Original Swit No 103 of 1855.
Before the Sudder Court at Madras, Appeal Nos. 103 and 136 0/ 1857,
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Appellant. versus Respondent.
KAVALI VENKATA NARAYA- COLLECTOR of MASULIPATAM,
NAPPA

This suit is in respect of the zemindari of Vissannapeta.

The Defendant’s father, on the 20th April 1838, obtained a bond from Varigonda Lakshmi-
devamma, the last undisputed owner of the said zemindari, for the sum of Rs. 48,611-13-6.
The conditions of the bond were that it should be discharged within the term of a
year by four instalments, and that failing payment of any one of the instalments, the whole
bond should be enforced, the zemindari, with the exception of two villages named Vissanna-
peta and Tatakuntla, being mortgaged for the debt. The first instalment not having been
paid, the Defendant’s father instituted a suit, No. 18 of 1838, for recovery on the bond, and

decree, ex parte, was passed in his favor, the mortgaged property being held liable in satisfac-
tion.

His father having demised, the Defendant sued out execution. The process was com-
mitted t» tha C)llector, who, on the 29th March 1841, recommended Lakshmidevamma
to come to terms with her creditor, intimating to her that unless she satisfied him within five
days, he would take steps to bring the zemindari to sale. Upon this the Defendant and the
said Lakshmidevamma came to an agreement, under date the 5th April 1841, the conditions
of which were that the debt, which with interest had then swollen to Rs. 67,444-12-0,
should be paid off by eight annual instalments, the first of which was to fall due on the 15th
December 1841; that failing any one of the instalments the portion of the zemindari origi-
nally mortgaged for the debt, being twelve out of the fourteen villages of which the zemin-
dari consisted, should be placed in Defendant’s possession in satisfaction of whatever might
remain due of the debt; that after the demise of Lakshmidevamma the remaining two villages,
which were reserved to her to provide her with maintenance, should in like manner be made
over to the Defendant, and that the whole zemindari should thus be enjoyed by him as his
permanent estate.

No part of the debt was ever discharged, but before the first instalment fell due, or the
penalty consequent could be sought to be enforced, the Sudder Court, under date the 19th April
1841, issued proceedings prohibiting the execution of the decree held by the Defendant until
the issue of a suit instituted by one Varigonda Ramanna, the object of which was to prove
his title to the zemindari, and that the aforesaid decree had been obtained collusively.
While execution was thus suspended, Lakshmidevamma, in September 1849, demised without
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apparent beirs. In the following month, the Collector attached the zemindari pending the
disposal before the court of the pretensions of certain persons who laid title to the Zenin-
dari. On the 16th July 1850, the Government issued a declaration that the zemindari had
escheated to them from default of heirs. On the 13th February 1854, the Sudder Court, on the
motion of the Defendant, ordered that possession should be given to him under the terms of
the aforesaid razinama or agreement of the 5th April 1841. On the 3rd April of the same
year, the Court further directed that the proceeds of the estate should be paid over to him
from the time that he had been kept out of possession under their orders, before mentioned,
of the 19th April 1841 ; and on the 11th October following, they rejected the petition of tle
Collector, demanding, in behalf of the Government, that their orders of the 13th February
aforesaid should be withdrawn in deference to the right which the Government asserted to
hold the zemindari as an escheat. Upon this, the Collector, representing the Government, has
instituted the present suit, claiming tha zemindari free of all incumbrance as an escheuat

The case came before the civil judge who decided that the terms of the razinama
of the 5th April 1841 should not be carried out. He decreed that the Judgment Leld by the
Defendant should be enforced by sale of the zemindari, and that any overplus of proceeds
that might remain after satisfying the debt, should go to the Government as an escheat.

Both parties being dissatisfied with this decision, appealed to the Sudder Court, when
the suit was dismissed on the ground that under Hindoo law, according to a declaration of
Menu “ that the property of a brahmin shall never be taken by the king,” the Government
had no right of escheat in respect of the zemindari in issue, which was the estate of a

brahmin. :

This decree having gone in appeal before the Lords of the Judicial Committee of the
Privy Council, was reversed, their Lordships being of opinion that ‘‘in so dealing with the
« question, the Sudder Court was applying the actual or supposed Hindoo law, in derogation
« of the general right of the British sovereignty.” The suit was remanded to the Sudder
Court for consideration of the ¢ effect of the acts of Lakshmidevamma in her lifetime,” and
especially “ the effect of the Collector’s acts in 1841,” their Lordships observing that it
appeared “ very doubtful whether the present record affords the materials requisite for the satis-
“ factory decision of some of those questions. There is little (they add,) if any, legal evider.ce
« of the nature of the advances made to the widow, or of the necessity for them.” Their
Lordships also pointed out that it might be “ material to know what was the nature and
“ what the effect of the proceedings by which the execution of the razinama was suspended,”
(particulars given in the preliminary account of the circumstances under which the suit has
arisen, now drawn up, where the proceedings of this Court of the 19th April 1841, and their
subsequent proceedings of 1854, are cited). Finally, their Lordships suggested “ for the con-
« sideration of the parties, that some arrangement for the surrender of the zemindari to
« (Jovernment, upon payment of what: is.due to the Respondent for the advances actually
« made, would probably meet the real justice of the case, and save both parties from protracted
“ litigation.”

It is under these circumstances that the suit has again come before the Sudder Court.

Mr. Dale, the Government Pleader, appeared for the Plaintiff, and Messis. Mayne and
Branson for the Defendant.

Judgment.

Before proceeding to hear the parties, the Court, in reference to the suggeéstion made
by the Lords of the Judicial Committee of the Privy Council that they should come to an
arrangement with each other, ascertained from them that they were not in a position to take
this course but wished that the suit should proceed.

With every deference to their Lordships, the Court have not found it necessary towards
their pronouncing upon the merits of the suit to call for the additional evidence which
their Lordships have indicated as apparently requisite.

The arguments brought before the Court have led them to consider, primarily, what
may be the rights of the Crown by the law of escheat, especially as connected with the
powers of a female, under Hindoo law, to alienate property. In view of the circumstances
under which the right of the Crown to an escheat, in reference to the particular estate
in litigation, has been declared by their Lordships of the Privy Council, any clause of the
Hindoo law, “actual or supposed” notwithstanding, the Court have felt it incumbent on them

to judge of the law of escheat in the most general aspect, and towards forming an opinicn cn




the su\.)ject,.tbey have admitted the arguments of counsel based upon the bearings of the law as
recog.mze.d m'the courts 1n England, besides taking into consideration the state of the law
existing in this part of India, which it is their more peculiar province to deal with &

It has been pressed upon the Court that by English law title by escheat does not conf;

the powers pelonging to title by heirship. The Lord Paramount, it is declared, always takon :r
his own disadvantage. (Burgess and Wheate, 1 Blackstone’s Reports, 123). : \\'hei: a t est "
held propertys and those for whose benefit it had been entrusted to him had laps ;’“ : lee
Crown Was declared not entitled to deprive the trustee of the possession as havingisih’ea:;
4 Wheate, 1 Blackstone 123 ; 2 Spence 266 ; Taylor and Haygarth, 14 Simon

n also ruled in the case of property held ander mortgage, the heirs of the

¢ being extinct that the Crown cannot exercise the equity of redemption. (Burgess

. : i1 Jerem? 182 ; 2 Spence 237; Taylor and Huygartlr, 14
Simon 17, 18; Prescott and Tyler, 1 Jurist 470). Also that the Crown cannot enforce for-
reach of condition (Burgess and Wheate, 1 Blackstone 147).

feiture upon b
The Hindoo law is here analagous. Had the last undisputed owner of the zemindary in

issue been 2 male, without male progeny, he could bave alienated the 055 ST M R
before his death, whether with or without consideration, and no collateral could have u:s
tioned the act. BY consequence the Crown could not do so. The last owner having b:len ;
female, the pOWer to alienate in her was placed by the law under certain special l‘es‘tl'icti(m
That is, though destitute of direct lineage, she could not alienate to the prejudice of 1 .
remotest heirs, save under their consent, or under strict necessity. In the present suit ;}e &
Crown claim to possess the restrictive power belonging toan heir of the female, and bave I: ’:
this suit to defeat her act. The Court have consulted their Pundits on the occa’sion and t}?l'
declaration i3 t0 the effect thab the limitations under which a female is placed are (:-xclueiv e,lr
for prot,ection of the interests of her beirs, eaning thereby her Kindred, or those of he;' he y
band ; that failing all guch heirs the provision does not extend to the protection of the ?Sc
uling power a8 coming in by escheat; and that in regard to the ruling po w:-
to alienate without seeking its consent, an;

terests of the T
the female i8 absolutely free, being at liberty

jrrespective of its ulterior rights.
uthorities quoted by the Pundits in support of their view of the law, they

Among the 8

have referred to Mitachshara Chapter I, Qection 1, Clause 2, where the following definiti
«The term peritage (Daya) signifies that wealth, which becomes thebpmpert '10(:}
by reasoli of relation to the owner.” This being the treatise under w}hich
d among Hindoos in this part of India, the dictum must be r
d it _obviously governs all those parts of the treatise “'inicek;

hich females are placed in respect of those who are to take

appears.
« another, solely
rights in property are governé
ceived as of high authority, ab
relate to the limitation under W
after them, that is the

the  heritage’
r protection of those to whom the property is to come in right of
o

limitations areé thus fo
kindred, and here the Crown, 28 the ultimate possible successor is not in question. Accord
: . ceord-

ingly, it is the consent of the “ Dayadies” that must be secured by the female befor :
alienate, save ander strict pecessity, and the consent of the men‘is Rl T ore she can
Community of right in property among the Hindoos is ever dependent upon com it
in blood, and the possible ultimate appropriation by the Crown et o it o mt:)m ‘.Y
[t is where there jsno “ heir” only that the Crown comes in, and obviously as uni\'elerl lﬂm;'
lord where n0 individual rights exist, and for the avoidance of the disputations andrs;' tﬂnb:
nce which would claimed property left, without provision of law, to beliel'lr d
1pon by the strongest or the most active. This the Court consider to be the pri,nci e :)fl:f(
taw of escheat. Under it the Crown could propably defeat the possession of any l.eiflecs rl:_
nerty obtained by frand upon the previous owner, and certainly any that liad been ;sec\l:rpd
ere seizure without pretence of right; but where there is an assignment by the f(,,.m;,r
swaoer, the Crown cannot take the place of an heir to challenge the power of the individual
d undo the pok -1 ismpon the I"'eSUmptinn that the Crown bas

L0 effect the assignment, an

.hus the power to challenge and defeat the act of the last incumbent that this suit has been

t, and on the ground that the Crown, by the law of escheat, has no such power the suit
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;hould be dismissed.

Another bar to the suit, it appears to
their Lordships of the Privy Council advert.
ess of putting in execution the decree held by him, and was

the Court, is created by the Collector’s act in 1841

Lo which
The Defendant was in proc¢
Jout to have his claim satisfied I
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y sale 0 the zemindarl as provided for iu the decree. The
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execution was entrusted by the court to the Collector to enforce, when he gave that counsel to
the debtor Lakshmidevamma which led to the execution of the razinama on which the De-
fendant founds his title. The terms of the razinama were immediately communicated to the
Collector and the execution dropped. The Collector held office in more capacities than one. As
respected the enforcement of the decree he was acting as the nazir or executive officer of the
court. Otherwise, in his ordinary position, he was the agent or representative of the Govern-
ment in his district. It appears clear to the Court that in advising Lakshmidevamma to
“come to some terms, settling upon any conditions with the creditor” so as to save the estate
from sale, the Collector was dealing with the matter in a manner beyond the functions devoly-
ing on him as executive officer of the court, and was acting in the capacity proper to him as
agent of the Government. It is the policy of the Government, to save from peremptory sale
the possessions of landlords, and especially those important estates known s zemindaris, and
there can be little doubt that it was owing to the interest thus felt in Lakshmidevamma as a
zemindar that the advice in any way to save her property from being brought to auction was
given, together with therespita necessary forthe purpose. Thhe terms into which Lakshidevamma
entered with her creditor in pursuance of the above advice were such as to allow of the estate
eventually vesting in him. The Collector, after being made aware of these terms, offered no
objection thereto. On the contrary, he gave effect to .the a.rra.ngement-, and so endorsed
it, by dropping the execution. It would be altogether inadmissible that the Collector indi.
vidually, after the condition of lapse to the creditor had' become effectual, should appear
and protest against the arrangement and seek to defeat it, on the plea that it was made
without his consent and against his interests, and it is equally inadmissible that, his principal,
the Government, should do so. The Court are of opinion therefore that supposing the con.
sent of the ruling power to the alienation by Lakshmidevamma Were necessary, the suit
should be dismissed on the ground that such consent was in effect obtained.

But even if it might be admitted that the Government could now challenge the alienation
in question, it appears to the Court that the plaint takes up no ground on which the act can
be called in question.

The Defendant held a decree in which it was found, upon evidence taken, that the debt
was one actually incurred by Lakshmidevamma, and of a nature to be fairly and legally
chargeable upon the estate. To defeat that decree the Plaintiff had to subvert the facts found
by showing that the judgment was one obtained fraudulently and collusively ; that the debt
was not a bond fide one; prthat the obligation was of a character such as to render it nct
chargeable on the estate,/ In the plaint no such grounds are taken. The plaint in fact is
founded upon a wropg view of the law, being to this purport. «Let the obligation
“ be of what charactef it will, it is not chargeable upon the estate, as a female can under no
“circumstances alienate her property, in which she holds but a life interest.” Now it s
well known, and certainly not disputed at the hearing of this appeal, that a female may
alienate her property absolutely, if for relief of necessities, There can be no more admissible
necessity than the obligation to meet the peshkash, or Government demand, fuiling discharge
of which the estate would be peremptorily sold and Jost both to the oc!upant and her lLeirs,
Advances for peshkash are represented to have formed an essential part of the debt incurred
by Lakshmidevamma. The fact was so found in the decree held by the Defendant, and the
plaint discloses that the Plaintiff was aware, as in truth he was bound to be, that such was
the alleged character of the debt. Yet there is no denial that the debt was thus incurred,
On the contrary, the Civil Judge, who had the conduct of the actual examination of the case,
states in his judgment that “ the justice or otherwise of the claim in original suit No. I8 of
“ 1838, is in no way called in question in the present case” True it is the Civil Judge adds
that  the suit is alluded to as having been a collusive one;” but where he bas met with
such allusion the Court fail to discover. 1he claim itself being taken as a just one, how the
suit can have been a collusive one is not apparent. Possibly the fact of the suit having been
undefended is all that is pointed to. From all these grounds the Court come to the conclusion
that the plaint has alleged nothing in consideration of which the assignment by Lakshmi-
devamma to the Defendant can be called in question,

It has been maintained on the part of the Plaintiff at the hearing of this appeal that the
burden of sustaining the legality of the assignment rested upon the Defendant. The Court
think otherwise. First, as before observed, he beld a decree sustaining the basis of the assign-
ment, and it was for the objector to shew something by which 1hat decree could be

overthrowu. Nothing of the sort baving been shown, the Defendant may rest upon Lisg
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decree. Secondly, even supposing there had been no decree, or that the decree obtained
cannot be pleaded, the obligation in question was not incurred with the Defendant but
with his father. It sprang from transactions originating, as the decree held by him shows, -
in 1813, and continued to 1838, and remaining unchallenged, so far as this Plaintiff is concerned,
until the filing of this suit in 1855, even if this suit can be said to have called them in ques-
tion. The father, in 1831, obtained assurance for the debt by the bond in favor of which the
said decree was given, and the Defendant, in 1841, entered upon the fresh transaction, on the
basis of the previous obligation, which it is the design of this suit to set aside. The Defendant
would be placed at a great disadvantage were the maintenance of his position to be dependant
upon his producing antiquated testimony of transactions long ago concluded, and not person-
ally so by himself, evidence which may by this time have been extinguished, or otherwise
placed beyond his reach. The Court think therefore, that where such a transaction as
that now in question is challenged, the burden of showing cause against it rests with
the challenger. In this opinion the Court find themselves supported by a judgment of
the Privy Council. In deciding upon a case where. the heir sought to free his estate of
liability for a charge incurred by the previous incumbent as his guardian, their Lordships
observed, “Itis obvious, however, that it might be unreasonable to require such proof
“from one not an original party (i.e. the creditor), after a lapse of time, and enjoyment
« and apparent acquiescence; consequently, if, as is the case here as to part of the charge, it
« be created by substitution of a new security for an older one, where the consideration for
“ the older one was an old precedent debt of an ancestor not previously questioned, a
« presumption of the kind contended for by the appellant (the creditor, namely that the
“ obligation formed a valid charge) would be reasonable” (6 Moore 420). The burden of
proving therefore whatever might be necessary to free the estate in issue of its liability to the

Defendant has rested upon the Plaintiff.

It is apparent that no sort of proof of the nature in question has been adduced by him.,
He has contented himself with filing four exhibits, 4, B, C, and D, which are irrelevant to the
transaction in issue, and produced no witnesses.

The judgment of the Privy Council above referred to enables the Court to meet another
plea that has been taken in behalf of the Plaintiff; namely, that admitting the obligation in-
curred by Lakshmidevamma to have been of a character whereby the estate could be charged,
the resources of the estate wereso ample that it could only have been by dissipating them
that she could have fallen under any necessity to incur debt, and that, consequently, the
estate cannot be charged with such debt. The Court have already observed that the Liability
for peshkash, to meet which the obligation in question was in part, and presumedly in chief
part, incurred, was one of a nature so urgent, that, when it arose, had it not been met, the
estate would have been sold and lost to all interested in it. To pronounce the estate when
thus redeemed from risk not liable for the money advanced for its redemption, would, under
any circumstances, in the opinion of the Court, be unjust, and the prevalence of such a prin-
ciple would, it may be remarked, jeopardize every estate incurring similar risk. But in the
judgment of the Privy Council adverted to, it is laid down that a creditor is ordinarily not to
be prejudic:d by the previous waste which may have led to the necessity which he relieves
“ Where, ” their Lordships observe, “the charge is one that a prudent owner would make, in
“ order to benefit the estate, the bond fide lender is not affected by the precedent mismanage-
“ ment of the estate. The actual pressure on the estate, the dangerto be averted, or the
“ benefit to be conferred upon it, in the particular instance, is the thing to be regarded” (6

Moore 423).

Upon every ground above taken the Court resolve, in reversal of the decree below, to dis-
miss the suit with costs ; first, because the law of escheat does not give the Plaintiff the power
to question the assignment objected to ; secondly, because the Plaintiff acquiesced in this assign-
ment when made ; thirdly, because the burden of showing cause against the assignment
rested upon the Plaintiff, had he been in a position to challenge the same, and no such cause

has been shown by him, or even alleged.

In Appeal No. 103 of 1857.
IN THE SUDDER COURT.

Appellant's costs.
Pleaders fee on Rs. 18.408-10-11......c.....s . cv vivverininienee.. 398 1 7
To be paid to the appellant by the respondent.................. — 398 1 7




In Appeal No. 136 of 18517.

Respondent’s costs. :
Pleader’s fee on B8, 79,850-6-11...ccce0curvveuivesvenevnenns sesosase 999 4 o0

1 Roll for vakalatnama......e...ccooceevnnnnnen. A A 200
To be paid by the appellant to the respondent................... — 1001 4 O
Given under our hands and the seal of the Court, this twenty-second day of Octobe
in the year of our Lord 1860. o4 y T

By order of the Sudder Court.

Signed and sealed in Court,
this 7.7 “day of &' /4. 1860,
1t is hereby certified that the val : y gao 7 3
18 Iy ue /&’5,7'11 "/// ‘gt 2 /é/ga;zg_{p?}

of the matter in dispute amounts to the
sum of Company’s Rs. 12,405-10-11, and Registrar.,
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