


Proceedings of the Madras Governm;nt, Revenue Department,
| 10tk November 1860.

1

No. 172,  Read the following Proceedings of the Board of Revenue, dated 25th October 1860,
No. 4,890 :—

; Read the Endorsement of Government on Petition No. 2,776 of
Board’s No. 221 of 1860. 1860, from the Darmakarta of the Dévarijaswami Pagoda at Conje-
. veram, calling on the Board to report what has been done in the case:

ement of Collector of Madras, dated 9th October 1860, on Ordered that the papers noted in

] End € . .

e . “:f" No'dgéi” o‘:'oluﬂ. the margin be submitted to Govern-
rom Collector of Madras to Board, dated 9th, in Cous, 10th ment as furnishing in full the information
Octoher 1860, No, 5,12). they require_

Board's Proceedings, No, 4,671, dated 10sh October 1860.
(A true Extract.)
(Signed) W. HUDLESTON, Sub-Secretary.

Oxper THEREON, 10th November 1860, No. 2,102.

Ordered to be recorded.

(Signed) J. D. BOURDILLON,
. Secretary to Government.
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DECISIONS

OF THE

8tH OcCTOBER, 1849,

PRESENT,

G. 8. HOOPER, Esquire,
W. A. MOREHEAD, Esquire.

No. 83 or 1844.
Special Appeal from the decision passed by E. B. GLASS, Esquire,
late Acting 2nd Judge of the late Northern Provincial Court, dated
16¢h June, 1843.

VUTCHAVOY VENCATA JAGAPATY RAUZE—Special Appellant,
In person,

versus
COTAGERRY BOOCHIAH........ .,..Special Respondent.
T.APPIAH... o w..veecovenn cauennnin Vakeel for Special Respondent.

1. The Original Suit was instituted for the recovery 8f 77 Vis-
sums of land in the Kirlumpoody Mootah, with arrears of Revenue,
on the ground of their being *“ Zeroytee” and liable to Assessment ;
whereas, as stated in the Plaint, they had been usurped and caused
to be fraudulently entered as Enam, subsequent to the permanent
settlement, by the Manager of the Peddapoor Zemindary, to which
the said Mootah was formerly attached. OF the arrears alleged to be
due from Fusly 1246, (1836) to Fusly 1249, (1839) amounting to
Rupees 5,964, the Plaintiff relinquishing Rupees 5,855, sued for the
balance, Rupees 109.

2. The Defendant, on the other hand, claimed to hold the said
lands as Maunium or Enam, on the ground that they had been origi-
nally granted in gift as such, when waste, by the then Zemindarin the
year 1777, and enjoyed as such ever since ; having, finally, come
into his (Defendant’s) possession by purchase in 1837 ; the Mootah

uself having been bought by Plaintiff’s husband in 1819.
L
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3. The Zillah Judge of Rajahmundry, who heard the Original

Suit, rejected the Plaintiff’s claim on the following grounds, viz.
« These lands now disputed have been held unm%errupte@ly for the
“last 86 years at least, free of Assessment. The claim of the
¢« Plaintiff is untenable, because, if even it were proved that rent
« were demandable from the land in dispute, the rent would not
“ g0 to Plaintiff, but to her predecessor, or indeed to”the first person
“ (who seems to be “ Vutchavoy Jugganadha I.iauze, )qn whose ac-
« count the Kirlumpoody Mootah was sold, with the disputed land,
“ exempt from contributing to liquidate the demand against him,
“ The whole Mootah with these lands exempt from Assessment, as
“ expressly understood by the buyer, were boug!xl’. by “ Mersanametta
“ Camerauze,” who certainly would have levied rent from these
“ lands, if he thought he had the power; he failed in his engagements,
“ and the Mootah was again sold to * Vencataneeladry Row, with
“ the same understanding on both sides. The entry of the Com-
“ mittee Accounts as *gubsequent Enam” is conclusive of the fact
“ that the lands were not Zeroytee at any time.”

4. In Appeal from the foregoing decision, the late Provincial
Court in the Northern Diyision decreed according to the Plaint, revers-
ing the Zillah Judge’s Decree with all costs, observing, that it was
not proved that the Defendant had held the lands, as stated, for 36
years rent free, but thatif the point were admitted, it might be ac-
counted for in the fact that the Estate, to which they belong, was in
litigation for many years ; that Appellant’s Document marked B
(a list of Maunium lands in 1786) shewed that the lands in dispute
were not entered as Maunium in the accounts of the permanent
settlement ; and therefore, according to Section XII. Regulation
XXV. of 1802, and the Decree of the Sudder Udalut in Special
Appeal No. 5 of 183D, in a case exactly the same, but where
Sunnuds were produced, the arguments of Defendant were “ground-
less ; that in this Suit np Sunnuds were produced, nor does Defen-
dant even pretend that they ever existed, far less, that they were
registered 3 that all the Documents produced by Plaintiff (Appel-
lant) prove that both before and after the permanent settlement up to
1799, i. e. 13 years after that settlement, these lands were not Enam
and were never entered as such ; and although they may haye becr:
entered, to the extent of 40 Vissums, in a subsequent list of
Enaws,” it no_way proves them to be Enam, as such list would l(;e
worthless and invalid, under the section above quoted,

5. In his application for the admission of i
Special Appellant _allu.des to the Order of :heal\ffgei?ti!ﬁp ::! ll.’l ;hli
January 1840, forbidding the Plaintiff’s interference with tlfe t"c;l
lands in any way, “ as they were granted as Fnam previously t stal:
“ permanent settlement of the Zemindary, and exclude);l 0f .
“ the permanent accounts, and held and enjoyed as Enam witl:::\?t
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“ interruption, both during the management of the Proprietors of the
« Zemindary, and during that of the Sircar, when the estate came
¢ under attachment.” He also relates the manner of the lands re-
ferred to being made over to “ Permaul Rauze” and “ Vencataputy
Rauze” ; that they were jungle and waste, and reclaimed by the two
persons aforesaid, long anterior to the permanent settlemens, at a
heavy expence ; that they have therefore been ever since held rent
free ; and as a consequence, were not entered in the Circuit Com-
mittee, or Permanent Settlement Accounts, either as Zeroytee or
Enam. He also refers to a suit brought in 1819 by Plaintifi’s hus-
band against Vencataputy Rauze concerning part of the lands so

made over, viz. in Jagaputy nagaram, which, on appeal to the Sudder

Udalut and finally to the King in Council, were decided to be rent

free. He argues that the Collector alone, and not the Plaintiff, is

competent to raise objections under Regulation XXXI of 1802 re- .
garding the non-registry; that, had the lands been liable to Assess-

ment, the Collector and former Proprietors would long ere this haye

objected ; but they have been held rent free during the past 66 years,

and the “ new Proprietor” cannot have a claim to what was not

claimed by former Proprietors. He also says he is now ready to

produce the Deed of Gift, which was in possession of one of his

witnesses, who could not be found when the Original Suit was tried,

but from whom he has now obtained it; and that the Committee

Accounts shew the lands of Kirlumpeody to have consisted of 6825

Vissums; aad that, if measured, the quantity will be {ound to be the
same now, not less.

6. A Special Appeal was admitted by the Court of Sudder Udalut
on the grounds that the Decree of the Provincial Court was ¢ in
“ direct opposition to the facts admitted on hoth sides,”—and that « i¢
“ was equally clear that it was erroneous in other respects,” it being
“ undoubted that the lands in dispute have been held for many years
“ rent free, and neither did the Collector, when he held them under
‘¢ Aumany, demand Revenue from them, nor was revenue from them
““ received by the former Proprietors”; that “ the Grant rent free,
“ by the former Zemindar seems clear, for in any otherwise revenue
“ would have been demanded at a former period; but supposing it
“ not proved, it was the duty of the lower Court, before passing an
“adverse decision, to remand the case for full enquiry”; that* the
“ argument of the Provincial Court regarding the non-registry is
“ inapplicable, the grant being good against the Zemindar, with or
“ withount the Registry, if it ever took place; as a question of Revenue
“ due to Government, the Court is not called upon to entertain the
“ subject,” That another “ point, on whicha Special Appeal was ad-
““ missible, would seem to be involved in the question of whether the
“ Plaintiff, who has recently acquired the Mootah of which the lands
“in question form a part, has any right, admitting the land to be
“ liable to a rent to the Original Proprieter, to sue for it, since it is
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“ evident such profit cou
“ chase of the Mootah.”

7. The Special Respandent filed an answer, repeating her former
azrgunﬁams ; she adds, that the Puttah or Deed of Gift, which Special
al{::%e ant now offers tg produce, must be a forgery, because itis

ed to have been ranted bef i
T Sad L g d before the permanent Committee

0 not bear any entry of these lands as Maunium ;
let)st:mul:ngs are‘:ml entered as suci in Mr. Hodgson’s Accounts
15th %e Klle yi)as 3 88;1 Sequent enam,” and the Board of Revenue,on

auniurx)n l;x lf; - 0{1 isued an Order that all lands alienated as
ah ZEr(;ytee. quently o the permanent settlement, must be includ=

8.

- thin Wh'(]sll:aeo?tﬁrtpﬁ Sul_der Udalut having deliberately considered
the claim of th: l‘Opee_dmg‘s held in  this Case, are of opinion that
and that therefore :ll,nur (Special Respondent) is wholly untenable,
should be et aside e Decree of the Provincial Court in her favor

the claim, should be, a& ;LI.M that of the Zillah Judge dismissing

ld not have been contemplated in the pur-

9. It iann 4 ‘
have been h;?ldfm{bted ad undisputed fact, that the lands in question
ormer p\-oprietm-zl A long series of years, rent free ; as well under
?hollector ; and thz;tas When the Estate was under attachment by the

e

M until this §yi¢ :g.usilf:o"l:g{fﬁvcnue has ever been demanded from
10

- The S | .
the Mootal Ii’;et;esnltgprpmem,s (Plaintif’s) husband, who purchased
Situated pegy thoas nituted a Suit, claiming revenue for lands,
Circumstangeg . bt:sehnO“ in litigation, and under precisely similar
nor did je brin,g a:xt ¢ Dbtither made mention of these lands therein,
at that time, helq gyo&zaﬁgt I)C:;;ggming them, although they were

Was carried » Whigh was in all respects analogous to this, and
Was dismisse?lni: }6 'S Widow (the present Plaintiff) ngf‘t)er his decease;
Court of Sudder {)'Sm“l by the Provincial Court, in Appeal by the
0 Council ; 4he ver alut, and lastly in Special Appeal by the King
10 that Suit, gg 15 thyi.amne pleas having been urged (and overruled

The Speet '
counts, pecial Respondent admits that in Mr., Hodgson’s ac:

1804, 40 Vi io »di

er the 3. 0% issums of the land in dispute wer¢

f d by the z:t:im:]d of “ Subsequent Enams,” as havlzng beet

15 Of itsel, gufcigg, o t0 Permaul Rauze in the year 1800, Thit
manent sett}émenzg,:’ ‘;:}:3: ‘slezy : ‘i;erlesgze'ld as énam before the

T¢ not entered in the Circuit Committee A¢
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counts, on which the permanent settlement was made, either as
Zeroytee or Enam ; because, as Special Appellant asserts, they
were, at that time, waste and covered with jungle. And in

* See Page 585, the Special A%peal Decree* above mentioned,
rr;";' rtvefl'zgse:rley“ passed by the King in Council in 1834, it is
2 ' laid down, that  Land which is not included
“in the Accounts of the Circuit Committee, upon which the per-
“ manent settlement of the Northern Circars is made, is not in-
“ cluded in that Assessment.”

14. The Decree of the Provincial Court is therefore reversed,
and that of the Zillah affirmed.

15. The Special Respondent to pay all costs of Suit.

13t OcroBer, 1849.
PRESENT.

E. P. THOMPSON, Esquire.
W. A. MOREHEAD, Esquire.

No. 42 or 1848.

Special Appeal from the decision passed by H. D. COOK, FEsquire,
Acting Subordinate Judge of Mangalore, 21th dated Avgust, 1847.

TOOLOOVIYA ALIAS UOOVIYA SHETTY—Special Appellant,
‘ versus
CORAGA SHETTATY and SOOBBASETTY—Special Respondents.

T. RAMACHENDRIAH ...... .....Vakeel for Special Appellant.
R. TEROOMALAROW .e.vve  woueen on. Vubeel for »S;mal Respondent.

1. The Original Suit was instituted agninst three Defendants for
the recovery of certain lands producing Rupees 50-12-0 annually.

2. The District Moonsiff of Barcoor passed judgment in favour
of the Plaintiffs, decreeing to them the land sued for with costs.

.

3. The Acting Subordinate Judge, Mr. Irvine, reversed this decree,
being of opinion that the Plaintiff had not satisfactorily proved their
adoption, and further that the institation of the Suit was in opposition

to the statute of limitation, 12 years having expired since the
execution of the Deed of Sale.

4. A Special Appeal was admitted on the part of the Plaintiffs
(Respondents), because the Appellate Court had reversed the Original
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award, without receiving an answer, and the case was .re'manded with
instructions to re-Mmit the Appeal, and after receiving the Res-
pondent’s answer, to pass a fresh decree. :

5. Mr. Cook, who, on the departure of Mr. Irvine, lmq been
appointed Acting Subordinate Judge, took up the Appeal for disposal,
and affirmed the Moonsiff’s decision, assessing the Appellant with all
costs.

6. On the application of the Appellant, a Special Appeal was
admitted for the reconsideration of two points.

1st. Whether the peculiar mode of adoption upon which the
Appeal Decree is based, and which Mr. Cook says, “is not met with
“in the Hindoo Law of adoption, nor yetis generally found

“ sanctioned by the preseriptive right of immemorial usage”, can be
upheld, and

2nd.  Whether the interpretation of the law of limitation, given by
the Acting Subordinate Judge, that the Suit did not fall within that
enactment, because “ thete is no proof to shew that the Plaintiffs did
“ not know of the sale, but throngh negligence or indifference or
“ doubts as to their rights, they failed toinstitute the Suit,” is correct.

7. For the legal solution of the first point, the Court of Sudder
Udalut required their Lay officers to state, whether an adoption, such
as 1s represented to have taken place with the parties in this case, viz.

tﬁxe_ adoption of asister and a brother, to the prejudice of the legal

: :ézzn?z?d {}egﬁx orH!_\oé 1 a;‘d 2nd, whether such an adoption was
d by the Hindao Law. T}

the questions in the negative. .

8. With regard to the 2nd
admitting a Special Appesl, th
of opinion that the Acting
ing that this Suit did ng;
limitation,
effected, is

p‘oint mentioned in the certificate
¢ Court of Sudder Udalut are clearly
Subordinate Judge’s reason for consider-

1 fall withi P :
notwuhsmnding 17 ye; mll;mhhzl provision of the law of

unsound, and pannot be upheld.apsed since the sale was

9. The Court of ‘ :
CourtS,_ and disnﬁsss‘:{x}g eﬁgd:k:ltetletverm the, decroes of tho lawes
them with all P

e s (Plaintiffs) claim, assessing

e e
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18t OcroBer, 1849,

PRESENT.

G. S. HOOPER, Esquire.
E. P. THOMPSON, Esquire.

No. 2 or 1847.

Special Appeal ﬁ'om. the decision passed by A. TONDAVAROYA-
MOODELYAR, Principal Sudder Ameen of Chingleput, dated

18th April, 1846.
RUNGAH RAJAH—Special Appe{ltmt, in person,
versus '

RAGAVACHARY-.... ...eunununsesn..oSpecial Respondent.
T, RAMACHENDRIAH ... . «ne. <. Vakéel for Special Respondent.

1. The Original Suit was instituted for the recovery of 24
Pungoos or shares out of the 12 Pungoos, composing the entireVillage
of Paravaloor, on a Bond of Mortgage and conditional sale for 160
Rupees.

9. The circumstances of the case, as set forth in the Plaint, are
these, viz. :

3. The lands in question belonging to 2nd, 3rd and 4th Defen-
dants and their father, were sold in 1824 at Public Auction under a
Decree of Court, and purchased by the 1st Defendant, who allowed
2nd, 3rd and 4th Defendants to hold possession, under an agreement,
that they should pay him the auction money and profits, w§thm a
certain period, viz. 31st March 1825, This however they failed to
do, upon which the 2nd Defendant execated a Swamybogum Deed
(dated 80th July 1828) for the Pungoosin question to the lst De-
fendant, who afterwards, in 1835, conditionally sold them to ll_x'e
Plaintiff; the terms of the sale not having been fulfilled, the Plaintiff
sued all the Defendants for ‘Rosseséion of the lands.

4. The 1st Defendant admitted the Plaintiﬂ"rclaim_: but the
2nd Defendant put in an answer, alleging that the Auction money
was duly paid according to the terms of the said agreement, and a
receipt obtained, signed by the Ist Defendant aud his nephew
Linga Reddy. He further averred that the Swamybogum Deed re-
ferred to in the Plaint, was a forgery. i ; ‘

5. The District Moonsiff who first tried the case passed an ex-
parte decision in favor of the Plaintiff, which was confirmed in ap-
peal by the Moofty Sudr Ameen. : .
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6. After which the case was repeatedly remanded by the higher
Authorities to the Court of original jurisdiction for further enquiry
and revision of judgment, in consequence of the defective investiga-
tions held by the District Moonsiff, and several Decrees were passed
in Original and Appeal accordingly.

7. The District Moonsiff eventually passed a Decree confirming
his former decisions in favor of the Plaintiff ; and the 2nd Defendant
having again Appealed therefrom, the Principal Sudr Ameen con-
firmed the same, stating among other reasons, that the 2nd Defen-
dant (Appellant) had failed to prove that the Auction money was
actually paid according to the agreement (No. 31), and receipt
(No. 38) obtained ; that his (2nd Defendant’s) pleadings on that and
other points were contradictory, and the evidence of his witnesses
conflicting and inconsistent ; that, moreover, the signature affixed to

the receipt as that of 1st Defendant, differed from that affixed to the
agreement.

8. The 2nd Defendant (Appellant) presented a Special Appeal
to the Court of Sudder Udalat, in which he urged that the payment
of the purchase money, before the expiration of the term specified,
had been satisfactorily proved ; that in consequence of a dispute
between 1st Defendant and himself about the said Pungoos, the Col-
lector institnted an enquiry under Regulation V of 1822, and passed a
decision, declaring him (20d Defendant) entitled to enjoy them to the
exclusion of lst Defendant, as proved by the Takeed dated 7th
October 1826, which he had filed (No. 161); that he (Special Ap-
pellant) has ever since held possession of the Pungoos, as proprietor
thereof, as proved by the Cowles and other Public A ccounts filed by
him in the Suit, and the evidence of the Curnum ; that he has proved
by oral and documentary evidence the sale by him of certain portions
of the said Pungoos, without any objection being made by the 1st
Defendant ; that the contradictions remarked upon in the Appeal
Decree, as existing in the pleadings and oral evidence, are to be attri-
buted to the tmstaﬁes of his Yakeels, who wrote the various Petitions

pr:gent in the different Courts in
unfair manner in which the wit-
d b){) the District Moonsiff 3 that, hed the
have permitted his (“01'- AL ey b i

oslzxial Appellant’s) enjoyment of the lands,
1ers 1 3 .
would, at least, havye A pea?;lcih:‘;i;:tte"upuon’ kA o

'hi i the Collector’s decisi
w\.hlch he ‘_11d nottwgod; that ghe:;: Raiinit diﬁ'ereonc?“[),: :w(i:ct:m:‘r;é
Ocuments and 38 . H
by Special Respondent (0 and that the evlt.lence

from the Decree of the Civil Jud
112 of 1847, reversing the Decree of the Moofty Su

that Zillah in Original Suit No, 34 of 1846, which was instituted by
the Special A

of a Paramb
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serving that  the Special Appellant pleaded enjoyment held by him
“ of the land under litigation since the year 1825 ; and it appeared
“ his right of enjoyment was subsequently decided by an order of the
“ Collector, from which no Appeal had been preferred”; and, * that'
“ the Decrees of the lower Courts did not set forth any acts done
“ by the Special Appellant within the period of the Statute of limi-_
“ tations, by which it could be proved that 1st Defendant in the

“ Original Suit was ever recognized by the Special Appellant, as his_
¢ land lord,”

* 10. The answer filed by the Special Respondent contains nothing
of importance.

11.  Although the Pungoos in dispute were purchased at public
auction by the Ist Defendant in 1824, itisa fact beyond all doubt
that, with the exception of certain portions thereof subsequently, and
at different times, alienated by sale or otherwise to other persons by
the 2nd Defendant (Special Appellant,) to which no objections were
made by the said 1st lgefendant, they have never passed out of the.
actual possession of the 2nd Defendant, the original owner, but haye
been in his undisturbed enjoyment ever since, .

12.  And as the evidence adduced by the Plaintiff (Special Res-
pondent) to prove the alleged |execution of the Deed of ** Swamy-
bogum,” and the payment of the same by the 2nd Defendant. to the
Ist, is of a most unsatisfactory nature, and altogether unworthy of
credit; it is to be inferred that the stipulations_contained in the
agreement entered into between the 1st and 2nd Defendants, were

acted up to by the latter, and that the receipt for the purchase money
is genuine, :

13. The Court of Sudder Udalut therefore resolve to reverse tl.le
Decrees of the lower Courts and to dismiss the claim of the Plaintiff
(Special Respondent) with all costs of suit. ‘

228D OcroBER, 1849,
PRESENT.

G. S. HOOPER, Esquire.
Special Appeal Petition, No, 156 of 1849. »
1. This is an application for the admission of _;Special Appeal

e

ppellants for the recovery from the Special Respondents
a, of the sum of Rupees 28-8-6 as arrears of rent of
M
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Rupees 15 being the value of a cow shed thereon, gllege.d to have been
pulled down by Special Respondents, of Rupees 33, being the amount
of the dowry of the Special Appellants mother, and of Rupees 40
the amount of Kaipanum paid by her at her marriage. )

9, The Special Appellants founded their claim on a Will, al-
leged to have been executed by their deceased father in their favour.

3. The Moofty Sudder Ameen passed a Decree in favor of the
Special Appellants, disallowing Rupees 5 of the amount claimed
no account of the cow shed, said to have been pulled down by the
Special Respondents ; but awarding to them the Paramba, and the
remainder of the sums sued for. & ‘

4, 'This Decree has been reversed by the Givil Jnd!ge in Appeal,
chiefly on the ground that the Will, upon which the Special Appel-
lants founded their claim, was not produced by them. .

5. Tt appears however to the Court of Sudder Udalut to be
doubtful whether the Special Appellants are not entitled to the pro=
perty under litigation under the Law of inheritance, and according to
the usages of the caste to which they belong, irrespectively of any
such document as that to which the Civil Judge refers. :

6. The Court of Sudder Udalut accordingly resolve to admit a
Special Appeal in this case, and to remand the Suit to the Appellate
Court for review of Judgnient, in order that it may be ascertained
how the provisions of the Law of Inheritance in force in the c'aste,
to which the parties belong, bear upon the civcumstances of the case. >

25rp Ocroper, 1849.
PRESENT,

W. A. MOREHEAD, Esquire.
No. 47 or 1848,

Appeal from the decision passed by S. SCOTT, Esquire, Civdl Judge o

Combaconum, dated 11th November, 1847,
CUNDASAWMY VANDIAR, .. Appellant,

rversus
1st, AFPASA
g ;mm VANDIAR, Son of APPAVOO,
nd, DURMALING A ;
CORIAL L L VANDIAR Son of TOOLASEE, Respondent
v, NASWAM i pondent.
4th, IYAROO, VAN]}VIA\{{_\ NDIAN, &nd
Appeliant, , | . , :
STREENEWASA CH ARRY. '...'_ ............. In peveon,

. : i Vakeel for R T
This Suit was br°ught by the Jor Respondents

¥
o4

Appellant for the recovery o
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property of the value of Rupees, 9,999-10-10, under the following
circumstances.

2. The common ancestor of the family, Ramabudra Vandiar,
had 3 sons, who died, undivided, 60 years ago ; one of them without
issue, the other two leaving each a son, who also lived undivided,
and died 45 years ago, possessed of lands in Poondy, Tiroopavanum,
Saleyamungalum, and Edavacoody, as well as Houses, Jewels and
ready money. '

3. Rajavanada Vandiar, the elder of the above two (first cousins)
had 8 sons, of whom the elder was the father of the lst, 2nd, and 3rd
Defendants, the 2nd the father of the Plaintiff; and the 3rd the father
of the 4th Defendant. These three and the son of the 2nd of the
above cousins, named Iyacunnoo Vandiar, lived undivided ; the lands
being registered in the name of the father of the first 3 Defendants,
who died 30 years ago ; thereupon the Plaindiff’s. father got those
lands, as well as others newly acquired, registered in his name, and
lived undivided with the first 3 Defendants, the father of the 4th, and
Iyacunnoo Vandiar, and died 20 years ago, as did Iyacunnoo, with-
out issue. After this the father of the 4th Defendant succeeded to a
similar enjoyment with that of his two. brothers, and died 12 years
ago.  Then succeeded lst Defendant, as eldest surviving co-heir, who,
acquiring some new lands had them registered in the names of 2
Agents, while the former acquisitions were registered in his own, and
up to March 1840 he, his two brothers, Plaintiff, and 4th Defendant,
lived united, when Plaintiff, disagreeing with the remaining members
of the family, brought forward a claim for his § of the common estate,
as per memorandum given. : !

4. 'The answer of the Defendants admitted so much of “the
plaint, as went to show that no division of the family property had
taken place during the last 5 generations, and that the elder mem-
ber of the family always succeeded to the management of the estate,
but they then proceeded to state, that the estate, § of which is
claimed by the Plaintiff, was unfairly represented ; a large portion of
the produce of the lands, and some buildings devoted to charitable
purposes, having been included in the divisible property, and the
ornaments, &c. belonging to the estate, much over-estimated, while
the debts due by the family, and for the } of a moiet of which
Plaintiff, they contended, was accountable, amounted to above 12,500
Rupees. ‘Lhey also alleged that Plaintiff bad kept out of sight the
fact of Tyacunnoo Vandiar having adopted the Srd Defendant, who
thus became entitled to half the family estate in right of his adoptive

father, and the Plaintiff only to 1 of the remaining moiety, after pay=

ing his corresponding share of the debts.

5. This Suit was originally tried and decided by the late Pro-
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vincial Court in the Southern Division, and a Decree passed, dated
29th September, 1842,

6. The Plaintiff, being dissatisfied with the Decree,.appealed to
the Sudder Court. The Sudder Court in _their proceedings of 30th
June 1845, after reviewing the Record and c.on51d<_:rmg the Appeal,
finding that the Suit had been inadequately investigated by the Pro-
vincial Court, which Court bad in the mean time been abolished,
directed the Suit to be referred to the Civil .!udge of Combaconum,
with instructions to pass a Decree de novo, after taking further evi-
dence, which they pointed out as requisite for the proper decision of
the case.

7. The Judges of the Sudder Udalut remarked in the first place,
that the Plaintiff claimed land to the extent of 196 Valees 7 Maws
134 Goolies, producing annually Rupees  ,800-14-10 iq;luding
the rent due to the (ircar, and that the Decree of the Provin-
cial Court awarded to him one-sixth share of what might re-
main out of the produce of the lands, after repaying the expenses
of the charities supported by the family, so the Decree awarded to
him what he did not claim. He asserted, they observed, his right to
a certain share of land, and not to the produce of that land, and
therefore whether or not he was entitled to a share of land, and if g0,

the precise extent of the share recoverable by him, was the point to
be decided.

8. Then asto the Plaintiff’s claim to a share of Gold and Silver
jewels, brass and copper utensils, houses, choultries, catile, and other
items set forth in the Plaint, and of which the Provincial Court had
adjudged one-sixth share, if they were found to exist, the Sudde:
Udalut observed that it was necessary to ascertain by evidence, whether
they did exist, and if so, to specify in the Decree the articles and the
share of them the Plaintiff was entitled to receive.

9. Regarding the adoption of the 3rd Defendant by Iyacunnoo
Vandiar it was necessary, the Judges observed, to ascertain by

evidence, whether the 84 Defendant joined in performing his father’s
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and finally they observed, that the debts of the family, said to amount,
to 12,500 Rupees required further investigation,

12. In the rehearing, 18 witnesses were examined for the Plaintiff,
and 38 for the Defendants, one witness was called by the Court.

13. The Civil Judge in his Decree observed that the first question,
that presented itself in this Suit, was the share of the family pro-
perty to which the Plaintiff was legally entitled ; whether to § as
claimed by him, or to 4th, to which the Defendants would restrict
him, and that the decision rested entirely on the fact of the 3rd De-
fendant’s adoption.

14. Both parties, the Civil Judge observed, have endeavoured to
prove their respective positions by numerous witnesses, the one
asserting that the adoption did not, and could not have taken place,
because the 3rd Defendant took a part in the performance of his
father’s funeral cermonies ; the other maintaining that the adoption
was undoubtedly made, and that the 3rd Defendant was not a party
to his Father's funeral rites. It is almost impossible, the Civil Judge
remarked, for the Court to declare for either side a preference of
credit for such evidence, relating, as it did, to events which occurred
from 30 to 40 years ago ; but he was of opinion that in numbers
and respectability of the witnesses, the Defendants unquestionably
had the advantage.

15. The adoption appeared to the Civil Judge undoubtedly to
have taken place ; and, as it was not proved to the satisfaction
of the Court that the 3rd Defendant, who was variously stated to
have been from 1% to 7, but who appeared to have been about 2 or 3
years old, when his father died, took a part in the funeral ceremonies
of the latter, it was not considered necessary to put to the Law -
Officer the question propounded by the Sudder Court.

16. Regarding therefore the share of the Estate to which the
Plaintiff was entitled, the Civil Court decreed to him jth of the
_%lgg!g__eg_m_te; the next question for decision being of what that
share was to consist, the Civil Judge went on to observe, that the
Defendants contended that no member of the family could have any
right to call for a division of that portion of the estate, which had
been set aside by their ancestors for charitable purposes, and that, as
before, both sides adduced evidence to prove, the one, that the head
of the family had, the other, that he had not, the power to alienate
the family property for this object. *

17. It was however, in the opinion of the Civil Judge, no where
shewn, nor indeed was it even pretended, that any particular lands
had been expressly set aside for the support of the family charities,
but only that such portion of the produce as could be spared from
the wants of the family were annually appropriated to this purpose ;
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91 Discatisfied with the above Decree, the Original Plaintiff
appealed, alleging | :

1st. 'That the estimate formed by the Civil Judge of the value of
the evidence, addnced to prove the adoption of the 3rd Defentant by
Iyacunnoo Vandiar, was not correct. .

- 92nd.  That the Civil Judge ought not to have omitted pu tinc‘g _t().
the Hindoo Law Officer the question propounded by the higher
Court. : ;

'3rd.  That the Civil Judge had unjustly déprived him of his share
in the charitable buildings forming a part of, the estate.

4th. That the manner, in which the Civil Judge had arrived a the
value of the Jewels, was most objectionable, and that his (Appellant’s)
assent thereto was obtained by force.

5th. That with the exception of the finding in respect to two of
the Villages out of the 21 Villages, in which the quantity of land
was disputed, the Civil Judge had failed to render him justice.

95. In the Appeal answer the general correctness of the Civil
Judge's decision is contended for. And in regard to the adoption of
the 3rd Defendant it is stated that the Appellant himself in the 6th
para of his original reply admitted such to have taken place.

96, The Respondents however seek from the Appellate Court a
seconsideration of the Civil Judge’s award, where it declares that no
lands can be considered as having been alienated from the family
property on account of the charities fonnded by the family. The
Respondents also object to the Civil Judge’s decision in respect to the
family debts, for which they maintain that the Appellant was legally
answerable, and they state that_the debts in question now amount
to Rupees 5,500, a sixth part of which, they contend, should be de-
frayed by Appellant. :

27. The Respondents further disﬁute in one or two instances the
judgment pronounced by the Civil Judge on the points at issue, con-
nected with the 21 Villages already noticed.

28. The Court of Sudder Udalut having taken into consideration
the record of this case, with the revised Decree passed by the Civil
Judge, confirms the same. , ‘ :

99. The fact of the 3rd Defendant having been adopted by
Iyacunnoo Vaudiar has been pronounced by two Courts to have been
established by evidence, which the Court of Sudder Udalut has also
no hesitation  in accepting as conclusive to that point.

30, The legality of the adoption had been declared b the Pun-
dit of the late Southern Provincial Court. A further reference on
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9. The Plaintiff stated in his plaint that he lent to one Daggapati
Ramachendruppa, who was the Goomastah of the Udatavers, Bappa-
naiya Nayadu and Norasimha Nayadu, Rupees 250, which sum the
1st Defendant undertook to pay, provided the Udatavers in question,
who were then in jail on a criminal charge, were re sed. The Ist
Defendant executed a documeat to the above effect, and on this do-
cument the Plaintiff sued him and the three other Defendants, his
sons and coparceners, for the money lent with equal interest.

" 8. 'The 2nd Defendant, who alone defended the suit, admitted
that the document was executed to the Plaintiff, who undertook to
get the Udatavers released from jail, but avers that no money was

lent on the same.

4. The Principal Sudder Ameen being of opinion that the 2nd
Defendant had proved his plea, dismissed the suit with costs.

5. In appeal from the Plaintiff the Civil Judge recorded his opi-
nion that, *“as there was good evidence adduced in the original suit
« of the delivery of the money by Plaintiff to Ramachendruppa, and
¢ the 2nd Defendant has acknowledged execution of the document by
¢ his undivided father, by which he took the debt of Ramachendruppa
« on himself, it appears to him that the money should be paid to the
« Plaintiff by the Defendants. There is not the slightest ground
« shown” the Civil Judge observed, ¢ for thinking that the Plaintiff
¢ had undertaken to procure the release of the Udatavers when Pri-
% soners, as pleaded by the 2nd Defendant”—and ¢ there is nothing
¢¢ adduced to shew that the Plaintiff either bad, orcould be supposed
“ to have, any influence of the kind hinted at.”

6. On the above grounds the Civil Judge reversed the decree of
the Principal Sudder Ameen, and awarded to the Plaintiff, (Appel-

lant,) the sum sued for with interest and costs.

7. A Special Appeal wasadmitted on the part of the 2nd Defend- -
ant, that the two points involved in the suit, viz. 1st, {he correctness
of the construction put upon the document by the Civil Judge ; and
2nd, its legality, might reeeive the consideration and decision of the

Court of Sudder Udalut.

8. After a careful consideration of the ease and the dgcument in
question, the Court of Sudder Udalut take the same view of the

matter as the Civil Judge has done.

9. The document sets out that Duggapati Ramachendruppa be-
ing indebted to the Plaintiff in the sum of Rupees 250, the lst‘l?e-
fendant undertook to pay the same by instalments, the ‘ﬁrst of wbth
was to commence eight days after return of the Udatavers to theix
village. 'The Udatavers, who are represented to be people of rank
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i i ibly, when in jail, for their several
and influence, required funds, possibly o5 ;3!\” B o cedtmaiey

necessities, and their servant “ Ramac 7
obtained the same from the Plaintiff, upon the 1st Defendant exe

cuting the document produced in this suit.

10. There is nothing, however, in the document to shew that thtz
Plaintiff undertook to obtain the release of the Udatavers, or

exert himself in their favor, and the condition in the document,f ﬁtll::
the Defendant was to discharge the amount, only in the event o
ng no doubt, as the

Udatavers returning to their village, was owl 0
Civil Jadge supposes, *“ to the Defendant’s fear that, if the Udatavers

“ were not released from jail, their Goomastah would have no means
“ of re-paying the money, or would be less ready to discharge the

¢ debt.”
11. The Court of Sudder Udalut dismiss the Special Appeal
with costs.

991z Octoner, 1849.
PRESENT.
E. P. THOMPSON, Esquire.
No. 29 or 1849.

Regular Appeal from the decision, passed by W.A. D. INGLIS, Bsquire
Civil Judge of Chingleput, dated st November, 1848,
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“ Pagoda grants of Maunium lands and Merah, and obtained fresh

“ Zaree Sunnuds, for the Shrotriem Villages, and Merabs formerly

“ granted; that he enlarged and extended the Pagoda and purchased
“ expensive jewels for it; and that he, as Dhurmakartah or Church-
“ warden, managed the affairs of the Pagoda and enjoyed the emo-
“ luments ; that after his death, as his son Ramanoojarow was young,
“ his daughter Paupummal held the office, and after her the said
¢ Ramanoojarow, his son Pareya Vencatarow, and the latter’s son
“ Chinna Vencatarow (Plaintifi’s Father) continued lineally to hold
“ the Office ; that their Highnesses the Nawaub’s Sadatoolla Khan
“ Bahadoor, and Hoossain Dost Khan Babadoor Moobarick Jung
“and the Board of Revenue, granted Purwanahs in the favor of
“ Attanjeeyar Ramanoojarow, Pareya Vencatarow, and Chinna Ven-
“ catarow (Plaintiff’s Father), as Dhurmakartahs ; that, when Plain-
“tiff’s Father became old, his, Plaintiff’s, Brothers, being too young
“ for the office, a distant cousin named Ramarow was put in to act ;
“ that during the life of Plaintiff’s Father, and with his consent, the
“ Collector, Mr. Balfour, removed Ramarow, and appointed one
“ Streenevassa Ragavacharry to manage the affairs of the Pagoda;
“ that this person was removed for mal-practices by Mr. Balfour’s
“ successor, Mr. Place, who being of opinion that this and other
“ Pagodas in the District would be best under the Cirkar manage-
“ ment, retained charge of the affairs of the Pagoda from that time
 under orders from the Board of Revenne ; that after the death of the
“ Plaintiff’s Father, his Elder Brothers, Streenevasarow and Condul-
“ row, when they came of age, applied to Government, requesting
“ that on the restoration of the management of the Pagodas in gene-
“ ral to the Dhurmakartabs, that of the Pagoda in question should
“be given to them, and that in the mean time certain Maula
“ Maryadas,” attached to the office of Dhurmakartah, should at once
“ he restored to them : that on enquiry by the Collector, Mr. Hyde,
“ his Brother’s claim was found to be just, and the Maryadas and
“ emoluments claimed were ordered to be given up to them ; and
“ that thus, although the Government managed the affairs of the
“ Pagoda, yet all the Maryadas appertaining to the Office of
“ Dhurmakartah were enjoyed by Plaintiff’s Brothers, and after their
“ death by himself ; that the above assertions can be proved by the
“ yarious Orders issued and the reports made to Government ; that,
“ as thus shown, it is quite clear that Plaintiff is the person law-
« fully entitled to be nominated as Dhurmakartah of the Pagoda in

“ question.”

‘3. The Defendants urged among other pleas, 1st, that the value
of the thing claimed had not been stated in the plaint, as required
by law ; 2dly, that the Plaintiff’s claim having been rejected, and 1st
Defendant’s Father appointed by Government, the matter at issue
had been disposed of by competent authority, and could not be
re-agitated ; and 3rd, that the claim was barred by the statute of'limi-

.
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tation, inasmuch as the Meerassee in question was taken from the
Defendant’s ancestors more than 50 years ago, and retained by Go-
vernment, who have now restored it to them. ! ‘

4. 'The Civil Judge, after considering in detail all the arguments
brought forward by the parties, summed up his decree, in which he
dismissed the Plaintiff’s claim as groundless, in these words. ¢ On the
““whole it appears, firstly, that the Plaintiff has no right or title to
 the Office of Dhurmakartah, some of his ancestors having officiated
“ only as Goomastahs; 2d, that the Defendant’s ancestor Tautacharry
“ having been in 1794 declared to be the rightful Merassidar by
“ competent authority, while also the Plaintiff, and his Father, failed
“ to institute proceedings within twelve years after the establishment
““of the Zillah Courts, the Plaintiff’s claim, even if he had shewn a

“ better one than he has done, would be barred by both sections X
“ and XVIII Regulation 11 of 1802.”

5. From this decision the Plaintiff Appealed, recapitulating the

averments made in the Plaint, and impugning the correctness of the
Civil Judge’s award.

6. In this action 66 exhibits were filed by the parties, and a long
correspondence, extending over a period of more than 50 years,
was called for by the Civil Judge to elucidate the subject
matter in dispute, and on due consideration of the whole ease

the Court of Sudder Udalut are of opinion that the decision of the
Civil Court is perfectly correct,

7. From 1792 up 1o the present time, the right and title of the
Appellant to the privileges he now lays claim to, has never been
recognized ; whereas during the same period the members of the
family o)f the Respondents have been considered the lawful wardens
of the Pagoda in question. Tn 1792 4 violent dispute arose between

two sects of Brahmips, the T engall ’
‘ . and V
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“ their Goomastahs or manager.” = The names forwarded by the Col-
lector were those of the ancestors of the Respondents.

9. . In April of the same year, in requesting the Board to determine
who should in fature have the management of the temple, the Col-
leetor observed, “ A Bralimin named Tautacharry, whose 'ancestors.
“ for ages past had the management of the Pagoda of little Conje-
“ veram; and, until their dissensions with each other caused the Cir-
“ kar to interfere, who took charge of the Pagoda them-

“ selves, and which they enjoyed for some time. * * * B8icin

“ During the period the Cirkar had the management, the Origine.
¢ Brahmins quarrelling with the Moors, found means to
“secure the metal image belonging to the Pagoda which they
“concealed at Odiarpollam for the term of twenty-five years,
““ after which period, the Brahmins at last agreed to appoint the
“ ancestors of Ramarow as their Goomastahs, and for some years
“ the rites and ceremonies of the Pagoda were peaceably carried on
‘“ under their management, unti! the time of the present Ram Row,
““ who totally forgetting that both his ancestors and himself were
“ merely put in by the Brabmins as their Goomastah, had the auda-
“ city to assume the entire management of the Pagoda, and attempt-
“ ed last year, not only to make cyphers of those who by right of
“ inheritance were the real Churchwardens, but also made a bold
“ effort to carry on the Grand Festival, in which he would have suc-
‘“ ceeded, had I not prevented him.” R

pa

10. On a representation from the Tautacharry Brahmins, the Board
of Revenue in 1794 authorized the ﬁmu&nevas-
sa Ragavacharyar, the grandson of Tautacharry and the ancestor of
the Respondents, as warden of the Pagoda at little Conjeveram.

11, From that year until 1842 the record does not show that the
acknowledged position, which the Respondent’s family held in respect
to the Pagoda in question, was™disputed. In that year however,
when the Government resolved to give up all interference with the
religious institutions of the country, various claims to the Wn.rden;‘
ship of the Pagoda arose, and the Board of Revenuve in disposing 0
the same remarked, * the Board are of opinion, that there are in

# this case hereditary clai which could not justly be set aside.
¢ Though Ll.m%&eue’s researchies into the ancient pri-
“ vileges of the Tauttacharriar Iﬁﬁ_gﬁg is not so clear as could be
“ wished ; it is fully apparent that, if not the sole_controllers of the-
“ Pagoda, that family possessed at least the joint right of hereditary
“ supremacy in common with certain others. And the Board can-
“ not- consider that the illegal act of power, which resulted in their

1] lOSing that position, can foym a' gOOd gronnd {or refu’sing to recog-
““nize their title now. It is wi the

“ family is very numerons and_much respected, and they are of opi-
“nion that the best arrangement ‘or the Davarajahswamy Pagoda
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« will be to constitute Coomara Tautacharriar the head of the famil
“ to be sole Dhurmakurtah ; the dignity to be here(ﬁt%%y. ===

12. All the authorities therefore, for the last 57 years, have
had but one opinion of the claims of the Respondent’s family to the
office he now holds, and on what grounds the Appellant rests his
hopes to dislodge them and obtain the appointment for himself, the
Court fail to discover. The Appellant’'s exhibits, prove nothing in
his favour, whereas those of the Respondents and the public records,
show most distinetly that their ancestors have always been considered
and acknowledged to be tHe‘Qﬁg*lﬁ&Imemssid_;g of the institution.

13. The Court of Sudder Udalut dismiss the Appeal with all

costs.
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PRESENT.
W. A. MOREHEAD, Esquire.
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brought_ ance, with interest

unt of Rupee:
at one per cent
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4. The Defendant in his answer admitted that the Bonds were
genuine, but denied that for the second any consideration bad been
given. Its return, he alleged, had been frequently demanded and
verbally promised by Plaintiff.

5. The Defendant in regard to the first Bond, stated that the ori-
ginal debt contracted by his father in 1837 was Rupees 325, and that
by the addition of Rupees 316-2:0 of illegal interest it was in 1840
consolidated into Rupees 641-2-0; for the interest so charged the
Defendant denied his responsibility, and further contends that Ru-
}()lees (300) three hundred have been paid at various times in liqui-

ation.

6. The statements made by the respective parties were generally
supported by the evidence called by each.

7. The Agent in his decree observes © that the case in a great

, * measure depends on the credit and balince of probability of the

f the parties and their witnesses—and this
« Court after a full consideration finds that the balance inclines to
« the Plaintiff. It can hardly be supposed that the Defendant would
« have continued to liquidate his father’s debts by payments, in the
“ way he pleads, if he had intended; as he now does, to contest the
“ validity of the whole of one of the Bonds, and a moiety of the

“ other.” The Agent decreed for the Plaintiff Rupees 1,595-1-3

" and costs. Considering however that the demand originated in a

consolidated amount of principal and interest upon 2 former transac-
tion, the Agent did not allow further interest in bis decree.

8. Dissatisfied with this award the Defendant, as Appellant, filed
an Appeal, in which he denies that any transaction snph as was s’et
forth in the original plaint, ever took place between his (Appellant’s)

late father and the Plaintiff.
9. That in reality only the first Bond was given for the balance

of an old account, and that the 2nd Bond for Rupees 427-12-0 was
executed for money to be advanced by Plaintiff, but which he never

did advance.
10. No answer was filed in Appeal.

11. The Court of Sudder Udalat ona caveful consideration of
the evidence recorded before the Lower Court, can _ﬂnd no reason for
questioning the justice and propriety of the decision, at which that

Court has arrived.

12. Two separate Bonds appear to have been granted, because
the rates of interest charged in them differed.

13. The Decree of the Lower Court is afirmed with costs.
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i No. 59 Jr 1848,
o) Jrom the decisions passed b 1
ed at Secunderabod, dated 10th dssie™

RAM LALL
Bore 0000 E5 NN s Buras ......A]'pvl{ant'

M versus
MUSTAPHA ALLY KHAN s sissesan, Respondent.

T. RAMACHENDRIAH Vakeel for Appellant.

: oo Valeel

1.. Thisis , eel for Respondent.

1841, 8gainstan Appeal brought und .

assembled at S:;:maward passed by le‘i\d?ﬁcuon XV Aet X1 of
derabgd. a tary Court of ‘Requgug

2’ The amoun ] .

e tin d

as Principal and Interestm&lllt; :;t:?y }llyderabn(l Rupees 1,103-4-0 due
ent, '

3. The Defen '

5 Gy e dant L '
ﬁlaﬁ?;:f,h; thehsum Clai:el:lt%ngﬁ?t that he was not indebted to the
;. but. that } 3 no mone had b )
balance of gram dlﬁ.l::d hibeen paid by Pl);intiﬁ' zfxn g::::nltntl:;'m:

Rupees 803, Annas 4. m (Defendant), the sum of Hyderabad

4. The Plainti
Soucars, ¢ aintiff’s accounts w i |
derabad Ii:lllge:;v‘ggé i "'.p"“ede:flatﬁ]ael(}: ngd - o
the master of Defend"l‘0 paid to one Poora:l l‘ly Swas fhmet ox-
was paid on his own ant.  The above sum tl":e Dee{ cegaMDen e
5. TheD account, and not on that of hiae f:astz‘:’:“ene&’
- e ef‘ » g
the same pamei"vc}ﬁ??, dccounts were produced and exami
counts ; when they d lad préviously examined :l? ISI rerr o
;c o Rt eclared that, on a due adj ” glntlﬁ's o
60-8 Annas. ppeared a balance in Plaiill‘lliaﬂt::e‘gv%:' :sl}eRabove
s - of Rupees

6. The aw
“ had establi ard of t_he Court was, th s “ g A4tk 3
“ Two hundered and st e B e
E Lefe}}dant R L:;l!ty, Annas eight and E(')’ y erabad Rupees
all. forthwith to pay thelc:az:’ atnd.ﬁvmd the
¢ to Muneeram
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ember 1847, and 4th January, 1848, e
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7. The above decision is dated 17th September 1847.

8. On the 10th of December 1847 this case was by the Officer
Commanding the Hyderabad Subsidiary Force again referred to

another Court for fresh enquiry-

9. ‘Which Court decided in Plaintiff’s favor to the full sum claim~
ed, viz. in Hyderabad Rupees 1168-0-0.

10. No witnesses Were examined on Defendant’s behalf by this
second Court, a third Court was therefore assembled on the 4th
which Court the Defendant having failed to

of January 1848, before
attend, the decision passed on the 10th December 1847 was affirmed.

of Sudder Udalut
the 10th Decem-
he has been call-

11. The Defendant in his Appeal to the Court
complains of the proceedings of the Courts held on
ber 1847, and on the 4th of January 1848, whereby
ed upon to pay to Plaintiff the sum claimed.

12. The Court of Sudder Udalut,_haviﬁg_v copsidered”all the pro-

ceedings connected with this Appeal, is of inion that the decisions

passed by the Courts on the 10th December 1847, and the 4th of

January 1848, are illegal, and must be set aside.

13. The award passed by the Military Court of Requests on the

17th of September 1847 was not one which under Section X1 of Act
Officex to return for

X1 of 1841 it was lawfal for the Comman
o or another Mili Courtfif Requests.”

L : .
14. The Military Court of Requests of the 17th September 1847
cat in accordance with Section XVII of the same act, which provides
that, if the amount of claim shall exceed 200 Rupees, an Appeal shall
lie to the Court of Sudder Udalut. The paity dissatisfied with the
1d therefore have appealed to the

decision of the said Court, shou
Court of Sudder Udalut, and not to the Officer Commanding the

Station.

15. The Court of Sudder Udalut for the above reasons, annul
the award passed on the 4th January 1848, leavin it still open to
they see fit so to do, to file a regular Appeal to the

the parties, should S0 :
Higher Court against the decision passed by the Military Court of

Requests under date the 17th September 1847.

16. The Court of Sudder Udalut under the circumstances of this
case direct, in accordance with the provisions of Clause 2nd, Section

XXV Regulation XI11I of 1816, that the difference of the value be-
tween the stamp used for preferring a regular and summary Appea

be returned to the Appellant.
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3lst OcroBER, 1849,

PRESENT.

G. 8. HOOPER, Esquire.
E.P.,THOMPSON, Esquire.

No. 38 oF 1845.

Special Appeal from the "decision passed by G. S. GREENWAY, Esquire,
Civil Judge, of Trichinopoly, dated 14th April 1845, ‘

: VADAMALAY, CONAN......: wern s Special Appellant.
| versus :
RAMASAMY PILLAY, alias
VIKIL,
GOOLAM MOORTOOZAH .. ... .Vakeel for Special Appellant.
D. STREENEVASA CHARRY...Vukeel for Special Respondent.

Pll" The Original Suit was brought by the Special Appellant, as
hamtxff, to recover from the Defendants,(Special Respondents) jointly,
the sum of Rupees 3(;%being the amount received by them in part
}sayment of an order drawn in Plaintiff’s favor for Rupees 495, with
Interest thereon Rupees117, Total Rupees 417-0-0 undex the follow-
ng circumstances, viz. e

Dgf: (;I‘he Plaintiff having transmitted the said Order to the 1Ist
Di f:::d::::’sat Madras. tl ough the 2nd Defendant, whb.was his (ﬁ
he (15t D artner in M'rade, for the purpose of getting it cashed,
im%mt of 300 Rupees and sent it in Bank Notes to 2d Defe

y Post, but the letterif,maining the same, having by some means

} Special Respondent,

or e 5 i ination, the inti
other miscarried, and never reached its destination, the Plaintiff
never received the monay, | gl

Plz;:di If hse ?smstant J udge of Combaconum, on coqgi@gghﬁgn: of the

300 Rug e: one, passed judgment in favor of Plaintiff for the sum of

%! A pees to be recoyered, with costs, from 1st Defendant ; dis-
g interest with proportionate costs, and relieving the 2nd

Def , e
Pl: iz::;lﬁa}.nt from all liabiliry, whose costs he adjudggd to be borne by

4. Agai P ylstarre. 3
Zak Cgamst this dedision, the lst Defendant appealed to the

18) .
Sk b ‘i?c:fvc(;’mbacbnum,_ praying that Documents and witnesses
b S f? and examined on his part, which Appeal, on the
Trichinopoly ’E‘mi Courts, was transferred to the Zillah Court of
g, et st 31 cting Civil Judge of which Court by proceed-
Beinciial By e A4"},1¢ February 1844, remanded the Suit to the
er Ameen, with an injunction to include the 2nd |

Defendant

or Oppd::d :‘: :‘hﬁﬁpondent, and after taking evidence in proof of,

according to & Dpellant’s statement, that he had acted under and
g to 2nd Defendany’ > e acted under an

s instructions, to pass a decision de nove.

“

¥

dant), presenting it for payment, received thaﬂd /
antas

A F

s

: .tdixected 1st Defendant to remit the amow

* dar t in that way, but that the

A Jefendants had both carried out the inst
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5. The Principal Sudder Ameen having accordingly examined
Documents and witnesses on the part of the lst Defendant (Appel-
lant,) was of opinion that the loss sustained was occasioned by cir-
cumstances, over which the parties had no control, and ought there-

fore to be borne equally by the Plaintiff and 1st and 2nd Defendants,
‘and passed a De

e on 2lst January 1845 pﬁ:rdingly; adjudging

the eo‘sts also to be borne equally by the partiés

6 *&\'Iga'ms;
Defendant qdﬁ?ndmt, pref:tred thrde separate Appeals.

‘2p
‘When the .

L) -~

o T ing Civil Judge, paesing.! ne Decree, embracing
“three Appeals, annulled the Original Exf revised Decrees,
d dismissed Plaintiff’s claim, adjudging him to bear all costs

of suit ; on the grounds that shere was no proof that 2d Defendant

%r wmt by an order, as he
ed money to 2d Defen-

b

erts, nor that st Defendant *ever remi
2 ers filed, 8
.?ﬂant habit of sending Bank Notes to ¥
objected, until after ‘this loss occurred ; t
Bank Notes for 300 Rupees, in a letter wi

was proved by the witnesses; that it"wds clear that the?‘lsf
ructions of the Plaintiff,

2d Defendant never
e enclosure of

b

and that the loss, which ensued, was the consequence of those instruc-
i "o any misconduct on their part, who could only be consi-

ma,intx‘ﬁ’s Agents. b
A el

Jaintiff preferre Special Appeal, urging that in all
st Defendant never sent the Bank Notes by Post at all,
that t1 @g‘witnesses, in whose presence hé,,_avers_he enclosed them
 a letter, and to whom he entrusted it to put 1n the Post, may

h LA om : that the prevailing pigtice is to send half of
g & 5 ‘the acknowledgment

a Bank Note first, and then, on TeCEIPEEEEEg owle
o send the other half ; that the efendant in his letter
directed him to remit

thereof, t
) 1st Defendant of 8th May 1838, expre!

:fe ,
y money by a Hoondee ; and that, had he done so, it would not
Ve '-Iibst.

9. The Court of Sudder Udalut admitted a Special Appeal on
he gro nd, that it was clear upon an inspection of the letter of in-
tructions transmitted by 2d Defendant to lsf' Defendant at Madras,
that the latter was specially directed to forward the amount of the

' Bill drawn in Plaintiff’s favor, by an order or Hoondee ; and that,

ansmitted the amount

tes, which never came to hand, : b
made himself responsible 3 and that the Decree passed in opposition
“to so important a Document, W contrary to the es;abhshed practice

of Courts. ¥ e
efendant,

10. The ls& is Séﬁa}&ppeal answer, pleads

nothing new.

~ instead i to those instructions, he tr
=N ,AL_SBGanQ&?ungﬁg 3 d, by which act he had

‘-

ok,

dny
»

Decree the parties conc?ned, vize Plaintiff, 1s?

ed, that he was in the '

was put into the Post
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11.~ The- Court are of opinion, that as the lst Defendant (1s
bpuml Respondent) neglected to act in conformity with the specia
instructions transmittediin the letters addressed to- him by the 2nc
Defendant, to remit the amount in dispute by * an order ol
Hoondee,” hie, and he glone, must be held to be legally responsible t¢
Plaintiff (Special \ppcllant) for the same.

12. The Court thcrel()lc adjudge the (1st Defendant, 1st Specia
mvespondent) to pay to the Plaintiff (Special Appellant) the said sum of
three hundred (300) Rupcvs with costs thereon, but Without Interest,
which, with the proportionate costs they see no reason to allow.

13. The costs ofi the 2nd Defendant (2nd Special Respondent). L
be borne by the Spegial Appellant.
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No. 3,678.
PROCEEDINGS OF THE BOARD OF RevENUE, dated 10th August 1860.

Read Petition No. 2,080 of 1860, on the Board’s File, fiom Stri Kistna Tata Charry, Dhurma-
kurta of the Pagoda of Devaragaswami Zarat, Conjeveram.

1. Petitioner states that he is of the * Vadagala” sect, and hereditary Trustee of the Pagoda
abovementioned, and that influenced by sectarian feelings of animosity, but without any real cause
of complaint, a Tengala Brahmin, named Goomatum Runga Charry, has charged Petitioner before the
Sub-Collector of Madras with malversation of the Temple property ; that he has in vain requested
the Sub-Collector and Collector to dismiss the charge, or to require the complainant to deposit
a sum of money to be forfeited in case he fails to prove his charge, and that he therefore appeals

to the Board on the following grounds, viz. :—

That the complainant as a servant of the Pagodg, and thus subordinate to Petition«r, is
as such incompetent to prosecute a charge of malversation of the Pagoda property agaist his
superior the Dhurmakurta, in support of which plea he cites the Decree of the Civil Judge of
Chingleput in Qriginal Suit No. 25 of 1852, confirmed in Appeal by the Sadr Adalat Gartin
Appeal Suit No. 87 of 1837 (page 292 of the printed Sadr Court Rulings), and also the Decree
of the Sadr Adalat Court in Appeal Suit No. 49 of 1856 (page 258 of the same volume). He
refers also to the decision of the Collector on the complaint preferred to him by the Plaintiffs in
the Suit No. 25 of 1852, after the Courts ruled that they had no jurisdiction in such matters, and

e~

ard’s decision on the appeal to them from the Collector.

9. The Board find on perusal of the Decrees cited, that they in no way support Petitioner’s
plea, but merely declare that save for private injuries, such suits as were then under trial cannot
be prosecuted before the Civil ¢ribunals, but that the jurisdiction in them is vested in the
Revenue authorities by Regulation VII of 1817 ; and in paragraph 7 of the Appeal Decree No. 49
of 1856 (page 259 of the Rulings), it is expressly ruled that the servants in a Pagoda are not
by reason of their position as such, debarred from the exercise of the right common to them with
all other members of the Hindu community, of bringing to the notice of the tribunals vested
with jurisdiction in such cases, charges of misappropriation of Pagoda funds, &ec.

also to the Bo

Paragraph 11 of the same Decree which Petitioner cites, does not support his plea in

any way whatever.
3. Moreover the decree of the Court of Sadr Adalat in Special Appeal No. 140 of 1857
e 30 of the Decisions for March 1858), declares, “that eny persons conceiving them-
“ gelves entitled to complain of the mismanagement of such endowments as those in question,
“ may, at their option, report the circumstance to the Board of Revenue, praying the exercise of
« its authority under Regulation VII of 1817, or bring the matter before a Judicial tribunal,
« subject of course 0 the consequences of failing to prove themselves in a position to maintain
« such actions.”

4. As to the decision of the Collector of Chingleput on the complaint preferred to him
regarding the affairs of the Virarajaswami Pagoda of Trivelur by the Plaintiffs in Criginal
Suit No. 25 of 1852, which decision is contained in his Endorsement dated 25th January 1860
on Petivions Nos. 2,194, 3,236 and 3480 of 1859, and 35 of 1860, and to the Board’s confirma-
tion of his decision, the Board on reconsideration of the papers find that they were misled by
the language of parugraphs 9 and 3 of the (ollector’s Endorsement, which, not knowing of the

Appeal Decree of the Sadr Adalat in No. 87 of 1857, they were not in a position to test by the

(pag

actual decrees.

5. The Collector in his Endorsement stated that the matter of the DPetitions then in

question had been before the Courts, and - * rejected under the requirements of the Sadr Adalat
« that the Petitioners should first prove that they had a locus standi before they could be
¢ entitled to prefer their charge of malyersation against the Dhurmakurtas.
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Jourt under guidance. i padiiits
. : i8 - adompetant SRS : ¢ delivered to Peti .
““ Hence the charges having been already disposed 0(" by ok 1‘?0" the Petitioners Copy will also b sy Sea
: 1 Gy
““ Section 14, Regulation VII of 1817, and Section 10, R"g“hmo',‘ l. : them again before the ! /a
“ would seem to have deprived themselves of the power of bringing th 8
‘¢ Collector and Board for {resh investigation.” coc o o SR
i\ . o " aze that the charges had been tried in th
' 6. The Board inferred from this language that the charg

7 —
W ot
L . but : \
o declined to interfere; ‘
; on their merits, and rejected by a competent Court, and they there fore d"%hne‘j that Suit merely '
; ’ from the Appeal Decree in No. 37 of 1857, it is clear that the Court rejecte

Sub-Secretary,
3 he 3y Madras
: : jurisdiction, and that ¥ : , Collector of Madras.
on the ground that as not being for personal injuries, the Courts had no jurisdiction, o B To B. Cunliffe, Esq.,
Revenue authorities were the proper tribunal. x

g open to i
- \ 3 . ide it no l‘)“gcr ner.
Such being the case the late Collector was wrong in co.n.\mhnng Collector of Madras, Copy to Petitio
him to take up the Trivelur case, and the Board will therefore instruct thc- )0 ion take up and
Sl : o is discre
who now has jurisdiction in the locality in question, that he may at his ":;:; e the Ch,'“glepllt
5 a 5 » . Y, ' . . on ' )1
decide on its merits the plaint of the Plaintiffs in Original Suit No. 25 of | A
Civil Court’s file, should any one appear btfore him competent to prosecute it.

: fusal of
: i iti . oard is the re
7. The second point on which the present Petitioner appeals to the B

: il
: which shal
the Sub-Collector and Collector to require the complainant to lodge a sum of money
be forfeited in the event of his failing to prove his charge.

to ‘e B

. . i - wompetent !

It is sufficient on this to remark that the Revenue authorities are not €0 xgrciac B
N § i . $ e

make any such requirement, and that they would not be justified in refusing to

et
. ireme as not m
Powers vested in them by the law, merely on the ground that such a requirement W

by compliance.

. %

v e : . ition of the
8. At the same time the Board are of opinion that considering the Pomfol 4t Court
2 L : i ; 1e
Petitioner in connection with the Pagoda, which has been upheld by Decrees of the hig

iure
: il i e o enditur€s
- and involves the administration of its income and fxdp il
e Appeal Suit No. 29 of 1849 : ; . a
file of thy Sads ol Rk BRPOCY 055N the notorious antagonism between the V adeg e
S . : sat discretion 8 A
Tengala sects, it is necessary that very gre hlfgd'of el
. 558 3 -
B be vsed in entertaining such charges as the present, and that the European Officer in. €

iminary
ation will devolve, should satisfy himself by pcrsonal prel‘:i f 1 ¢
inquiries that there are reasonable grounds for believing that the charges, which the comp nan '

should be called on to specify distinctly, may be true, before he subjects the Dhurmakurta tohﬂ:‘v); F
requirements that may be viewed by his adversaries in the light of indignities, to which th'ey larly 1
| succeeded in exposing him, though they may fail to prove their charge. It is partw; ald : '. :
) necessary thatvany examination that may be needed of the assets in the Pagoda Treasury, 8 9 5 4 + Exd. J. Wright.
be made by an Officer above the rank of Tahsildar, The Board consider that the above P"?c;il'z ‘
tions are more especially called for by the present position of the Regulation VII of 1817, a < |
for its repeal being now before the Legislative Council, and as moreover the Sadr Adalat ]?ecro \
in No. 140 of 1857 above quoted, shows that the Civil Courts are open for the adjudicatlonhé | {
all such matters, while the Local and Home Governments have expressed their desire that ¢ i
?

-

the locality, on whom the investig

Revenue authorities should interfere in such cases as little as possible.

r
9. The last plea of the Petitioner is, that it is doubtful whether a Sub-Collector €&
exercise the powers granted by Regulation VII of 1817,

On this the Board have no do
13 constituted the local agent of the B
charitable endowments,
authority to exere

t
ubt whatever. By Regulation VII of 1817 the (?Olle"t:l
oard of Revenueia their capacity of guardians of religious ® 'y
and by Regulation VII of 1828 a Subordinate Collector has ex-ofic*

ise within his particular charge all the powers vested in a Collector by 377 e
Regulation, unless the contrary shall be expressly

declared in such Regulation, which is not the
case with Regulation VII of 1817,

: i
10. The Board of Revenue therefore decline to give the orders sought by Petitioner, ené |
leave it to the discretion of the local authorities to proceed with the inquiry or to dismiss the
F
i

charge, as may be deemed proper underall the circumstances.
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Ix Cox. 10r® Ocroner 1860, No. 5,121.

From B. CUNLIFFE, Es«q, Collector of MADRAS,
dated Saidapet, 9th October 1860, No. 407.

As directed by the Board, 1 have noticed by endorsement the Petition No. 2,615 of 1860, pre-

sented by Srikrushna Tata Chan.

2. On the same subject, T beg to forward a Memorandum and its enclosures drawn up by the
Sub-Collector, and & considerstion of these papers will give the Board a fair idea of the enquiry as
far as it has procceded. and more especially with respect to the bundle of papers now in the custo-
dy of the Sub-Collector, the restoration of which petitioner 80 greatly desires, and against the use

of which in evidence he so strongly protests.
8. As the petitioner against whom the charge of malversation has been brought is the high

oriest of the sect of the Vadahalays, among whom are to be found many influential public servant®
both at the presidency itecll and in this district, the pending enquiry excites, as Mr. Ellis observes,
“ intense interest” among the native community.

4. The Sub-Collector is well aware of the Iaborious nature of the enquiry, which should in
his opinion be institated in justice to the parties complaining, and of the various motives which
_will be aseribed to him by the followers of the two principals, whose eondnct as trustees is to come

under examination ; but he will not shrink for these reasons from the petformance of that which he
conceives to be his duty, though he would be glad to receive and be guided by the opinion of the
Board on the justice and nocessity, as supposed by him, of the case being enquired into by the
revenue authorities who are at present the constituted guardians of the interexts of these native reli-
gious institutions.

5. The packet of papers was, strictly speaking, illegally obtained, that is, it was snatched by
the complainauts when they saw that there was no chance of its being regularly delivered up, and
they refused to part with it, except into the hands of the Sub-Collector, knowing well that it would
not be re-produced if given up ip any other quarler.

6. 1 am afraid that if, 10 enquiries into alleged pagoda frands, wo call upon the trustees
to render nccounts and receive in evidence only such papers as may be said to have come from legal
custody, and declare that the parties on their trial can be responsible only for accounts tendered
by themselves, such enquiries will be useless and an object of ridicule with all concerned.

7. 1t would much assist us if the Board (if of opinion that the case should proceed), would
declare if papers thus obtained could be used on the trial, even should it be intended to put aside all
documents which are not accounts of expenditure. That they could have been obtained in any
other manner, T do not believe, and it is certain from the strenuious offorts made to suppress them
that they contain information of the last importance to the pagods managers.

8, I will only sdd a word upon the statement in the petition, that 1 declined to interfere in
Mr. Ellis’ proceeding>

0. Ay an appeal, which I have invariably received and disposed of, lies to me from the cove-
nanted and other officers associated with me in the administration of this district, I never interfere
with the discharge of their current duties, and 1 should be the less inclined to do 5o in the instance
of an officer of Mr. Elli’ standing and experience i & matter oceurring in a portion of the distriet
under his own immediate charge, and in which he had equal jurisdiction with mysell. He thought
it right to take up {he case under the discretion vested in him by the Board, and it was not, I think,
for me to prohibit his doing o, though I shonldhnbeenpupud on appeal to bave i

his proceedings.
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No. 4,890.

ProCEEDINGS OF THE

*

Read the Endorsement
Poard's No. 221 of 1800,

Jonjeveram, calling on {he Board to réport what h

Potition No. 2,615 of 1560

Do of Poard on do
From Collector of Madms 10 Dosrd, dated 9th, in Cons,, 10th

October 1560, No. 8,141,
Board's Procoedings, No. 4,671, dated 10tk October 1500.

(A truo Extract.)

[oJ. D. Bourdillon, Esq., Secretary to Government, R. D.

ixd, J. Wright.

Boarp oF REVENUE, dated 2

of 1860, from the Durmakurta o
as been done in the case.

a

5th October 1860.

of Government on Petition No. 2,776 ‘

f the Devarsjaswami Pagoda at

Endorsement of Collector of Madras, dated Oth October 1860, on Ol‘dCTEd that the papers noted in
the margin be submitted to Govern-

. P

ment as farnishing in full the informa-
tion they require.
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