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_ PBritish India is entitled to take
this question strikes at theroot 0

~» and other aneient authorities.
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Proceedings of the Madras Government, Revenus Déﬁrtment,
8th October 1860.

No. 140. Read the following letter from CLEMENT DALE, Esq., Government Pleader
SHEEs Aakah, 8 oot BOURDILLON: Lsq., Secretary ‘to Government, dated
Madras, 29th September 1860, No. 145:— :

SiRy
1. In continuation of the letter [ had the
pernment Pleader, to Chief  honor to address to Government and of the order
Sgp&embeVISGO, No.. 137. “thereon rcspec&ivgly noted in the margin, I do
ent, 26th Septem{)e? 1860, my self the honor of enclosing a printed copy ot the

Letter from Go
Secretarys 21st
Order of Governm

No. 1,715, Revenue Department. judgment of the Lords of the Judicial: Committee

p , f ) o.f" the Privy Council on the appeal of the Collector
of Masulipatam against Cavaly Vencata Narainapah.

g, 1 have procured this from the Registrar of the Sudder: Adalat, it is the only copy 1
could procure, and it was handed'to me subject to my returaing it, should the Court l‘t‘quirc.it.
o the honor to request that this copy may be returned to me.

o been usual for the Solicitor of the East India Company in London to
ent several copies of the joint Appendix cases, &c., printed in Kngland
] Committee Counsel, &c., together with copies of Shorthand Writers’
It would be very convenient that 1 should be furnished with a copy

Goyefnment prior to the Suit being heard again in the Sudder Adalat.

g. Ichas hithert
forward o this Governm
for the use of the Judicia
Notes, the judgment, &e.
of these, should any reach

4.« +The 90th of October has been fixed foreuch hearing.

B, . The Honorable the Grovernor in Council will observe whatissaid in the last paragraph
of their Lordship’s judgment. He will also observe what their Lordships say in page 5 near
ding theabsence of evidence on that point. Should His Excellenes in Couneil

the bottom regar _
be disposed to eptertain the suggestion ‘made by their Lordships, I would submit that caretul

examination will be required b

-
—

efore the amount actually advanced can be ascertained.

-

of the Judicial Commiltes of the Privy Council, on the Appeal of the

 Judgment of the Lords
Collector of Masulipatam V. Cavaly V encata Narainapah, from Madras, delivered July 30, 1860.

. PRESENT :

% ; : By Lorp JusTICE KNIGHT BRUCE.

Sz EpwarDp RyYAN.
Torp JusTice TURNER.
Sig Joux Tayror COLERIDGE.

PR

Sir LawRENCE PEEL.
Sir James W. COLVILE.

e OF thgarious questipus that have arisen in this case, th= pnly one which appears to have
been argued inthe Court of Sudder Dewanny Adawlut at Madras—certainly the only one decided
by that Court—is, whetliet, on the death of a Brahmin without heirs, the Sovereign power in

his estate by escheat. The decision of the Sudder Court upon

f the Appellant’s title ; and its correctness is therefore the first
thing to be now considered. : g :

~ The learned Judges of the Sudder Dewanny Adawlut have treated the guestion as one to be

du law; and, recognizing the general right of the Crown or other

power by escheat when there is a failure of heirs, have adopted and enforced an excep-

tion as to the property of Brahmins, which is supposed to result from certain texts in Menu

The arguments addressed to us have also assumed the applica=

bility of the Hindu Jaw ; and their Lordships therefore propose to deal primarily with the question,
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"8 Pq-ocggd;:q;;s of the Madras Government, Revenue Department,
' A e S S R FR R T S A 8th October 1860,
Proceedings of the Madras Government, Revenue Department, g | e R e S R e e
8th October 1860.

wner, any question touching the inheritance from him of his property is determinable in
hY s . 5

i r p,ersonal to the last owner. This system is made the rule for Hindus and Mahomedans
a manne .

whether that law, as it now obtains in British India, has, if applicable to the case, been properly B by positive reculation ; in other cases it rests upon the course of judicial decisions. FPut when
3 ; { o 5 . v v
Leld to be fatal to the Appellant’s title. : - . A ly that by the law appllcable to the last owner, there is a tolal failure of heirs,

it is made out clear

For the exposition of the Hindu law on the point, it is unnecessary to go back further than then the claim to the land ceases (we apprehend) to be subject to any such personal aw; and '

|
R | : 15
. the ** Mitacshara.” ‘That treatise, the highest authority on the law of inheritance in the part of & ’ as all property not dedicated to certain religious tl'ulsts n;ust hhave 'som‘e' legal ow;er’ nd] therg
3 1ndia where the Zamindiri, the subject of this suit is situate, comprises, amongst other authori- . ‘ can be, legally speaking, no unowned ‘property, the Lu.v O‘ISSC ea)t: I'Hte“reﬂes‘ ;m pre al_s‘,ranrv
ties, the passage of Menu which is principally relied upon. It is, however, fromathe consideration 3 is adopted generally in all the .Courts o; theC couatry :lh' (:‘ }1;;:::;‘ (:;::m&):,zr;r:: :t;?ﬁ;
k. of the whole chapter of the work, and of the different authorities which are there colliected, ; the State must be oWner as ultimate lord.  Consequently, the ¢ ne t, ;
; |

might have been considered with reference to this principle.
East India Company o. the Mayor of Lyons (1 Moore, Ia:s Indian

‘ taken together, that we are most likely to arvive ai & iight conception of the law, resent instance,
=] 1 i< P

The important passages are in Articles 3, 4, and 5, of Chapter 11, Section 7. | 3 ¥ In the case of the bt A bold Lt Briviah Trdia o

) i i | i whether a.

From these it would appear that the beneficial enjoyment of a Brahmin’s property ought = | APP9315)= ‘h‘? questlgn B}‘::))::nds oef 2 Presidency town. It was decided, on appeal here, that i

not on his death without heirs to pass to the king ; thatit ought, in some way or another, to pass | lands were Y“ho‘fl'tlt]:a\md ieh disabled an alien rom holding land against the clam 25 thie
. ) TEL 2 ey s . aw of lungt LEE i &

to ‘other Brahmins. But the texts also show that it is not to pass to Brahmins generally, or even | part of the 3 UL e o he reasons and principlee of the decision do not

to any definite or well-ascertained class of them,

: ‘ Crown had not heen intro

dx g : ! 13 \ g st i e at they take | resent
he persons to take the bemeficial interest are ¢ Lordships to be inconsistent with the view that they take of the presen

to be Brahmins having certain spiritual yualifications ; they are to be pure in body and mind, - appear to thel

| j:i ‘:x:-i;«;th(‘)\gepr;:;:l;znt’l::el::x:asi.“eifntel:isa:): thfe law, i!:.seems tf) imply a power of selection ; ; contr:w:::f- AR T idu low h?d expressly provided thet, upon ‘th'e Juitliofa
»t > ; , of the property in somehody. It cannot be 4 5 P . dinarily so-called, his property should pass to some definite person or
| su*_’Pose_d e th? HESPRORRE 0 oLy e Tpun e e 5 o1& Incutihof of ik Saste Brshio’ 2 ?elfs’ ‘01' . )?:t admitted, in the case of a Brahminica! succession, collaterals
: iy wathoyd helfs v s hold it, subject, perhaps, to the condition of showing that he possessed 4 class of persons ; 1-f’ 4 IF(:mrzlc;,in in the cas; of succession to a Sudra, there wonld be ground
the personal qualifications which the law requires. ¥ more remo.te than lt'v]wuf t},: Chown, ‘becausé there would, by Hindula-s, he some person i
It appears to their Lordships that the passage quoted by the Mitacshara from Nareda, in ¥ for excludm%’,‘ thi ?u : oab‘e of succ,eed'm; . but here the Court of Sudder Dewanny Adawlut
the very seetion which cites the prolibition of Menu; shows what the law in its utmost strictness ; the m-xture o'i ‘aﬂ o clp‘t it terms the primary declaration of Men1 t1at the property of a
was. ‘L'hat passage is—** If there be no heir of a Brahmana's wealth, on his demise it must be jA’ g (!eClSlOﬂ # W‘;‘ taken by the King.” That declaration is coitained io an article (see
“given to a Brahmana, otherwise the King is tainted with sin.” In other words, the King is to take k- | ¢ Brahmin shall nevc;r_ he :ssumil:lﬂ' a compiete failure of heirs, negatves the King's right to
the property, but to take it subject to the duty, which he cannot neglect without sin, of disposing * | Menu,.l.and i lcw%ilst it afﬁ”rms his title to the wealth of all other classes in such circum-
of it at his discretion amongst Brahmins of the kind contemplated by the precedinz texts. i ¥ i i Brahminical prc;pell‘.tYs with the question, the Sudder Court was, we thak, applying the actual

3 TV this e 60 i appears to their Lor(lships that, according to Hindu law, the SildnE the : \ stances. I(;l;;in:;f\ ‘ﬁi,‘i“ der(‘,ganion of the geueral right of the British Sovereignty.

or suppose

Their Lordships’ opinion is in favor of the general right of the Crown to take by escheat
elr 10

King by escheat to the property of a Brahmin dying without heirs ought, as in any other case,

tn' prevail against any cfla.xi‘ma-nt who cannot show a better title ; and that the only question that Hindu subject, though a Brahwin, dying without heirs ;.m(l. they think that the
avises upon the auhorities is, whether Brahminical property so taken is, in the hands of the . the land of a L4 the Zaminddii in question (subject or not subject to a trust) ought
King, subject to a trust in favor of Brahmins. In this suit, where the issue is between the '.: 1 ; claim of the Appe.llaut tOb - “absolutely, of t0 the extent of a valid and subsisting charge,
Government claiming the propertv (whether subject to a trust or not), by escheat, and a party ' , to prevail, unless 1t hasl efvidow Lunchmedavummah in her lifetime.  In the latter case, the
. claiming by an adverse title, it is unnecessary to decide whether the duty imposed upon the : \ defeated by the' acts Oft‘ee bo entitled to the property subject to the charge. -

King is one of imperfect obligation, or a positive trust affecting the ProP;rty in his hands, or | Government g c-ours : ¢ the Sudder Adawlut cannot stand. The manner in which it
E whether, if a trust, it is or is not one incapable of enforcement by reason of the uncertaint): of B | It follows that the decree 0 ]t i 0;‘ e o N
it.s (?bj(‘.cs' LB Ufm‘ecessary to decide on the arguments addressed to us concerning? j i ought to bpvarie: depe“ds ‘il“:lon :x::s of Lutchmedavummnh in her lifetime. On none of these

' distinction or supposed distinction between the Brahmins who have been called * sacerdotal e | appeal touching the L d-led-cated On some of them, as, for instance, the effect of the o
¢ Brahmins” and the ordinary members of the easte. For assuming that the Appellant’s title is to ! has the Sudder Ad&\"l“'t -a Jf‘ ‘ ]ariy S it 't Rave the judgment of that Court. Again
be governed by Hindu law, and assuming that there is no valid distinction in this matter between ; N Collector’s acts in 1841, ‘t,ls pdftlc‘:ioubtful whether the present record affords the materials

sacerdotal and other Brahmins, their Lordships, for the reasons above stated, weuld be unable it appears to their L.ordsh\[')'S :;t?i,sion % euiiic 6F thiose questions: There is little, it any, lega! : SRl

to concur in the judgmen!. under review. g requisite for the Satlsfuct:_‘lﬁ PSRN made to the widow, or of the necessity for lhe.m. }It .f

g ' evidence of the nature of the what was the naturs and what the edect of the proceedmgs 0y : "

Their Lordships, however, are not satisfied that the Sudder Court was not in exror when it - e Tuords

treated the Anpellant’s claim as wholly and merely determinable by Hindu law. They conceive .'\‘j oo el lmuclL‘i\::lt::fktt;loe“Razeenameh was suspended. : In these circur;l;falnb:, it Gy
(hat the title which he sets up may rest on grounds of general or universal law, v?wh :::u:;e:}?ey would have been glad to detgrmine, !fththey e(:i‘:kt‘l’\eta;pe:.l&;o the Sudder .
! ips an 1
The last owner of the property in question in this suit derived +her title under an express + 38 :ﬂlr)m’l decree, do not feel .that ﬂ"ey c;“ 1:::T-Hn ,“:m‘:m:}fe general right of the Government b»y
grant from the Government to her husband, a Brahmin, whom she suceeedel as heirvess-at-law, X Adawlut for further heal‘n.\ga e % ec} beeu- established. It is right, however, to state
5 1f, upon her death, there had been any heirs of her husband, those heirs must have been ascer o escheat {subject oF gos suk).?e?t 3 a‘ lmit) w:;ceedings of the Sudder Adawlut, under the dafes
tained by the principles of the Hindu law ; but by reason of the prevalence of a state of law in e £ further their Lordships’ opiuion thh; t;isf of October 1854, at pp- 32 and 84 of the Appendix,
the Mofnssil which renders the ascertainment of thie heirs to take on the death of an owner of 'v 1 of the 27th of October 1833, ham[littleeof the Appellant in this suit; but that th'e)" do‘ amt'\u‘i.\t {t:i
property, a question substantially dependent on the siatus of that owner. Thus the property 7 3 * do not constitute any bar .tt; twf:;ch s aihhf of the cause; and until its final adjud
being originally, and remaining, alienable, might have passed by acts inler pivos in succession te an award O‘f pUSS€SSl2n' WI}t! ]no’ int;rfcl'e- i '
British subject, to foreign European owner, to Armenian, to Jew, to Hinda, to Mahomedan, $« e cation, their Lordships wa J
Parsee, or to any other person. whatever his race, religion, or country. According to the law v
administered by the Provincial Courts of British India, on the death of any owaer, being abso ff
A Y ' s
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Proceedings of the Madras Gowrnment Revenw’ ])epartmvnf
8th Oclober 1860.

> e s R R ST '_,M,._.-, e NGNS - S S GV R ok 2, o D
T Their Lordships desire again to suggest, for the consideration of the parties, that :
v | arrangement for the surrender of the Zamind4ri to Government, upon payment of what is du
. the Respondent for the advances actually made, would probably meet the real justice of the c.
| and save both parties from protracted litigation.
No. 141. ORDER THEREON, Sth October 1860 No. 1,821.

1. Ordered that acopy of this letter anof its ~r-c‘mu*n ha forwarded to the Board of
Revenue for their information, and for report on the last paragraph. The printed copy: of the
judgment of the Lords of the Judicial Committee of the Privy Council will be returned to
Mr. Dale as requested by him in paragraph 2.
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