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Proceedings of the Madras Government, Revenue Department,
Jrom 16th to 22d July 1859.
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No. 3. Read the following Extract from the Proceedings of the Board of Revenue, dat;ad
7th July 1859, No. 2670.

Read letter from the Collector of Salem, dated 28th June 1858, No. 117.
(In Con. 4th July 1859, No. 3191.)

i In the above letter Mry. Smith, the Sub-Col-
ourt o em., . ; i
0B 5l 1859, lt.actor in charge of Salem, reports the institu-
Komara Cownden. | Piffts. ticn of a suit against him in the Sub-Court of

Palamy Cownden. ) Sal o g \
= alem, and requests permission to defend it at

M. P. Cownden. the vokis
H G Smith, Esq., Snb-Co]leetor.r} Defts. public cost.

Vencatnaranapah, Tahsildar o

Parsmuity. 2. The cirumstances under which this suit

has been bronght are as follows :—

3. Plaintiffs on the 21st May 1858, applied for two plots of waste land and three hours
later on the same day first Defendant also applied for them. The complaints preferred by both
parties to the Sub-Collector on the subject, were sent by him for report to the ‘Tahsildar, who,
instead of awaiting his orders on the case, placed Plaintiffs in possession. The Tahsildar’s re-
ports not appearing satisfactory, the Sub-Collector reserved the case for the J ummabundy and
then decided in favor of first Defendant, adjudging him, however, to pay the Plaintiffs the ex-
pense incurred by them in bringing the land into cultivation and the mailwarum or Government
share of the produce of Fusly 1268,

4. This decision, on appeal, was confirmed by the Acting Collecter as « strictly legal,”
though in his view incorrect.

5. Plaintiffs’ object in the suit is to reverse these decisions and have a puttah for the lands
issued to them,

' 6. The grounds on which the Sub.Collector decided in favor of first Defendant were, that
* " he had a preferential right to the lands in consequence of having held them some years previous-

ly; that Plaintiffs’ application contained a stipulation that they would forego their claims if ob-
jections were raised to a compliance with it; that first Defendant had actually commenced to
cultivate the lands three days before his application and Plaintiffy cunningly anticipated him in
formally applying for it, by only a few hours ; that first defendant was the larger landholder and
more likely in consequence to pay his assessment regularly, and that as the onl ¥ channel by which
the disputed lands could be irrigated, passed through first Defendant’s property, their transfer to
Plaintifls was likely to cause future disputes.

7. The Board are of opinion that the p}aint can be successfully answered. In their spe-

cial Appeal Judgment, dated 18th December 1858, No. 136

Decision of the Sudr Udalut, De- of 1858, the Sudr Court decided, that occupancy, obtained
cember 1858, pp. 270 and 271. under the sanction of subordinate Revenue officers, and

’ unsupported by a puttab, can be legally disturbed by the
superior authorities of the district. The case in which this decision was passed is stric tl y analogous
to that under review, and the Board are of opinion that the answer should be mainly founded on it.

8. The Board are also of opinion that, under the circumstances, the Sub-Collector acted
justly in not giving Plaintiffs the preference, merely because their application had been received
three hours sooner than that of first Defendant when they knew that the latter was about to ap-
ply for the lands and had commenced clearing them with the privity of the village officers. At
the same time the Board deem it proper to point out that first Defendant had no absolute right
to the land on the plea of previous occupancy, and could not, on that ground alone, have chal_
lenged the Sub-Collector’s decision, had it been adverse to him. He held the lands only up to
Fusly 1239, when they passed, by a sub-division of property, into the possession of his son, who
relinquished them by razeenamah in Fusly 1258, from which period up to Fusly 1267, they re-
mained waste, There can be no doubt, therefore, that the right of first Defendant as well as of
his son, to the lands had wholly lapsed, and that neither of them could now have demanded its
unconditional recognition by Government, independent of all other circumstances. It would
manifestly be unjust to the community at large, if claims to land could thus lie dormant for
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years, and be revived, without prejudice, whenever an applicant comes forward and seeks it. In
the present instance, however, as already stated, the Board think the Sub-Collector acted justly

as well as legally.

9. The Board would propose the following answer, as it does not seem to them to be ne-
cessary to enter into details, so fully as the Sub-Collector has done.

10. The time for ﬁling the answer will expire on the 3rd proximo.

11. The Board presume the conduct of the Tahsildar in settling the case, when ordered
only to report on i, has been duly noticed.

(A true Extract.)
(Signed) J. D. SIM, Secretary.

DRAFT ANSWER.

Plaintiffs having obtained possession only under sanction of the Tahsildar, and having no
puttah, it was competent to the Sub-Collector and Collector to oust them, under the ruling of the
Sudder Udalut dated 18th December 1858, in their special Appeal Judgment No. 136 of 1858.

9. The Jands in dispute having been waste for ten years, the Sub-Collector was not bound
to give them to Plaintiffs, merely because their application was received first by three hours and
without reference to other circumstances.

3. The rule of priority of application is not absolutely binding on Government and does
not supersede all other claims.

4. Plaintiffs’ application itself contains a stipulation providing for its being null under such
circumstances as have led to its being rejected in this case.

5. First Defendant has a preferential claim to the lands, having commenced to clear them

with the knowledge of the village officers three days before Plaintiffs applied and having held

them years ago.
6. The Sub-Collector and Collector acted officially, and, as the decision of the Sudder

Udalut already quoted shows, within their jurisdiction.
(Signed) J. D. SIM, Secretary.

No. 4. OrpER THEREON, 16th July 1859, No. 947,

The Honorable the Governor in Council grants authority for the defence, in the first in-
stance at the public expense, of original suit No. 5 of 1859, instituted in the Subordinate Court
of Salem against the Sub-Collector of that District and others, but will determine when a copy
of the Decree is submitted, whether the costs, if any be adjudged against that officer shall be
borne by him or by the Government.

The draft answer prepared by the Board of Revenue will be substituted for that proposed
to be filed by the Sub-Collector,

The Board will require the Sub-Collector to explain for the information of Government
the extraordinary delay that has occurred, more than two months, in reporting this case.

(Signed) J. D. BOURDILLON,

Secretary to Government,

In CoN. 4ru Jury 1859, No. 3191.
From H. G. SMITH, Esq., Sub Collector in charge, SALEM,

; dated Salem, 28th June 1859, No. 117.
T have the honor to submit translation of a plaint in O. No. 5 of 1859, filed in the Subordinate
% 9nd Defendant. Court of Salem against me (Sub Collector* of Salem) the Tabsildart of Para-
+8rd  do. mutty and anotherf and the draft of an answer proposed to be filed by me and

i Ist do. i .
* to request the Board will be pleased to obtain th i ‘
my defending the Suit at the public cost. 3 s Government e

2. The Plaintiffs” object in bringing the Suit is to recover s . 3
Tahsildar had put in their possession on their Durkhast and whiclf(}ss::(;:;zd o:tcsﬁia;{llu}:];dfstﬁw? Zttﬁ
ment to be given to the Ist Defendant. My reasons for so doing are explained in the draft answer.

3. I doubt not the Board will be of the same opinion, that the claims of the persons who held
lands for a length of time and left them subsequently, owing to the high assessment, should not be over
looked when the assessment has been partially and 1s about generally to be reduce é i

4. 1In regard to the stipulation referred to in the answer, I beg t e ;
taken by the Tahsildar in the Plaintiffs’ Durkhast with reference etgo :nst?):%::m ift:l]ii s(t:lgm:rn ﬁ:s
Brett, dated the 26th May 1856, paras. 4 and 5, a translation of which is enclosed. Though in
Mr. Brett’s order it is stated that such stipulations should be taken in the Durkhasts w;h'en theug li-
cations for lands are for full teerwah, still the Tahsildar appears to have taken the order to be a geg)ral
one to apply to all cases and accordingly has done so in this case in which the Durkhast was for cowle.

5. The Plaintiffs, in the stipulation above referred to, consented t o thei X 2
objection should be raised to the lands being given to them. The orde(rJ o%lgzr.u ref:;i“(‘ii‘;leaclt? st}lxi;: 2
sufficient time should be allowed and if within that no objection should be raised, the lands should be
put in the possession of the Durkhastdar. i

6. In this case a claim by the 1st Defendant was almost immediately brought. Complai
also sent to me by both the Plaintiffs and the Defendant. The petition fxrom tEe Plainotlx'ns :l:nt:;)l:;]f
ing that they presented a Durkbast to the Tahsildar but that the Tahsildar did not make over the
Iandﬁ to themﬁwa: received mdm)’ °ﬂli1°e on {:heM#ZSth May. . The 1st Defendant’s petition complaining
to the same effect was received on the 27th May. Both these complaints
sildar for report on the 8th and 10th June respectively. UM lallp Were welectod to Sne Tah-

7. The Tahsildar, instead of reporting on the complaints as required or referring i
do in a case like this for my orders, made over the lands on the ‘§7gl§e Ai)l;;ste nl.l;gslttgst}}:: ﬁﬂ;&g
for fall teerwah to which they consented finding thet they had not sufficient putcut land for obtaining
the lands on cowle. g

8. On the 14th January last, I imposed on the Tahsildar a fine of R 2 :
directed him to send his report immediately. He sent in his report on the 2311':1])3?11;:15? 1:}11: gzlta{)ez;gd
satisfactory I sent an order on the 3rd February to enter the dispute in the Takarar book at th g
proaching Jummabundy settlement, when I decided the case in favor of the lst Defendant e ap-
. D f%;he P laint(ilﬁ's subseqtllientl)(fl &pp Eale.d_ to Mr. Hathaway, the late Acting Collector, who on a
review of the proceedings confirmed my decision—a copy of Mr. Hathaway’ Y 4
Board's information. Py a v away’s order is enclosgd for the

10. Notwithstanding a claim by the former ocecupant (1st Defen
than the Plaintiffs’ Durkhast or mucyh within the tim}e): speq(ziﬂed in Mdﬁn]?r;:t?ss }gfrf;if 813:1:1.8 lséer
which the stipulation referred to was entered in the Plaintiffs’ Durkhast, viz. 15 da s, the Ta:huillld::
put the lands in possession of the Plaintiffs instead of giving prei'erence’to the 1st I))YB,feﬁdant o; the
ground of his claims being stronger from his having held the disputed lands formerly, besides bein iln
possession of the adjoining lands paying a large revenue to Government and (as would have bee‘ngthe
most satisfactory course) without referring the matter before putting the Plaintiffs in possession of the
lands for mef oiders,dparticulzrlg when a ff;s;)ox't on the subject was called for by me." :

944 the order passe me in favor of the 1st Defendant to remedy th si
ings should not be considered by the Board to be judicious, I shall take mia.suiesT :gq;leedaige!t){xzf-efg;
Suit cannot be compromilsled. &

12. The two months’ time allowed by the Court having expired on th i
tained a further time {rom that date of 6 wieks. Srg e §4as meinot, 1 hve oir

Evc. 1.
TransrATION of a plaint instituted in the subordinate Court of Salemin O. S. No. 5 of 1859, by

(1) Kowara Counden, son of Sengoda Counden and another (2) Palany Counden, son of

Avanasy Counden, Vellala by caste and cultivators by profession, residing at Arasampoliem in
the Talook of Paramnutty against Molapudoohay (1) Palany Counden of the above mentioned
caste.and village, (2) H. G. Smith, Esq., the Sub Collector of Salem and (3) Vencatanaruapah
Tahsildar of Paramutty, Defendants. :

The Plantiff prays for a decree to confirm the possession of two plots of Mulgoozary Poonjah and



garden lands hercunder described measuring A, 9, G. 15, A. 10, assessed at Rupees 40-2-8 and produc-
i?g annually a Mailwaram produce of Rupees 107, aud to order a puttah to beissued for the lands in
their name. : drrs

2. The Plaintiffs state that the lands under dispute are situated in the Village of Cooroombal
Mahadany ; that about 12 gears ago the former holder, Sengoda Counden, threw them up ona Razeena-
mah ; that on the 5th of Vyasy the year Ralayootilty, they presented to the 3d Defendant a Durkhast

for the lands for Fusly 1268, that the defendant reviewed their Durkast and in supercession of the one
presented by the 1st Defendant on the same date, taken from them on the 9th idem a Caboolyah for
the payment of the full assessment and sent orders to the village Monigar, Palany Counden, to put the
lands in their possession ; that they cut down the trees on the land, levelled the ground, and improved

the spot at an outlay of Rupees 42 ; that they cultivated the lands with Poonjah produce for Fusly 1268
and enjoyed it and paid the five kists due to the Government; that while so the 2nd Defendant at
the time of the Jamabundy settlement had them and the st Defendant in attendance and said without
~any reason that the 1st _')I?gfgpd{lnt had right to the lands and refused to give the Plaintiffs a puttah,
aud that according to the provisions of the Hookoom and cowelnamahs and to the Revenue Custom
they have every right to the lands. For the above reasons the Plaintiffs have filed this suit, and pray that
a Decree may be passed in their favor.

8. The lands in dispute are bounded on the East and South by the Cavary river called Molla Poo-
dookay Poonjah on the North by the Pillyar Coyil Poonjah, and the West Raj Ettary. Its Nos. and
measures in extent, No 71, A. 6, G. 23, A. 15, assessed at Rupees 19-4-11 and No 72, River Channel
A. 2, G. 38, A. 13, assessed 20-13-9 Rupees.

(True Translation.)
(Signed) H. G. SMITH,
SALEM, } ; Sub Collector,

(True Copy)
(Signed) H. G. SMITH,

Sub Collector in charge

28th June 1859.

Enc, 2.
Drarr of an answer proposed to be filed by H. G. Smith, Esq., the Sub Collector of Salem and
the 2nd Defendant in O. 8. No. 5 of 1859. '
The object of this suit is to recover possession of two plots of Malgoozery Poonjah and garden
lands, and to obtain a puttah for the same in the names of the Plaintiffs, ‘
2. At the time of the survey the lands under dispute formed a part of Malapadigay Poonjah,
situated in the village of Cooroombaramahadavy in the Paramutty talook, measuring Acres 13-31.9,
assessed ‘at Rupees 88-9-10, garden A, 5, G. 36, A. 8, Rs. 4, As. 11, P. 6; total A, 19, G. 28, A. 1,
Rs. 80, As. 5, P. 4, and the whole extent was in the enjoyment of the 1Ist Defendant for several years
till Fusly 1239 when a sub-division took place in which one portion was kept by the 1st Defendant and
a puttah for the other portion, the two plots under dispute measuring in the aggregate* Acres 9-35-2,
M-S e o e ) assessed at Rupees 40-2-8, was issued in the name of his son
G;"&’g; .2 38 3 42013 ¢ Yershengodagownden. This person enjoyed the lands till Fusly
- 1258 when he gave them up on sodee Razeenamah. They
remained uncultivated till Fusly 1267.
3. On the 21st May 1858 at 2 ». ., the Plaintiffs presented a Durkhast to the 8rd Defendant
(the Tahsildar) for the two plots in question. The 1st Defendant also Eresented a Durkhast at 5 ». .
on the same day and produced a report from the village Monegar to the effect that he had commenced
to cut the trees, &c., on the lands as a preliminary step to cultivate them three days previous to the
date of the Durkhast.
4, The Tahsildar put the Plaintiffs in possession of the lands and according to the usual custom
the dispute concerning it was settled at the Jummabundy time.
5. The 2nd Defendant (the Sub Collector) at the time of settlement for Fusly 1268, after review-
ing the proceedings and taking into consideration all the facts, decided that the lands should be put in
ossession of the %st Defendant on the following grounds, and ordered' that the 1st Defend_ant'should
pay the Plaintiffs the expenses incurred by them i putting the lands in a fit state for cultivation and
the Mailwarmn produce of Fusly 1268.
1st. That though the 1st Defendant’s Durkhast was three hours later than that of the Plain-
tiffs in the opinion of the Sub Collector (2nd Defendant), the Ist Defendant who held the lar}d _fo"
more than 50 years and regularly paid the assessment had more right to the lands than the Plaintiffs
af a time when the assessment fixed on the lands was considered too high, and in consequence a gene-
ral reduction was about to be made, and a reduction of 1%} per cent was already made under the
orders of the Board of Revenue on the Poonjah portion of the disputed land in common with other

Poonjah lands.
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