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Fort Saint George, Revenue Consultation of 19th April 1859, |

P g

i No, 4. Read the following Extract from the Minutes of Consultation in the Judicial De-
partment ; dated 4th April 1859, No, 446. '

Communicating the opinion of the Advocate

General of Calcutta on the subject of the ex- 3 e : i o :
ecution of deeds and the making of contracts (Vide Judicial Cons. 5th  April 1859, Nos. 6-7.) F 5

by the scveral Governments in India. -
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No. 5. OrpER THEREON, No, 525; dated 13th April 1859.
Ordered to be communicated to the Board of Revenue,

(Signed) W. C. SIM,
Acting Deputy Secretary to Government.




: JubrciaL DeparTMENT
8./ } : No. 446.
: Eaxtract from the Minutes of Consultation under date the 4th April 1859.

Read the following letter from C. BEADON, Esq., Secretary to the Government of India; to
the Secretary to the Government of Fort St. George, dated Fort William, the 28th

February 1859, No. 388.
Home Department. o :

SIR,
T r‘eference to your letter No. 63, dated the 18th January last, I am directed to trans-

mit for information and guidance the accompanying copy of the opinion of Mr. Advocate Gene-

e ] ! ral Ritckie, on the subject of the execution of deeds and the making of contracts by the several
e 210y ‘

I‘ i . Governments in India.
9. Mr. Ritchie’s opinion of course has reference only to documents which may be brought

iuto the Presidency Courts where English Law prevails. Butin the Mofussil the practice of
executing deeds and making contracts in the name of the Government (Sirkar) which has always
(=]

3 j existed may continue as here?ofore.
: 3. A copy of Mr. Ritchie’s opinion will be forwarded to the Right Honorable the Secre-
. i tary of State by the next Mail, in order that, as suggested by Mr. Ritchie, an Act may be passed
} s - by Parliament to remove all doubts as to the power of the Governor General in Council, or the
; local Governments, or any officer of the Government authorized on that behalf, to execute deeds
: !‘ and enter into contracts which shall be binding on the Government. _ :
Bt % 4. I am directed to add that the Right Honorable the Secretary of State will be requested,

gl o 5

‘ in the event of an Ac

‘ | e STl fit Fordign Do) nt of an Act of the nature suggested
E: One  do.  Fort St, George. by Mr. Ritchie being passed by Parliament, to
. 3 322 gc: g:ﬂlﬁy‘ have six seals engraved in England, with a
< H 0. Ll . .

LS \ One  do.  Straits Settlements. . suitable device, and sent out for the use of the

Governments named on the margin.

OPINION.

1. T think it of importance that in order to meet the doubts that have arisen at Bombay
and Madras, as well as in Calcutta, an Act of Parliament should be passed during the next Ses-
sion, expressly empowering the several Governments in India (including the Lieutenant Gover-
nor’s), and such officers as may, from time to time, be authorized by those Governments to sell,
dispose of, lease, or assign all real and personal estate within their respective Governments, vest-
ed in Her Majesty, under the Act 21 and 22 Vic. Cap. 108, as may be thought fit, and to make
the proper assurances for that purpose either in the name and under the Seal of the Secretary of
State in Council, or in such other name and form as the Government shall, from time to time
direct, without previous reference to the Secretary of State in Council in England.

9. 1 think that as many conveyances have doubtless been executed in India, and parti-
e cularly in the Noth-Western Provinces since the Act came into operation, it is very desirable
| that this provision should take a declaratory form, and should have a retrospective effect given
to it, so that it may operate in the several Presidencies from the time of the Proclamation of the
Act. : :

3. Although I fully concur with the law Officers at Bombay and Madras in thicking an
Act of this description desirable, I do not quite agree in the view taken by them of the dilicul-
- ties arising under the 40th Section of the Act. I do not think that that provision can be treat-
‘ / ! ! ed as excluding the power of the Indian Governments to dispose of property, real and personal,
" ] in India, without previously obtaining from England the express authority of the Secretary of
3 o : State in Council, but as pointing out the mode by which the Secretary of State in Couneil may
! ‘ i : deal with property which it may be determined by the Home Government to deal with in England.
3 . The property so dealt with may be situated either in Engiand or India, but practically the
: § mode thus provided would be generally applicable to property in England, and not to property
in India, save in exceptional cases.
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If this be not so, and if the 40th Section be imperative and exclusive, it would follow that
in no case could‘the Government of India legally sell any old stores or buy any new ones, or
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2 g
grant a pottah or enter into the most trifling contract (all of which acts ful] as much within the
provision of the 4&¢h Section as the sale or mortgags of real estates does) without the previous
sanction of the Secretary of State in Council, with the concurrence of g majority of votes at a
meeting, which of course could not have beey the intention of Parliament,

4. My impressiuntis, that it was intendeq by

the Act to leave all contracts, conveyances,
and assurances entered into or made in India with

eference to Property there on the same foot-
ut disturbing the Power previously committed to the Government of
India to act in such cases without previons reference to the Home Government ; and that it was

further intended that wherever the name of the East India Company could have been properly
used in contracts or deeds by the Government of In

of the Secretary of State in Council might e used under the Act; while in cases wherein, ac-
cording to usage or local law, the name

of a Government Officer was formerly used on behalf
of Government, and not that of the Iast India Company,

exist in sales or other dispositions of personal property,

perty, which according to recognised
tor or Commxssmner, and not in that of the East India
would arjse even according to this view in the execution of
before the Jate Act to run in the name of the East India
Company, as for instance in th

e sale of lands iy the Presidency Towns or in leases or sales of i

Property in the interior to Europeans,
Pporate Seal of the grantors, as the Sec

of sueing and being sued a5 5 body ¢
Corporate Seal, '

these can no longer be executed in Indja under the Cor-
retary of State in Council, though invested with the power
Orporate is not g corporation for all purposes, and has no

5. With respect to the acquisition of real Property by purchase or grant, I do not myself

See further on this point o memorandum dateq the 16th No.  fee] the difficulties pointed out by Mr. Boyson.

* Fulo Work! ey, 10 0 e G:;?euuo 2 As before observed, I do not think the power

> Work ent, 0 of & mip. 2 f

xSy Mm; bk, i ~of contracting for the purchase of such land is

taken away from the Government of India by e new Act, and if the legal estate in any land

~ thus contracted for be conveyed to the Secretary of State in Council, or to any of the Indian

Governments by name of office, T doubt noy that the property in such lands would become vest-
ed in Her Majesty for the service of the Go

vernment of Indja, although the purchase may have
been made without the direct

authority of the Secretary of State in Council at a meeting of
Council as prescribed by Section 40, v

6. Even however if the view above taken .bj me be the correct one, the doubts that have
arisen on the subject, and other doubts th

y May reasonably arise as to the effect of those por-
tions of the Act, as well as the rea N

1 difficulty which exists ¢ to pa
where English law applies, renders jt very desirable, | think, that
nature above pointed out, should phe passed ag speedily as possible,

7. The powers given should extend to ¢

and the name in which conveyances should be execyteq Or taken, i. 2. whether that of the Crown
or of the Secretary of State in Council shoulq be defined, considering that nearly all such con-
_veyances contain covenants upon whijch the Secretary of State in Council may have to sue or to

ame should be used than that of Her Majesty.

an Act of Parliament, of the

or execution.

dia before the passing of the Act, the name

no change would be necessary. No

he acquiring of land, as well as to disposing of it ;

ssing the legal estate in cases

t from the necessity of sending every con-
for
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4 : 2
filing an answer to a Bill of Equity in the Supreme Courts in India,

The Secretary of State in
Council is empowered to sue, and be sued as a Body Corporate. R

The usual mode of answering on behalf of » Corporationis by
: b :

But in this country a litigious plaintiff might object to accept the authentication under the
hand or seal of any Government official in this country, and miht insjst on its being signed and
sealed in England. It is not probable that any such difliculties will arise, us if raised it will
only delay the plaintiff. I apprehend that Practically :
from the Secretary of State in Council to the Gove
vernment Solicitor in Calcutta, will suffice to aut

virtually binding.

rnor General in Council, or to the Go-
horise the filing an answer which shall be

14. In these remarks I have assumed, that the
vested with the general powers of a Corporation,
sued as a corporate body, which is conferred opn the

him a body corporate for general purposes ; 5 doubt, however, may possibly be raised oy this
point from the words of Section 44, which preserves in force and makes applicable to the Secre-

tary of State in Council, in place of the Fagt India Company, al] Acts or provisions then in
force under Charter or otherwise concerning India—ag the East Indi

by character, and as nearly all the privileges secured
alone, had been before the passing of the last At

Secretary of State in Council is not jn-
I do not think the capacity to sue, and be
Secretary of State in Council, constitutes

porated the East India Company anq
I do not think  however that the

etary of State ip

and are applied o the
Company, and the Court of Directors, &, As

gave it perpetual succession and a common seal,
have this effect, because the provisions thus e

Secretary of State in Council in the place of the
the provision in the Charter incorporating the C
"\ l’edia, and as"the”Egsb‘ India Company itself, is |
is clear I think that that provision cannot be he]

in substitution for the Bast India Company,
It is desirable however that it should be ascertained u

made to the Secretary in Council, w ' : is right, and if ot, that it
should be corrected. S

15. It may perhaps be thought that the simplest mode of meeting the difficulty as to the
transfer of property’in Indja, is by expressly incorporating the Secretary of State in Council,
Some convenience would not doubt attengd that course ; byt it would I think be out-weighed by

the inconvenience arising from it in this country, unless the At clothing the Secretary in
" Council with a full corporate character provided expressly for the execution of assurances ang-
coatracts in India, in a mode similar to that already pointed out as advisgble, In England ac-
tions against the East India Company for pensions, &e., which it would have been ggtremely
inconvenient to entertain in the ordinary Courts of J ustice, have been defeated dipon the simple

ground that the defendants were a Corporation
4 il the Bast Indj C ¥y by Brig. : " ¢
. (?ﬁezgz S0n versus the Last India Company, by Bri and that the contract sued on was not under

Iunes versus the Fast Iniia Company, ‘17 Common the corporate seal.* Prubab]y_ those acti one

Beuch, Report 351,

But the objections founded, or the corporate character of the defendans affor
check upon the maintenance of actions of a haras

sing nature, respecting matters pot properly
within the cognizance of a Court of Justice. In

this country, however, s already stated, the
Y, generally operated
It therefore the Secretary in
as to the execution of deeds

objection arising from the corporate character of the East India Compan
unjustly, and even the balance of convenience was against it,
Council be invested with a corporate character, I think a provision
and contracts in India should still be introduced. '
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