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R = ekeduls 3 Sill parcels.—There has heen a good deal of doubt as to whet]

alone must be of the value of Rs. 100 or the total value of the cor SRR

ilk amount to that sum. lhn opraion of the Advocate-General, Beng
ay Conference papers of 1893) is as follows :__

* Assuming that the package contained (, cloth manufactured entirely of cotton
manufactured either entirely of silk or of silk i, combination with cotton. I am of
b the Company is liable for (@) 1rrespective of the value of (6) inasmuch loth manuf
. y of eontton finds no plﬂ@@ m t}‘lt, econd S‘V'h‘-:"'lulﬂ of B90 (sec Troada iy
way Company, LR. 3 CP. 308,:1.
- * With regard to (4) I am of opinion that the Railway C mpany is not lia
~value exceeds Rs. 100 a_nd. 1\ liable therefor if its value is less than that amouut.”
- The opinion of our Solicitors Messrs. By 7, Morgan and Orr in the case of the
ol containing silk cloths referred to them in February 18 an as follows :—
¢ “ It seems to us that under section 75 of t}o Indian Railway Act of 1890 the i
‘COmpa.ny for the parcel in_question depends upon whether the value of the silk oon
pakeel exceeds Rs. 100 ‘d.“"l not upon the tota) value of the whale contents of the par
alue of such parcel of silk was over Rs. 100 the Company would not be liz if the value
18 less than Rs. 100 the Company would, we think, be liable for the whole value of the parcel hoth
~ _silk and cotton. : 3
@0 Before paying the claim the Company should therefore be satisfied as to the value of {}
ilk contained in the parcel.”
. Our practice has always been to repudiate claims where the value of the parcel or consignment
wontaining silk is in excess of Rs. 100 and our aot on has not hitherto been disputed in a court of
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but the High Court held that the evidence was insufficient to show that the accused had a fraudu-
lent intention, and they set aside the conviction under section 112 and directed payment of the
fare and single excess fare undpr section 113. The enclosed copy of a letter, dated 21st instant,
from the Company’s Solicitors, explains how the matter was put before the Court. The case of
1896, referred to in that letter, was a conviction by the 2nd-class Magistrate of Allur under
precisely similar circumstances which was upheld by the High Court and the production of the
judgment in that ease has enabled us to obtain many subsequent convictions.

The only remedy for such divergent views on the parts of the Courts would appear to be to
80 amend the Act as to place the onus of proving the absence of fraudulent intention under such
eircumstances as those stated above upon the accused person.

From—Messrs. BARCLLAY, ORR axn DAVID, Solicitors, Madras.
To—The Traffic Manager, Madras Railway.
Dated— 21st January 1899,

Criminal Revision Case No. 398 of 1898.

We are in receipt of your letter of yesterday’s date. The question which the rt has to
decide in determining whether the acensed should be dealt with under sections 112 or 113 is whether
he entered the railway carriage with a fraudulent intention or not. In criminal revision case
No. 19 of 1896 the Chief Justice and Davies, J., were of opinion that the Magistrate ight in
his finding that the accused had sach a guilty intention. In the present case, however, Shephard
and Subramania Iyer, J.J., were of opinion that the evidence was insufficient to justify the
Magistrate’s finding that the accused had a guilty intention. In our opinion the Judges are quite
wrong as the evidence was particularly strong to show that there was such a guilty intention.
The accused gave as his reason for not getting down at Totaipalaiyam that he had arranged for
a man to see him there but that he did not turn up and that he had no time to get out to get
a fresh ticket. No explanation was given as to why the man did not tarn u 1y he was not
called to give evidence, why the fact of his not turning up prevented the aceused from getting
out to buy a ticket, nor why the fact of the man not turning up made it necessary for the
accused to travel on to Somanur. Lhe attention of the Judges was drawn to these points, but
they attached no weight to them, contenting themselves with stating that it would be dangerous
to hold that any one travelling beyond the station of destination mentioned in the ticket entered
the carriage with a fraudulent intention. Had the case been heard by the Judge who disposed of
the previous case, the result would probably have been different.

From—The Agent, South Indian Railway.
To—The Consulting Engineer for Railways, Madras.
Dated—Trichinopoly, 10th December 1893, No. 1109.

With reference to your endorsement No. 2787, dated 10th October 1898, regard-
ing amendment of the Railway Act, I have the honour to forward a copy of letter,
No. G. 7015, dated 16th November 1898, from the Traffic Manager, and to inform
you that I have no further suggestions to offer.

ExcLosuRE.

From—The Traffic Manager, South Indian Railway.
To—The Agent, South Indian Railway.
Dated—16th November 1898, No. G.-7015.

Revision of Indian Railway Aet IX of 1890,

With reference to your letter No. F. 748 E%'E of 15th October 1898, I beg to suggest the

following amendments for consideration :—

Section 3, clause 6, and sections 17 and 140.—The words “and includes the Agent of th
Company  may be added at the end of clause 6. The ne y for this addition arises.n
account of the objections often taken in the Mufassal Courts to the authority of the Age
represent the Company. For instance, much difficulty was recently experienced in ipéefpreting
section 77 owing to this omission. It was contended that a railway administration, in the case
of a railway administered by a Railway Company meant the Company itself (for definition of
“ Railway Company ”—aide section 3, clause 5, and that notice of claims may be served upon
any of the officers of the Company in India. The question whether the Agent was the only
proper officer who represented the Company in India and whether notices referred to in section 77
could only be served upon him was referred to the High Court in a suit brought against the




VAP e et

No. 338 Ry., 25t Magcm 1899. 7

AN S NNINAPI PP INI A

~ Note by the Wﬁng Engineef Sfor Railways, Madras.

e heﬂ received ,fﬁ'gtlrait‘he Agents of the Madras and South Indian Railways
of the following subjects, and refer to the sections of the Railway Act specified
e following schedule : —

Subject.

Rapone:;n;lfty of Eail'way Companies as carriers, in respect of silk parcels item (Z) in second
schedule.
Lien for rates ; recovery of under-charges after delivery of goods.

3 Reserving accommodation.
Travelling without a ticket,

Transfer of tickets.

Representation of Company by their Agent.

47 (2)
99105 Offences of railway servants.
129 X
123 Disobedience of drivers of hack vehicles.

K now take up the subject in the order given in the above schedule.

No. 1. Responsibility for silk parcels—The Madras Railway Company appear to
' be in the habit of repudiating responsibility for parcels whose enfire value is in excess
of Rs. 100 provided they eontain, ¢nler alia, any of the items in schedule 2, e.g., silk.
But section 75 clearly speecifies that the railway may refuse responsibility if the value
of the scheduled articles in the package exceeds Rs. 100. In this action the Company
are not supported either by the Bengal Advocate-General or by their own Solicitors.
The public, however, have never disputed their action in a Court of Law. The section
seems to me to be clear enough and to need no revision.

 No. 2. Lien for rates. Recovery of under-charges after the delivery of goods.—The
recovery of under-charges after the delivery of goods is not contemplated in section
55, which is intended to apply only to failure to recover charges actually entered on
~ the railway receipt. The ruling of the Government of India, in their letter to the
‘Government of Bombay, No. 678 R.T., dated 3rd September 1897, appears to me to be
n eminently reasonable ruling. Railway Administrations are afforded sufficient relief
n being permitted, in the note on the railway receipt, to correct under-charges before
e transaction is completed by delivery.

 The Government of India may, however, see fit to make it more clear that
on 55 does not refer to the recovery of under-charges for which railway servants’
sness is responmsible. This might be dome by the addition of a sub-section
to the following effect, “ Provided always that, after a consignment has been
, a railway administration may not recover under-charges caused by errors in

rates or in classification made by its own servants.”

 No.3. Reserving accommodation.—The Traffic Manager, Madras Railway, refers to

the subject dealt with in this Government’s Proceedings, No. 1357 Ry., dated 3rd

November 1898. But I am of opinion that the question has been adequately treated

in the Government of India’s letter, No. 1007 R.T., dated 19th September 1898. In

revising the Act the Government of India may, however, think it advisable to have
_section about reserved accommodation and the rights of ticket purchasers so

clearly expressed that in future neither the Railway administrations nor the public may
ve excuse for doubt as to the intention of the Law.
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y Administrations ought to be able to suspend or dismiss a
s not merely a question of the rules framed under Section
-I-Mﬁgxll:g? i}ifelf, which gives power to make rules for fining
‘punishing them.
105 deal with “Offences of Railway Servants”; Rules 106—130
v offences.” It seems clear on a perusal of the rules under these two
105 are intended to treat of offences committed by railway servants
railway servants ; and that 106—130 are intended to treat of
other than railway servants, and also of offences committed by
their private, not official, capacity., Now it will be observed that
oup, Section 101, the phrase “endangers the safety of any person”
the second group, Section 129, the phrase “likely to endanger the
” jsused. The consequence, as pointed out by the Government of
or, No. 627 R.T., dated 9th August 1897, is that railway servants who
' their duty do any act held to have, not necessarily endangered but,
endanger the safety of persons on or travelling by railway, must be pro-
‘Section 129, that is under a rule not grouped with those rules which
s committed by railway servants as such. Iam of opinion that there
Tess chance of miscarriage of justice if a section similar to 129 were inserted
ion of Section 101.
Disobedience of drivers of conveyances plying for hire.—I consider the sug-
1e South Indian Railway Company to be a good one that the word
” might be omitted from Section 123. If unreasonable orders are given,
1 to the Agent or Manager, and the option of leaving the premises, are
pen to the fly-man.
sted amendment of the Limitation Act.—1 find no point in the suggestion of
Indian Railway Company’s Traffic Manager in regard to amending this
item 115 of the second schedule of that Act provides for a breach of con-
herein specially provided for, whereas item 30 specially provides a limit of two
carriers.
- MaDRaS, Francis J. E. SpriNG,
February 1899. Consulting Engineer for Railways.

s—No. 338 Ry., dated 25th March 1899.

A copy of these Proceedings will be forwarded to the Government of India in
y to their letter, No. 1032 R.T., dated 23rd September 1898.

[ Hore enter No. 339 Ry., dated 25th March 1899.]
(True Extract.)

- Fraxcis J. E. Serine,
N Joint Secretary.
e . and Manager, Madras Railway.

7—No. 339 Ry., dated 95tk March 1899.
R Forwarded.

(By order.)

Feancis J. E. Serine,
Joint Seecretary.
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~ GOVERNMENT OF INDIA.
PUBLIC WORKS DEPARTMENT.
: RAILWAY TRAFFIC.

e ; ' @ THE JOINT SECRETARY TO THE GOVERNMENT oF MaDRAS, PuBLiC WORKS
DEPARTMENT, RAILWAY BRANCH. :

HE SECRETARIES TO THE GOVERNMENTS OF BOMBAY AND BurMA, PusLic
" WORKS DEPARTMENT, RAILWAY BRANCH.

24 SRR (e THB SECRETARIES TO THE GOVERNMENTS OF BENGAL, THE NORTH-
: WESTERN PROVINCES AND (JUDH, AND THE PUNJAB.

nd (vii) THE CHIEF COMMISSIONERS OF THE CENTRAL PROVINCES AND ASSAM.

¢x) THE RESIDENT AT HYDERABAD.
« THE RESIDENT IN MYSORE.

b %3 r i ~ (tecuy THE AGENTS TO THE GOVERNOR GENE
z : INDIA, AND BALUCHISTAN.

(siv)to (i) THE Cbnsmmnc ENGINEERS TO THE GOVERNMENT OF INDIA FOR RAILWAYS,

RAL FOR RAJPUTANA, CENTRAL

'fl 5 P 1 3 y _ CLEATR B | L
SR, ; % S i, T ; e T "CALCUTTA, LUCKNOW AND ASSAM.
% o N S e 2 LT et 8 [y o @viiyto (xx) THE “MANAGERS OF THE NORTH WESTERN, OUDH AND ROHILKHAND,
‘ o 3 kg g i " $ ~ EASTERN BENGAL AND EAsT COAST STATE RAILWAYVS.
.-;"“ . ¢ ; ; 3 SEH 5 ? - . ‘ s
% : = Pits | Pt hye Vio 3 sk Simla, the 23rd September 1898.
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’

the Indian Railways Act [X of 1890, as

With reference to
1 by Act IX of 1896, I am directed to enquire whether, in

nt of a revision of the Act as amended being undertaken at

the Government of— ———— ——_*

railway administration(s) ander the control of the Local Government.

the Government of

; T
yiii), (%), (xi), 3nd (xiv) to (xvi)—you or the administration(s) of the railway(s) under your control

Gl
e

5 3 ; | r 3 3 R s (vii), (2); (xli); (xiii) a&d (xvii) to (xx)—you
FUSeL e ‘ - wany further amendments to suggest in order to provide for cases which have
e AR | ) : ~ arisen in practice and are not considered to be covered by the existing amended
bt b i - 24T X i J .
: I have the honour to be,
" SIR,
¥ .
| ‘ i : Your most obedient Servant,
. MM Captain, R.E,,
et Offg. Under Secretary.
: A
R . §C Pew, Simh—No, 1176 P, W, D,—26.9 g8.—518.
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*SP Madras Railway, 1
Locomotive Superiatendsnt’s Office,

Perambur ﬁorks.iﬁth.December.ISQB
The Agent and Manager.

My dear 8ir,
Revision of Ry: Act IX of 18920,

R

With raference to your eadorsemeat dated 11th Ocuober 98 on Con=
-sulting ingineer's No.2787 of the 10th idem, the only peints which, so far
{ Foial as I B aware, Seem to call for reconsideraition in the Aci are as follows:-

Section 47 (2) a2nd 929 1o 104,
Phese clguses appear to be pracuically the only on
”f>'x'> :':’ Act which deal with offeuces or: misconduci of Railway Ssrvanis
them the Railway Company
(a) Deduct 2 sum ¢

“ { 5 " ”: Lo i R o G . :‘ a:g);ts I'gf

. L In the latter case it is net ether thess fines would have %0 bs
dinflicted by a Magistral udg hether the Railway Administratien
? % is empowered to iinflici them.
i”f, v  s No érovision appears to exist smpowerin
either suspend or sunmarily dismiss 2 zan'and I am ceriain
thai sucﬁ power Should bs Zi Thers are many
a¢ guestion aiist
would be difficulty in
of fine, suspeasion or
it.noulderequeatly occur thatl
all. &
3. : I would refer you to
Meeting held on the 1si October 18 i gard { lo.544 R,
ﬁ’ K 11th September 1827, The ncts g t ¢l ime was as follows:-
Prosecution of drivers guilty of acts lLikely to sadanger

life. This guestion was discussed and it was considersd that no

fupther steps can be taken but that :in the event of prosecution



en, as suggested, under

+

r‘ﬁ?ﬁ&t*?&aseéﬁting "Inspector' has been advised by the Traff

JM‘I on the matter.

L . .
-Eﬁp?ﬁiﬂgguifthe-facts reported in the Goverameai Order guoted, ‘it

;
y

!apiﬂ?tofia{§!§uestion whether the wording of Seciion 10.122 does not

need modification.

Yours faithfully,
(Signed ) C. E. Phipps.
Loco: Superiniendent.

3

( True Copy )




Madras Railway Company,
‘ Traffic Manager's Office, §

| i 2 .
| o 2 g - : Central Station, ¥adras. 18th January |

4 T 1898

The Agent and Manager,

Rayapuram.

s e o £ 1390

Your eadorsemeat of the 11th Ociober
on ‘Government of India letter No.1033

: | SN i ' R.T. of 23rd September ' 98,

— - o o o o

I encloss herewith for your ianformation a memorandu
; = ' I » }ﬁ"" f *  particulars of the various points that have from time
in coansction with the working of the Railway 4
Pho gquestion in para 4 as'{
in ecases gwhere the passenger

and penalty leviable under the Act has I undersiand b

~*§.-sented %0 the Consulting Enginser uander your

last. The question as to what power the Governor
“for a Railway Commission and as to wheither such a Commissi
.any circumstances be lezally coenstituted unless al

t)

-2d are agrseable :is being raised elsewhere.

Yours faithfully,
(Sd) F. W. R e a d=
Traffic

( True Copy )




p have iron 'eine to time ari
h the Baﬂ.uy Lct IX of 1890. g 8
! ?

—-,—.-s——--—

Eﬂhi%ln 75. Sehedule 2. Silk Parcels.
Ihora‘hdﬁ been a good deal o; aoubt as to whether the silk alone
n of the Advocate General

of 1893) s as follows

1§‘rely of cotton and (b) eloth manufactursd esither aatirély of
ﬂiii?or of silk in combination with cotton. I am of opinion thal
 $he Company is lisble for (a) :irrespeciive of tas valae of (o)
in as much as cloth manufactured entirely of cotton fihds 2o
‘place in the second schedule of Act IX of 1890 ( see Treadwin-v-
G.B.Railway Company L. R. 3. C. B. 308).
f'iﬁfh regard to (b) I am of opianieon that the Railway
" is not liable‘therefor if iis

" therafor if its value is less
- .

‘Fhe opimion of oqur Solicitors Messrs Barclay Morgan and

.—ary 1892 ran as follows:-
" It seems %o us that ander ion 7! the Indian Railway
Ast of 1890 the Liability of the Comp#ny for the parcel in guesiion
: \fﬂepends upon shether the value of ths silk contained in the parcel
exceeds Rs.100 and not upon the total valus of the whole co nteats
of the paréel. If the value of such parcel of silk was over 25,100
' the Company nould’not be Liable but if Q%é valie is less than Rs.108
the Ganpany gould we think be lisble for the whole value of %he parS
7‘—cel both silk and cotten.
Beforé paying the claim the Company should
QS.tO‘th; value of the silk contéined in the parcel".

practice has always been to repudiate claims where the value of the

pazeal or coas1gnment eontalalng gsilk is in excess of Rs.100 and our actlo

“has not hitherto been disputed in a court of law.




Section 55- Recovery of underchargss aflier delivery of goods

In conseguence of a decision by the District Judgs, Ahmedazbad
the B.,B.%* C.I. Railway thal under

charges snnlﬂ not bs recoverad delivery of goods the Goverameant

'efiIndia was moved io sanction éecial clauge in order to give Railway
aﬁniniﬁtrations definite powsrs ©§ this effscti. The Governmeni of India
however under their B78RI. of Srd September 1397 clearly refuse %o saac
'zywéﬁgauwﬁgﬁh a elause — stating that it was the express .intention of the
';éiot ie-kinit the powers of Railway ' to corrschion of charges be
2% _fore delivery and not afiterwards.
at the next Confersace
ﬂctober 1897 on G.0.85.758 R. dated st ia o £ rding Goverameat of
tjﬁindla letier ﬂo.678 R.T. of 3rd September 1897).
8. Sectioms 54 109, 119 & B7- Reserving 1st and 2nd class compariaeas
f, A large amount of corrsspondance taksn in regard io
:’ths.extent to which a Railway Compaay was , red 0 ressryve
a ccmpartdén£ higher than the lowest and eas: that if s not eatered
by persons for whose uss it had noi been reserved by the Ral lway Company
Legal opinlo s on the guestion varied and the matie:
eventually refsrred to the Goverament of.Iniia by %his
the 1issue of a rule éonsidered neg¢essary by our Solicitors.
Phe Governmsat of India coasider ( under G.O.ﬁo.1357 Ry of
Srdﬁﬁovanbe} 1898) that the guestion turas on section 87 of the Act ﬁnd
deehine to frame stétutory rules to enable Railway administirations %o
take action which they are compet@nt to take at their own discretion
until some cass occuzs 1o prove‘that such rules ars ‘indispeasable
( 6-52952. Your endorsement §0.10508 of 11ta Hovember
1357 Ry. of 5.11_98)
4., Sections 112, 115 %88,

»

Passengers found travelling withoud ticket and unable to-pay
excess or fins.bnder the ruling of the Allahabad High Court ( Criminal

Revision Gase H0.408 of 1897 before ir. Justice Knox ) travelling in a

train by a passenger without haviag a proper tieket with him is np% an




1 2 TR TN Revision of Railway dct IX of 1890,
&Iz continuetion of this oifice l
; 525
ifore you the following

‘:%i P %} o TR o : 12 o'clock :in the
7 i g' | ‘ive miles and having
32 A § {j ‘"gzhtbﬁions further ony, It seems di
o i ; irauﬁu1ent~intentiov and
} &5 j _Magistrate, Palladam who
g i ‘ a fine of Rs.15/ in 2
i |

days gigorbus imprisornzant .

revision when the Government Pleader

! but the &igh Court held tvat

Ilfiﬂ? £28% .ftkb‘aecuseﬂ bad & fraudulent

NS  §#§6;¢§ééﬁ10n 112 ,and directed payment
n‘iyf ¢ Ej' - ffﬁnﬁef-seétioﬁ 118, The enclosed copy of & le

* .
- _the Company's Sollcltors explains how the na

from

Cours

v{he case of 1896 referred to :in that letter

;“; ) elass ﬁagiétrhte of Allur under precisely simi

Jbeld by the Aigh Court and the productior

kas 9nah1ed,ns L9 obtain many subsequent con

The only remedy for such divergent views on the parts of

zeﬁu?tsrlonlifappear 60 be to'se@ amend the Act as to place the on

iy

yroving the absence of fraudulent irtention under .such circurs

(éﬂ«&ré%txj i

i

|

y = 4,;-;*':'these stated above, upon the .accused person.
|

i :‘.Ao ..
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y 9? frovaessrs Barclay Orr

v 4 . Y :
Solicitors, Hadras to the Traffic Hanager, Nsiras Railway.

A B
Criminal Revision Case §o0.598 of '98;n

.

* We are in receipit of your letier of yesterday's,
~tion whieh the Court has.to decide :in determi:
'shguldjbé dealt with under Section 112 or 113 is whesher
ﬂailuay eq;riage #ith a2 frauduleni :int
—sion Case N0.12 of 1898 the Chi
‘that the Magistrate mas
}ggilty'intention. In the presen se however,
Iyer J.d. were of'opiﬁiCx

j“the Hagistrate's finding that the accused had a
"~ opinion the judges are quite wraong
: strong to show that there was such
i#s’his reasol for not geiiing down ai Totiapolaiyam ihai
{for-a man %o see him there bui that belhid nob
- Do time to get ount to get a fresh'ti

why the man did nol turn up,why

the ‘faci-of his not turming up pr
- buy a-ticket, mor why the fact of t%he

&gtsary_for the accused to travel on to

éindgea.pas drawn to these points but they
) "

Wontenting themselves with stating that i% would be dange:

( True Copy')
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No
e latter case it is not clear whether these fines would have to be inflicted by a Magistrate
8¢, or whether Railway Admivistration is empowered to inflict them.
. No provision appears to exist empowering the Railway Company to either suspend or
y dismiss a man and I am certainly of opinion that such power sg’ould be given.
offences of which although no question ex'sts but that a railway servant is or has been
oTe be dxﬁonlty in obtaining criminal prosecutiin, and unless the power of fine,
n or nary dismissal is retained ¥y the Administration, it would frequently oceur that
not be possible to punish men at a]l.
- would refer you to conversation that took place at the officers’ meeting held on the 1st
1 i nlﬁ'd to G0, No. 644 R., dated 11th September 1897. The note I made
' was as follows :—
drivers guilty of acts likely to endanger life.— his question was discnssed and
t no farther steps can be taken, but that in the event of prosecution action
sgested, under section 129, Chief Prosecuting Inspector has been advised
anager on the matfer,
‘the facts reported in the Government Order quoted, it seems to me a question
ting of section No. 129 does not need modification.

—

Wo il'anager, Madras Railway Company,

gent and Manager, Ravajuram.
January 1899, No. C. 7686/34038 A. and M.

Revision of Railivay Aet IX of 1890,

t of the 11th October on Government of India letter No. 1032 R.T. of 23rd
September 1898,

enclose herewith for your information a memorandum giving partienlars of the varions
that have from time to time arisen in connection with the working of the Railway Act of

The question in paragraph 4 as to the infliction of imprisonment in cases where the

eor is unable or unwilling to pay the excess and nalty leviable wnder the Aot has, [
d, been already represented to the Consulting Engineer under your No. 11178/544 of
me last. The question as to what power tke Governor-General has to call for a Railway
ion and as to whether such a &mmis*ion can, under any circumstances, be legally
ed unless all the parties concerned are agreeable is being raised elsewhere.

—

andum of points which have from time to time arisen in eonnection with the Railway
B30 , Act IX of 1890.

ection 15—8ehedule 2— Silk: pareels.—There has been a good deal of doubt as to whether
- alone must be of the value of Rs. 100 or the tolal value of the consignment containing

amount to that sum. The opinion of the Ad neral, Bengal (as contained in
y Conference papers of 1893) is as follows :—

* Assuming that the package contained () cloth manufactured entirely of cotton and (2)
manufactured either entirely of silk or of silk in combination with cotton. I am of opinion
! _Oompony is hable for (a) irrespective of the value of () inasmuch as cloth manufactured
of eotton finds no place in the second schedule of Act IX of 1890 (see Treadwin, ». G.E.
ay Company, LR. 3 C P. 308).
With regard to (5 T am of opinion that the Railway Company is not liable therefor if
exceeds Rs 100 and is liable therefor if its value is less than that amount >
opinion of our Solicitors Messrs. Barclay, Morgan and Orr in the case of the loss of a
ining silk cloths referred to them in February 1892, ran as follows :—
seems to us that under section 75 of the Indian Railway Act of 1890 the liability of
for the parcel in_question depends upon whether the value of the silk contained in
Rs. 100 and not upon the total value of the whole contents of the parcel. If
parcel of silk was over Rs. 100 the Company would not be liable but if the value
Rs. 100 the Company would, we think, be liable for the whole value of the parcel both
Wl iis

paying the claim the Company should therefore be satisfied as to the value of the
contained in the parcel.” .
ot Qﬂh ice has always béen to repudiate claims where the value of the parcel or consignment.
containing silk is in excess of Rs. 100 and our action has not hitherto been disputed in a court of
htc (41 _ a IL ) 3
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called to give evidence, why the fact of his not turning up prevented the accused from

‘account of the objections often taken in the Mufassal Courts to the autkority of

5 No. Ry., FrBrusry 1899, 5
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but the High Court held that the evidence was insufficient to show that the accused had a fraudu-
lent intention, and they set aside the convietion under section 112 and directed payment of the
fare and single excess fare under section 113. The enclosed copy of a letter, dated 21st instant,
from the Company’s Solicitors, explains how the matter was put before the Court. The case of
1896, ref to in that letter, was a conviction by the 2nd-class Magistrate of Allur under
precisely similar circumstances which was upheld by the High Court and the production of the
Judgment in that case has enabled us to obtain many subsequent convictions.

The only remedy for such divergent views on the parts of the Courts would appear to be to
80 amend the Act as to place the onus of proving the absence of fraudulent intention under such
circumstances as those stated above upon the accused person.

—

From—Messrs. BARCLAY, ORR ann DAYVID, Solicitors, Madras.
To—The Traffic Manager, Madras Railway.
Dated— 21st January 1899,

Criminal Revision Case No. 398 of 1898.

We are in receipt of your letter of yesterday’s date. The question which the Court has to
decide in determining whether the accused should be dealt with under sections 112 or 118 is whether
he entered the railway carriage with a fraudulent intention or not. In eriminal revision case
No. 19 of 1896 the Chief Justice and Davies, J., were of opinion that the Magistrate was right in
his finding that the accused had sach a guilty intention. In the present case, however, Shephard
and Subramania Iyer, J.J., were of opinion that the evidence was insufficient to justify the
Magistrate’s finding that the accused had a guilty intention. In our opinion the Judges are quite
wrong as the evidence was particularly strong to show that there was such a guilty intention.

& man to see him there but that he did not turn up and that he had no time to get out to get
a fresh ticket. No explanation was given as to why the man did not turn up, why he was not

ettin
out to buy a ticket, nor why the fact of the man not turning up made it necessary for th%

accused to travel on to Somanur. The attention of the J udges was drawn to these points, but
they attached no weight to them, contenting themselves with stating that it would be dangerous
to iold that any one travelling beyond the station of destination mentioned in the ticket entered
the carriage with a fraudulent intention. Had the case been heard by the Judge who disposed of
the previous case, the result would probably have been different.

—

From—The Agent, South Indian Railway.
To—The Consulting Engineer for Railways, Madras.
Dated—Trichinopoly, 10th December 1898, No. 1109.

: With reference to your endorsement No. 2787, dated 10th October 1898, regard-
ing amendment of the Railway Act, I have the honour to forward a copy of letter,
No. G. 7015, dated 16th November 1898, from the Traffie Manager, and to inform
you that I have no further suggestions to offer.

ExcLosuRE.

From—The Traffic Manager, South Indian Railway.
To—The Agent, South Indian Railway.
Dated—16th November 1898, No. G.-7015.

Revision of Indian Railway Act IX of 1890,

With reference to your letter No. F. 748/ 15% of 15th October 1898, I beg to suggest the
following amendments for consideration :—

Section 8, clause 6, and sections 77 and 140.—The words “and includes the A

gent of the
Company ” may be added at the end of clause 6. The necessity for this addit

ion arises on

: ; the Agent to
represent the Company. For Instance, much difficulty was recently experienced in inte

reti
section 77 owing to this omission. It was contended that a railway administration, in ?l): .4
of a milway administered by a Railway Company meant the Company itself (for definition of
‘& 3

“Railway Company ”—aide “section 3, clause 5, and that notice of claims may be served yu on
‘any of the officers of the Company in India. The question whether the Agent was the only

;}zfer officer who lé?resented the Company in India and whether notices referred to in section 77
1ld only be served upon him was referred to the High Court in a suit brought against the
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Note by the Consulling Engineer for Railways, Madras.

The replies received from the Agents of the Madras and South Indian Railways
treat of the following subjects, aud refer to the sections of the Railway Act specified
in the following schedule : —

Sabjcet.

| Responsibility of Railway Companies as carriers, in respect of silk pareels item (7) in second
schedule.
66 | Lisn for rates; recovery of under-charges after delivery of goods.

| } Reserving accommodation.

Travelling without a ticket,

Transfer of tickets.

Representation of Company by their Agent.

Offences of railway servants,
Disohedience of drivers of hack vehicles.

o, L Resporm'bz'lity{ for silk parcels.—The Madras Railway Company appear to
be in the habhit of repudiating responsibility for parcels whose enfire value is in excess
of Rs. 100 provided they contain, inter alia, any of the items in schedule 2, e.g., silk.
But section 75 clearly specifies that the railway may refuse responsibility if the value
of the scheduled artiecles in the package exceeds Rs. 100. 1In this action the Company
are not supported either by the Bengal Advocate-General or by their own Solicitors.
'The public, however, have never disputed their action in a Court of Law. The section
seems to me to be clear enough and to need no revision.

No. 2. Lien for rates. Reeovery of under-charges after the delivery of goods.—The

scovery of under-charges after the delivery of goods is not contemplated in section

5, which is intended to apply only to failure to recover charges actually entered on

~ the railway receipt. The ru]}i'n of the Government of India, in their letter to the

~ Government of Bombay, No. 678 R.T., dated 3rd September 1897, appears to me to be

~ an eminently reasonable ruling. Railway Administrations are afforded sufficient relief

in being permitted, in the note on the railway receipt, to correct under-charges before

isaction is completed by delivery.

The Government of India may, however, see fit to make it more clear that

section 55 does not refer to the recovery of under-charges for which railway servants’

~ carelessness is responsible. This might be done by the addition of a sub-section

~ No. 6 to the following effect, ‘ Provided always that, after a consignment has been

- delivered, a railway administration may not recover under-charges caused by errors in
rates or in classification made by its own servants.”

No. 3. Reserving accommodation.—The Traffic Manager, Madras Railway, refers to
. the subject dealt with in this Government’s Proceedings, No. 1357 Ry., dated 3rd
- November 1898. Baut I am of opinion that the question has been adequately treated
in the Government of India’s letter, No. 1007 R.T., dated 19th September 1898. If
revising the Act the Government of India may, however, think it advisable to have
the section abomt reserved accommodation and the rights of ticket purchasers so
clearly expressed that in future neither the Railway administrations nor the public may
have excuse for doubt as to the intention of the Law.
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No. Ry., FeBruary 1899.

s8al or suspension. It hink that, as it is often better to get rid of a man promptly
fo fine him, Railway Administrations ought to be able to suspend or dismiss a

0 if mecessary. This is not merely a question of the rules framed under Section
the Act, but rather of 8ection 47 itself, which gives power to make rules for fining
but not for otherwise punishing them.

Sections 99105 deal with “Offences of Railway Servants”; Rules 106—130

eal with  Other offences.” It seems clear on a perusal of the rules under these two
headings that 99— 105 are intended to treat of offences committed by railway servants
N their capacity s railway servants; and that 106—180 are intended fo treat of
nces of persons other than railway servants, and also of - offences committed by
itlway servants in their private, not official, capacity. Now it will be observed that

in one of the first group, Section 101, the phrase ‘““endangers the safety of any person”
sed, whereas in the second group, Section 129, the phrase ¢likely to endanger the
ety of any person” isused. The consequence, as pointed out by the Government of
Indiain their letter, No. 627 R.T., dated 9th August 1897, is that railway servants who
in the course of their duty do any act held to have, not necessarily endangered but,
seen likely to endanger the safety of persons on or travelling by railway, must be pro-
secuted under Section 129, that is under a rule not grouped with those rules which
treat of offences committed by railway servants as such.. 1am of opinion that there

ould be less chance of miscarriage of justice if a section similar to 129 were inserted
as a sub-section of Section 101.

No. 8. Disobedience of drivers of conveyances Plying for hire.—I consider the sug-
stion of the South Indian Railway Company to be a good one that the word
*reasonable” might be omitted from Section 123. TIf unreasonable orders are given,

an appeal to the Agent or Munager, and the option of leaving the premises, are
always open to the fly-man.

- Suggested amendment of the Limitation Act.—1 find no point in the suggestion of
the South Indian Railway Company’s Traffic Manager in regard to amending this
Act, because item 115 of the second schedule of that Aet provides for a breach of con-

tract not herein specially provided for, whereas item 30 specially provides a limit of two
years for carriers.

Mabpras, Francis J. E. Serixe,
20th February 1899. Consulting Engineer for Railways.

Orper—No. Ry., dated February 1899.

A copy of these Proceedings will be forwarded to the Government of India in
reply to their letter, No. 1032 R.T., dated 23rd September 1898.

[Here enter No. Ry., dated February 1899.]
(True Extract.)

Frawors J. E. Sering,
> Joint Secretary.

- ExporseMERT— No. Ry., dated February 1899.
Forwarded.

(By order.)

Joint Secretary.
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To the latter case it is not clear whother these fines would have to be inflicted by a Magistrate

e or Judge, or whether the Railway Administration is empowered to inflict them.

2. No provision appears to exist empowering the Railway Company to «ither suspend or
sur ily dismiss a man and I am certainly of opinion that such power should be given. There
are many offences of which although no question exists: but tiat a railway servant is or has been
guilty, there would be difficulty in obtg.inini criminal prosecution, and unless the power of fine,
suspension or aummar{ dismissal is retained by the Administration, it would frequently occur that
it would not be possible to punish men at all.

3. I would refer you to conversation that took place at the officers’ meeting held on the 1st
October 1897 with relfud to G.0., No. 644 R., dated 11th September 1397. The note 1 mace
at the time was as follows :—

Prosecution of drivers guilty of acts likely to endanger life—This question was discussed and
it was considered that no further steps can be taken, but that in the event of prosecution action
should be taken, as suggested, under section 129. Chief Prosecuting Inspector has been advised
by the Traffic Manager on the matter. ’

In view of the facts reported in the Government Order quoted, it seems to me a question
whether the wording of section No. 129 does not need modification.

§r1

'ﬁoﬁ;'fhe"l‘mﬂio Manager, Madras Railway Company.
To—The Agent and Manager, Rayapuram.
Dated—18th January 1899, No. C. 7686/34038 A. and M.

Revision of Railway Aet IX of 1890,

‘Yonr endorsement of the 11th Oectober on Government of India letter No. 1032 R.T. of 23rd
YO 51 September 1898.

I enclose herewith for your information a memorandum giving particulars of the various
ints that have from time to time arisen in connection with the working of the Railway Act of
890. f

2. The question in paragraph 4 as to the infliction of imprisonment in cases where the
: nger is unable or unwilling to pay the excess and penalty leviable under the At has, [
understand, been already represented to the Consulting Engineer under your No. 11178/544 of
15th June last. The question as to what power the Governor-General has to call for a Railway
Commission and as to whether such a Commission can, under any cireumstances, be legally
constituted unless all the parties concerned are agreeable is being raised elsewhere.

orandum of points which have from time to time arisen in connection with the Railway
pas esd vawilad = e Act IX of 1890.
" Section T5—8chedule 2— Silk parcels.—There has been a good deal of doubt as to whether
the silk alone must be of the value of Rs. 100 or the total value of the consignment containing
- the silk amount to that sum. The opinion of the Advocate-General,  Bengal (as contained in
~ Railway Conference papers of 1893) is as follows : —
A * Assuming that the package contained (@) cloth manufactured entirely of cotton and (5)
. cloth manufactured either entirely of silk or of silk in combination with cotton. I am of opinion
that the Company is liable for (@) irrespective of the value of (4 inasmuch as cloth manufactured
entirely of cotton finds no place in the second schedule of Act IX of 1890 (see Treadwin, ». G.E.
Railway Company, L.R. 3 C.P. 308).
“ With regard to (5) I am of opinion that the Railway Company is not liable therefor if
~ its value exoaeda Rs,100 and is liable therefor if its value is less than that amount.”
The opinion ql‘ our Solicitors Messrs. Barclay, Morgan and Orr in the case of the loss of a
containing silk cloths referred to them in February 1892, ran as follows :—
¢ Tt seems to us that under section 75 of the Indian Railway Act of 1890 the liability of
the Company for the parcel in question depends upon whether the value of the silk contained in
 the parcel exceeds Rs. 100 and not upon the total value of the whole contents of the parcel. If
the value of such parcel of silk was over Rs. 100 the Company would not be liable but if the value
is less than Rs. 100 the Company would, we think, be liable for the whole value of;the parcel both
‘silk and cotfon. s
. Before paying the claim the Company should therefore be satisfied as to the value of the
silk contained in the parcel.”
- Our practice has always been to repudiate elaims where the value of the parcel or consignment
io:ntaining silk is in excess of Rs. 100 and our action has not hitherto been disputed in a court of
W. '
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‘the High Court held that the evidence was insufficient to show that the acoused had a fraudu-

t intention, and they set aside the conviction under section 112 and directed payment of the

ind single excess fare under seetion 113. The enclosed copy of a letter, dated 21st instant,

~ fromi the Company’s Solicitors, explains how the matter was put before the Court. The case of

11896, referred to in that letter, was a conviction by the 2nd-class Magistrate of Allur under

isely similar circumstances which was upheld by the High Court and the production of the
ent in that ease has enabled us to obtain many subsequent convictions.

, such divergent views on the parts of the Courts would appear to be to

80 amend the Act as to place tha onus of proving the absence of fraudulent intention under such

pircumstances as those stated above upon the accused person.

3 1d /

wsers, BARCLAY, ORR axn DAVID, Solicitors, Madras.
_Ths T'raffic Manager, Madras Railway.
— 21st January 1599,
R RS Criminal Revision Case No. 398 of 1898.

W are in receipt of your letter of yesterday’s date. 'The question which the Court has to
in determining whether the accused should be dealt with under sections 112 or 113 is whether
~ he entered the railway carriage with a fraudulent intention or not. In eriminal revision case
 No. 19 of 1896 the Chief Justico and Davies, J., were of opinion that the Magistrate was right in
- his finding that the accused had sach a guilty intention. In the present case, however, Shephard
. and Subramania Iyer, J.J., were of opinion that the evidence was insufficient to justify the
Magistrate’s finding that the accused had a guilty intention. In our opinion the Judges are quite
wrong as the evidence was particularly strong to show that there was such a guilty intention.
*The accused gave as his reason for not getting down at Totaipalaiyam that he had arranged for
a man to see him there but that he did not turn up and that he had no time to get out to get
 a fresh ticket. No explanation was given as to why the man did not turn up, why he was not
 called to give evidence, why the fact of his not turning up prevented the accused from getting
- eut to buy a ticket, nor why the fact of the man not turning up made it necessary for the
"accused to travel on to Somanur. The attention of the Judges was drawn to these points, but
they. attached no weight to them, contenting themselves with stating that it would be dangerous
'the carriage with a fraudulent intention, Had the case been heard by the Judge who disposed of

~ the previous case, the result would probably have been different.

'y : !

' From—The Agent, South Indian Railway.
To—The Consulting Engineer for Railways, Madras.
. Dated—Trichinopoly, 10th December 1898, No. 1109.

_ With reference to your endorsement No. 2787, dated 10th October 1898, regard-
~ ing amendment of the Railway Act, I have the honour to forward a copy of letter,
~ No. G. 7015, dated 16th November 1898, from the Traffic Manager, and to inform

- you that I have no further suggestions to offer.

to olath&t ax:i one travelling bayond the station of destination mentioned in the ticket entered

e

ENCLOSURE.

g me-—'l‘he Traffic Manager, South Indian Railway.
" To—The Agent, South Indian Railway.
. Dated—16th November 1898, No. G.-7015.

Revision of Indian Railway Act IX of 1890.

“With reference to your letter No. F. 748/ fs%s’ of 15th October 1898, I beg to suggest the
following amendments for consideration :—

* Section 3, clause 6, and sections 77 and 140.—The words “ and includes the Agent of the

any > may be added at the end of clause 6. The necessity for this addition arises on

+ aceount of the objections often taken in the Mufassal Courts to the authority of the Agent to

- represent the Company. For instance, much difficulty was recently experienced in interpreting

| gection 77 owing to this omission. It was contended that a railway inistration, in the case

~ + of a milway -' istered by a Railway Company meant the Company itself (for definition of

e 'u’,B.uﬂw:.Z Company ”—uvide section 3, clause 5, and that notice of claims may be served upon

. any of the officers of the Company in India. The question whether the Agent was the only

m officer who l:;freaented the Company in India and whether notices referred to in section 77
only be served upon him was. referred to the High Court in a suit brought against the
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Note by the Consulling Engineer for Railways, Madras.
The replies received from the Agents of the Madras and South Indjan Railways
treat of the following subjects, aud refer to the sections of the Railway Act specified
in the following schedule : —

Number | Number of |

ool section of
subject. | Act.

Responsibility of Railway Companies as carriers, in respect of silk parcels item (Z) in second
schednle.
Lien for rates ; recovery of under-charges after delivery of goods.

Reserving accommodation.,
Travelling without a ticket,

Transfer of tickets.

Representation of Company by their Agent.

. 47 (2)
99 --106 Offences of ruilway servants.
129

; 128 Disobedience of drivers of hack vehicles.

Frnow take up the subject in the order given in the above schedule.

No. 1. Responsibility for silk parcels.—The Madras Railway Company appear to
be in the habit of repudiating responsibility for parcels whose enfire value is in excess
of Rs. 100 provided they contain, inter alia, any of the items in schedule 2, eg., silk,

ut section 75 clearly specifies that the rail y refuse responsibility if the value
- of the scheduled articles in the package exceeds Rs. 100. In this aciion the Company
are not supported either by the Bengal Advocate-General or by their own Solicitors,
The publie, however, have never disputed their action in a Court of Law. The section
‘seems to me to be clear enough and to need no revision.

No. 2. Lien for rates. Bcovery of under-charges after the delivery of goods.—The

~ Tecovery of under-charges after the delivery of goods is not coutemplated in section

- 55, which is intended to apply only to failure to recover charges actually entered on

" the railway receipt. The ruling of the Government of India, in their letter to the

<3 ‘Government of Bombay, No. 675 R.T., dated 3rd September 1897, appears to me to be
eminer lons are afforded sufficient relief
» to correct under-charges before

- The Government of India may, however, see fit to make it more clear that
section 55 does not refer to the recovery of nnder-charges for which railway servants’
carelessness is responsible, This might be dome by the addition of a sq b-section
No. 6 to the following effect, ¢ Provided always that, after a consignment has been
delivered, a railway administration may not recover under-charges caused by errors in
rates or in classification made by its own servants.”’

No. 3. Reserving accommodation.—The Traffic Manager, Madras Railway, refers to
the subject dealt with in this Government’s Proceedings, No, 1357 Ry., dated 3rd
November 1898. But I am of opinion that the question has been adequately treated
in the Government of India’s letter, No. 1007 R.T., dated 19th September 1898, In
revising the Act the Government of India may, however, think it advisable to have
the section about reserved accommodation and the rights of ticket purchasers so
clearly expressed that in future neither the Railway administrations nor the public may
have excuse for doubt as to the intention of the Law.
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m, Railway Administrations ought to be able to suspend or dismiss a
ary. This 1s not merely a question of the rules framed under Section
‘but rather of Section 47 itself, which gives power to make rules for fining

t not for otherwise punishing them.
ons 99—105 deal with “Otfences of Railway Servants”; Rules 106—130
% Other offences.” It seems clear on a perusal of the rules under these two
that 99— 105 are intended to treat of offences committed by railway servants

' capacity as railway servants; and that 106—130 are intended to treat of

of persons other than railway servants, and also of offences committed by

gervants in their private, not official, capacity. Now it will be observed that

of the first group, Section 101, the phrase ‘“endangers the safety of any person”

whereas in the second group, Section 129, the phrase “likely to endanger the

of any person” isused. The eonsequence,as pointed out by the Government of

their letter, No. 627 R.T., dated 9th August 1897, is that railway servants who

5 course of their duty do any act held to have, not necessarily endangered but,

likely to endanger the safety of persons on or travelling by railway, must be pro-

od under Section 129, that is under a rule not grouped with those rules which

of offences committed by railway servants as such. Iam of opinion that there

uld be less chance of miscarriage of justice if a section similar to 129 were inserted
, sub-section of Section 101.

" No. 8. Disobedience of drivers of conveyances plying for hire.—-I consider the sug-

‘ﬁ'é!'ﬁon of the South Indian Railway Company to be a good one that the word

& yeasonable ” might be omitted from Section 123. If unreasonable orders are given,

" an appeal to the Agent or Manager, and the option of leaving the premises, are
always open to the fly-man.

" Suggested amendment of the Limitation Act.—1 find no point in the suggestion of

he South Indian Railway Company’s Traffic Manager in regard to amending this

- Act, because item 115 of the second schedule of that Aet provides for a breach of con-

" tract not herein specially provided for, whereas item 30 specially provides a limit of two

- years for carriers.

MaDpRas, : Francis J. E, SeriNg, .
+  20th February 1899. Consulting Engineer for Railways:

. Omper—NodFF Ry., tedﬁd‘z arch 1899.

A copy of these Proceedings will be forwarded to the Government of India in
reply to their letter, No. 1032 R.T., dated 23rd Septeber 1898.

[Here enter No.;jg Ry., dated <7 TMarch 1899.]
(True Extract.)

Fraxcis J. E. Serine,
Joint Secretary.

v WAL L N s
lo the Agent and Manager, Madras Railway.
s _w South Indian Railway. Y o

_,»  Consulting Engineer for Railways. ~
- »  Judicial Department.

-:‘1 :ﬁnomm—ﬂm@ Ry., dated 75 :”‘rch 18?‘

Forwarded. *

Joint Seci‘cﬁry.
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