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GOVERNMENT OF MADRAS,
PUBLIC WORKS DEPARTMENT.
:

Irrigation.
1 Resap—the following paper :—

From J. C. LARMIN IE, Egq., Superintending Engineer, 1 Circle, to the Chief
Engineer for Irrigation, dated Waltair, 29th August 1896, No. 411 V.Z.
~! . I have the honour to state that the Executiv. i Vizagapatam division,
s has submitted an estimate of Rs, 330 £ repairi anicut towards which a
l contribution of one-third of the amo e Anakdpalle proprietor,
and to request that sanction of Government may be obtained to the work bein
i executed by this department—u:de paragraph 79, chapter IX, Volume I of the Public
| A Works Code,
' . 2. The work will no

t be put in hand until the amount of contribution with the
usual percentage charges is paid by the proprietor.

——

OrpEr—No. 777 L., dated 24th September 1896,

The execution by the
: sanctioned.
; - A% :

Public Works Department of the work referred to, is

(True Extract.)

(Signed) R, R. E. DRAKE- BROCKMAN, Colonel, R.E., .
' Secretary to Government,

Irrigation Branch,

" » the Chiof Engineer for Trrigation,

»  Superintendi Engineer, I Circle.
:, Examiner, %:Elie Works,Aeoounts.
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Exd. T. K. Narayaia Aiyangar,
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R ecd.

IRRIGATIOX

Godernment 118964 of Hadras,
*  PUBLIC WORKS.

Enclosures
l 1896.

Regd. Spare copies

*»

6.0., No. 777 1, 24th September 1896.

— S ——— |

SEPTEMBER.

Koppaka Anicut

Sanctioning the execution, by the Public Works Department, of the oontnbuhon

work of repairing —, Vizagapatam division.

S R e

No. 777 1., 24%a Seerever 1896. .
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GOVERNMENT OF MADRAS.

PUBLIC WORKS DEPARTMENT.

‘ Irrigation.
1 * Reap—the following paper :— -

From .J. C. LARMINIE, Esq., Superintending Engineer, 1 Circle, to the Chief ‘
Engineer for Irnganon, dated Waltair, 29th August 1896, No. 411 V.Z. ,

I have the honour to state that the Executive Engineer, Viza :
has submitted an estimate of Rs. 330 for repmrmg K(?g::zka ’amcutggaw??&s dvlvgtﬁn:; b
contribution of one-third of the amount is to be paid by the Anakdpalle proprietor o
and to request that sanction of Goverument may be obtained to the work being
executed by this department—zide paragraph 79, ehapter IX, Volume I of the Public
Works Code. 0

2. The work will not be put in hand until the amount of oonmbntwn with the
usual percentage charges is pald by the proprietor. :

Ommn—N 0. 777 1., dated 24th September 1896.

The execution by the Public Works Depam‘.ment of the work referred t,o is
sanctioned.

(True Extract.)

To the &ief Engmeer for

‘:;Enmner, » ;

il ,- mtr.x_ N‘uyﬂnhw»
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PuBric Works DEPARTMENT,
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PROCEEDINGS OF THE MADRAS GOVERNMENT.

IRRIGATION.

- Gobermment 118961 of” F¥adras,
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FROM Q/ f LWQ/’

SUPERINTENDING ENGINEER, 5t '/Q ﬁ/’ Z 0’1/‘//. 4_!
{LL 1E N PLc =
FIRST CIRCLE.

:  CHIER B - ﬂﬁu Y PROCEEDINGS OF THE BOARD OF REVENUE
i TO i H _ENG"“'C, ER : :
: | FOR IRRI " ' : (ReveNus SerroeMeNt, Laxp RECORDS AND AGRICULTURE).
, GATION. é : .
.i THE CHIEF ENGINKER<- scr g6 / pen S oK slect s “
__ Moo bt Tae Fuit Boarp,
: FOR IRRIGATION. { ) ‘f‘f\ 7 ; Reap—the following letter from Colonel R. R. E. DRAKE-BROCKMAN, R.E,
! L Wi i S : ; Chief Engineer for Trrigation, Tank Restoration Scheme, to the Secretary to
: & >\ L DY tho Board of Revenue, dated Chepank, 26th October 1894, No, 1568 T. —
i 26 q : A, L e € N . : : (4
i DATED (1 2 /7 ' % 1/(9 : () . - I have the honour to forwargl herewith an estimate for Rs. 5,010 for repairin,
! DESPATCHED 2 é . hf/ef e ¥R e ‘ Arasur large tank in the Ponnéri taluk of the Chingleput district, which you wxﬁ o
: R 0 350 : 2 observe has been countersigned by the Collector in token of his approval. This
R VD 720/ f c% ; \ estimate has been worked out. S - a:
‘ St fod A 9. The Supervisor in charge of No. III Party, Tank Restoration Scheme, now
:T forwards another estimate for the repair of the same tank, and reports that of the
: total irrigable area of 473 acres under the tank, no less than 186 acres are zemin. Tt
: N 0. 4’ // y“z g is presumed therefore that the zemindars should have paid on the former estimate a 5
? ?.7}—' contribution amounting to Rs. ‘-’ﬂ%%&+ charges for establishment and tools and
{ 2 s plant — Rs. 1,970 + Rs. 483 = Rﬁ; 2,453, and should pay a similar ®ontribution
X ENCLOSURES. ~ 7 7t towards any repau:s which may hereafter be necessary. y
> : 3 Ag the estimate for Rs. 5,010 has now been worked out and the accounts

closed, it is impossible to collect any contribution. towards the work ; but it appears to il
be necessary to take steps to prevent similar omissions in future, more especially as i
the instance quoted is not believed to be an isolated case.

4. To ensure the collection of contributions in future, either the countersignature
of Collectors should cease to be the mere formality which it apparently now is, or the
Public Works Department should be given lists showing those irrigation works under
which the lands are held on special terms, and which should be treated as contribu-
tion works. : e

5. 1 shall be glad if the Board will favour me with their views on this Sl;i)j.eat
and will return the enclosures to this letter when done with. :

]

SUBJECT.

-

sy =

lﬂ/ﬂwg&m- :

Reap—the following letter from Colonel R. R. E. DRAKE-BROCKMAN, R.E., i i
Chief Engineer for Irrigation, Tank Restoration Scheme, to the Secretary to ol
the Board of Revenue, dated Chepauk, 5th November 1894, No. 1607 1 R R

In continuation of my letter No. 1568 T., dated 26th Ocuﬁz 1894, 1 have the ot
honour to request the favour of the Board’s views as to the cod¥se to be adopted in
each of the undermentioned cases, which are pending in this office, in the matter of _ 4
contributions towards the repair of certain irrigation works investigated by the Tank s
Restoration Scheme from the Dasabandamdars and Shrotriemdars interested in them :—

(a?1 Where dasabandam inamdars decline, without assigning any reason, to
execute the repairs estimated for by the Tank Restoration Scheme for a dasabandam

tank ;

v
}

() Where dasabandam inamdars offer to contribute only a portion of the cost - s
of the repairs of a dasabandam tank ; _ ‘

(¢) Where dasabandam inamdars are unable to contribute any portion of the it
cost of the repairs of a tank ; \ g

T ———————
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(d) Where, i
i ; In a ta MRS s
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st of the repai r zemindars are Governme
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sHear it y In proportion to the
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regrets to obge
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(True Copies and Extract )

£ (8i
gued) . P. RA
Y- BAJARATNA
MUDALIAR,
Secretary.

- (True Copy.)

(i | |
gned) , L SARABHALINGAL& NAIDU
sz Assgistant.

To the Collector of Chin .
. £ gleput, wi ;
% tge Chief Engineer for 'g:;it:ln,m%m, lt‘*‘a &e. .
opy to the Secretary to Governm estoration Scheme
to other Collectors, °nt, Revenue Departmen
ent.
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APPENDIX.

IN THE HIGH COURT OF JUDICATURE AT MADRAS
PRESENT :
Sir Ariavr J. H. Corrixs, Kt., Chief Justice

My, Justice SHEPHARD,

(. Damodara Mudaliar and another Appellants (Defendants).*
ants).

Lersus

The Secretary of State for India in Couneil,
through the Collector of Chingleput ... Respondent (Plaintiff)
amuii ),

6 co-owner against another—Indi
Where the Government and & Zemindar are eo-owners of a tank the \f:tg.‘"’,‘?“{i“ ct, sections 69 and 70
Government and the villages of the Zemindari, and necessary ropairs are done to t‘}"' ch irrigates ryotwari villa
request of the Zemindar, Held that as the re air was lawfuland done for the benefit fe tank by Government with éa'etﬂ ﬂt:f
not intending to do 8o gratuitously and as the Zemindar had benefited by the re 01 _bhe Zemindar also, th 0\’eru 5
olaim contribution for the expenses incurred for the repair with reference to the ) a{; , the Government ent‘tri:;imt
on 70 of the Contract Act. relative irvigated areas of the (}loven(;o

ment and Zemindari villages under secti
o District Judge of Chingleput in Original Suit No 10
Y of

Appeal against the decree of th
o od by the § £ 8
The suit was institut y the Secretary © tate for Indi p r
contribution for the expenses of repair of a tank belonging to %haégai;l.stﬁ“ﬂ"ﬁmn Zemindars for
which irrigated ryotwarl villages of the Government anl some Zenxx’in dari vi?lnd the defendants
o of floods, repairs became necessary ;‘h fry :}glzﬂ.eof‘lr‘:m tank
ronment

Suit for contribution for re air by on

having been breached in consequene seprw o
executed without any request from the deten ants. e defendant Sl
od the Government to make theage;m ‘i_d a’;:;n_’habgiizy 11;1 the

: ’quiesced 1n them.

und that they never request 2

he District Judge gave the plaintiff a decree as prayed for on t ;
cases :—Seshagiri v.%’ichu, T LR 11M, 452 Syed Mahomed I(l’llfm?u:hc}r;ty ’Of the- following
9 N.W.P, H.C.R., 248 ; Shaikh . Nuwah Shaista Khan,

defendants appealed to the High Court.
K. P. Sankara Menon for O, Sankara Nair and V. Masilamani Pillai for appellant
ants.

K. Brown for the Government Pleader for the respondent.

The court passed the following
Order,

this appeal is whether the defenda - ‘
Purayankolathur tank can be ;?dsellqlfbl?‘} proprietors of
s nk he Government. Inasmuch as other vill or the‘ 9051:5- of
overnment are irrigated by the same tank, the Government were under ages held under
make the repairs, and it is found 88 a fact and not disputed that the re au obligation to
sary for the preservation of the tank. There are no definite £ e repairs were neces-
Judge and the evidence is not clear as to the circumstances underﬁndmg' s & by the Distriot
undertaken by Governmen. But it seems clear from the defendants’ ch the repairs were
they were aware that the repairs were being executed (see BB 1). The own statement that
made in the plaint is not den_led in the written statement, am} it is no?ill:lf’nt to that effect
that they were themselves anxious to execute the repairs except in 5 Chnis e defendants’ caso
%ﬁn the act of the grlovsnflmz , he capacity of contractors, or
o contention on the delen ants’ part is that the Government i
not entitled to charge the A g D e rop
P 1Rt o] or mpol"

The question raised by
certain villages irrigated by the
repairs of that tank incurred by ¢

their owxallexp:knse and e ;.

tance is also taken, ViZey the Distriet Judge has not mad sl .

the work, having regard fo the interests of the Government :'ll%:gt: ﬁ%omonmmtoi th’e Sost of
the tank. On the part of the defendants, it was arg dm ::nag“

in the irrigat: &;:tn bseeouredb it
was 1o eon tween them and the overnment and no joint Liabili
to an action for contribution, the present action could nb‘: gg ;lifnlglglgy ::duh 8s could give rise
Dickeson (12 Q.B.D., 194) was relied on. In that case the parti s telfh“““ of Leigh v.
4 house and the olaim made was in respect of money expwd,ﬁ e S!nht::m %:f&-m-oommon of
In this view of the facts the present case may be disti ' TR d@ﬁpﬂrepm
is that in the prese e i distinetion
: ished the case from those in which * it has been held that, where
ested in the thmg saved are bound to ?‘!"%I ?]h&l?’an

distinguished, and another ground

o

o

p- 196. Butin the cou P
put upon grounds which cover cases in which an out :
: er cases in which an outlay necessar

« A.S. No. 38 of 1893. 2lst March 1894.

Buslool Hossein, v. Gunput Chowdhry, 25 W.R. 170. = Th
’ v, L70. e g

nt in undertaking the work was in an o Yt
e kit
a

nt case the remedy of partition is not available. In hi
judgment, Pollock, B.,
atlay is
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- possible, it is at shy rate in fact impracticable—See Watson v. Gray, 15 D, 192—
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4 DBoaup or Revexur (Rev. Serr., L. Rps. AND Aer1), 181H Mug, 1895, No. 70. ok

e o

may
for the preservation of the thing in which the parties are interested has been made. Indeed , 1erest 1t
Ootton, L. J., starts by assuming ** that the house was in a bad state of repair a.nlrll that the r:: airs R Pmer T ) anly. i e o b ) » e

executed by the defendant were necessary " —Leigh v. Dickeson, X'V .D., p. i b
amounts tg this, that in the absence of g request, and in the abaenceag a? o’cgm?gn tmg%;l (1);2
Tepair, no action for contribution will lie at the suit of one tenant-in-common against another
and that was the judgment of the court of appeal. No reference js made by any of the Touiis
Justices to the doctrine of Salvage. 1In a later case where the uestion related to a policy of life
insurance and the claim was made in respect of a premium paid by the mortgagor, the court of
appeal distinetly held that the doctrine o? Salvage as understood with reference to n'mg-iﬁme 0RReS
had no application, and«Bowen, L..J., states as the general principle that work and labour done or
money expended by one man to preserve the property of another do not according to Fnglish
law create any obligation to repay the expenditure. In the course of the argument (p. 239)
he observes that the law is laid down too widely in the notes to Lampleigh v. Brathwait
(1 Sm.L.C., 151). It follows also from these decisions which, after all, only re-affirm what has
been said in earlier cases that the statement of law made by Chancellor Kent and cited in Leigh v.
Dickeson (12 Q.B.D., p. 199) cannot be accepted as correct according to English authorities (see
Kent’s Commentaries, Vol. 111, 8. 870). As a general rule, a man cannot be made liable for services
rendered under circumstances giving him no option of declining or accepting. In the present
case it is®lear that the facts do not bring it witﬁin either of the two exceptions above mentioned.
There was no common obligation to repair the tank, the Zemindar and the Government are liable
to their tenants respectively, and the tenants of the one could not, it is conceived, make the other
responsible for mere neglect to maintain the tank. The exception which covers the case of joint-
debtors, one of whom pays the whole debt cannot apply, and it is at least doubtful whether on
any principle of oontn%:ltion or indemni% the plaintiff could recover (see Leigh v. Dickeson, 15
Q,.%.D., p- 68; Dering v. Winchelsea, 2 B. & P., 270; Moule v. Garrett, L.R., 7 Exch., 104).
Again there was no request on the part of the Zemindars, and thongh, it is possible that if the
facts were properly ascertained, a request might have been implied, the District Judge has not
found that snch implication ought to be made. According to the English authorities it would
seem therefore that the action must fail. But the plaintif’s counsel relies on section 70 of the
Contract Act, and invites us to hold that a rule of law, differing from that found in the English
cases, has been there laid down. By that section three conditions are required to establish a right
of action at the suit of a person who does anything for another. The thing must be doné lawfully ;
it must be done by a person not intending to act gratuitously and the person for whom the aet
is done must enjoy the benefit of it. There can be little doubt that the statement of the law is
derived from the notes to Lampleigh v. Brathwait and perhaps indirectly from the Roman law
(sea Stokes’ introduction to the Contract Act). The learned author of Smiths’ Leading cases when
enumerating the instances in which the request necessary to constitute a cause of action in the
case of an executed consideration may be impli#l gives as the second instance “ where the
defendant has adopted and enjoyed the benefit of the consideration—(1 Sm.L.C., 9 Ed., p. 160).
That is the very statement of law which according to Bowen, I.J., is too wide, Nevertheless it
is the law we have to apzl)lgriﬁand we ought not to be deterred from doing <o, because the rule is
not in harmony with English decisions (see Lord Herschell’s observation [ (1891) p. Ca,, 130],
or because the application of it may be difficult. Certainly there may be difficulties in applying

a rule stated in such wide terms as is that expressed in section 70. According to the section it is
not essential that the act shallrﬁv'e been necessary in the sense that it has been done under circum-
stances of pressing emergency, or even that it shall have been an act necessary to be done at some
time for tho preservation of property. It may therefore be extended to cases into which no
question of safvage enters. It is not limited to persons standing in particular relations to one
another and except in the requirement that the Act shall be lawtul, no condition is prescribed as
to the circumstances underr:}:ioh it shall be done. -

In the present instance the relations of the parties are peculiar. Formerly, as it appears,
all the elevelr)x villages irrigated by the lank were zemindari, seven of them have been severed
from the zemindari and became ordinary ryotwari villages. As a consequence of the severance
the duty to maintain the tank has, so far as concerns these latter villages, devolved on Govern-
ment, As has already been observed, the remedy which is open to tenants-in-common who
cannot agree about the enjoyment of property is not available to persons situated as aro the
parties in the present case. In their relation to the tank their position may be compared to that

‘of the owners of two houses supported by a party wall, in respect of which if partition is 19523?
8

o

Commentaries, 8. 1085.

Now taking the terms of section 70, we have to see first whether anact was done by the plaintiff
for the defendants not inbending to do so gratmtougl . Here are two quesﬁom of aet. involved.
First, were the repairs executed for the defendants? In a case ,"hel'? the plaintiff has himself
no interest in the matter, as in the case put in the illustration of A saving B's E-mpe f MM :
there can hardly be any doubt as to the answer to be given to the question. The caso hiumfhat, M
which in the first instance the rule of Roman law giving a right of action to the aofi
gestor was applicable. : ‘ Hor e
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E 4 No. 819 1., 9ra Ocroser 1896,
Orver—No. 819 1., dated 9th October 1896.

The estimate, amounting to Rs. 2,910, for constructing a wharf at Tenali, in the
Kistna Western division, is sanctioned as follows, the amount being met from the
balance of the provision for item 710 of the statement printed in Proceedings, Madras
Government, No. 857 L., dated 11th October 1893 :—

49. Capital expenditure not charged to Revenue.
istna Delta System.
I. Works.
‘Western Section.
(2) Main Canals and Branches.
Nizampatam Canals.
9. Nawvigation Works.
Wharf at Tenali.
RS,

f

Estimate ... ad sas - B BR0 Ry e AT R
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1 9. This sanction is registered as No. 112 I. of 1896-97.

F 3. The scale of establishment proposed for the wharves is approved, and the
‘ Superintending Engineers, I and II Circles, will, when necessary, submit proposition
statements for the establishment required for the sanction of Government. Estimates
for the wharves and establishment quarters still to be constructed, may be submitted

as necessity arises.
(True Extract.)
(Signed) ~ W. HUGHES,
Jomnt Secy. to Government,

Irrigation Branch,

To the Chief Engineer for Irrigation.

.,  Superintending Engineer, I Circle. ; ‘

” » » II ,, with seven enclosures. ‘

,  Examiner, Public Works Accounts. ‘

3
Exd. T. K. Narsyana Aiysogas, - i
’ 3 s
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