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GOVERNMENT OF MADRAS,

PUBLIC WORKS DEPARTMENT.

————

.

Irrigation.
Reap—the following paper :—

From J. C. LARMINIE, Esq., Superintending Engineer, I Circle, to the Chief
Engineer for Irrigation, dated Waltajr

» 29th August 1896, No. 411 V.Z,
I have the honour to state that the Executi
has submitted an estimate of Rs. 330 for repai
confribution of

‘epairing Koppaka a
one-third of the amount is to he paid by the
and to request that sanction of Government may be obtained to the
executed by this department—uide paragraph 79, chapter IX, Volume I of the Public
Works Code. ;

2. The work will not be put in hand until the amount of contribution with the
usual percentage charges is paid by the proprietor. :

ve Engineer, Vizagapatam division,

———

Orper—No. 777 L, dated 24th September 1896,
The execution b

y the Public Works Department of the
sanctioned.

work referred to, 13
(True Extract.)

_(Bigned) R, R. E. DRAKE- BROCKMAN, Colonel, R.E., . .
Secretary to Government,

Irrigation Branch,

A 8 the Chief Engineer for Irrigation.

Superintendi Engineer, I Circle.
:: Examiner, %ﬁﬁlio Works Accounts.

L

Exd. T. K. Narayaua Aiyangar,
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Sanctioning the execution,

Koppaka Anicut

work of repairing = Vizagapatam division.

by the Public Works Department, of the contribution
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GOVERNMENT OF MADRAS.

PUBLIC WORKS DEPARTMENT.

Irrigation.

* Reap—the following paper :— -

From J. . LARMINIE, Esq., Superintending Engineer, 1 Circle, to the Chief ™
~ Engineer for Irrigation, dated Waltair, 29th August 1846, No. 411 V.Z.

I have the honour to state that the Executive Engineer, Vizagapatam divisio
has submitted an estimate of Rs. 330 for repairing Kog;:k’a ’animg:ardg Whis;hon;
contribution of one-third of the amount is to be paid by the Anakdpalle proprietor,
and to request that sanction of Government may be obtained to the work being
executed by this department—vide paragraph 79, chapter IX, Volume I of the Public
Works Code. . R i

2. The work will not be put in hand until the amount of contribution with the
usual percentage charges is paid by the proprietor.

 OmpEr—No. 777 L, dated 24th September 1896.

The execution by the Public Works Department of the work referred to i;
sanctioned. A

(True Extract.)

~ Lwrigation Branch.

>, -
.

To the Chief Engincer for Trrigation.
»  Superintendi ngi , I Circle.
,» Examiner, Public Works 4
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Koppaka Anicut

Sanctlomng the execution, by fhe Public Works Department of e o T
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SUPERINTENDING ENGINEER, : { :
: VA acce Hle Zru o to ek :
FIRST CIRCLE.
CGHIEF P //ﬁu PROCEEDINGS OF THE BOARD OF REVENUE
i TO ‘ AL A B . (REVENUE SerrneMENT, LAND RECORDS AND AGRICULTURE).

| FOR IRRIGATION.
INEERY~ Scr 96

THE CHIEF EN

Tae Furrn Boarp,

-

g

_!i(o f
o R ;{’Alﬂj 3"?:\ ~ Reap—the following letter from Colonel R. R. E. DRAKE-BROCKMAN, R.E, i
\/ 11 y i . s Chief Engineer for Trrigation, Tank Restoration Scheme, to the Secretary to o
o Y the Board of Revenue, dated ChePauk, 26th October 1894, No. 1568 T. :— o

I have the honour to forward herewith an estimate for Rs. 5,010 for repairin
Avasur large tank in the Ponnéri taluk of the Chingleput district, which you wi
observe has been countersigned by the Collector in token of his approval. This
estimate has been worked out. : & .

9. The Supervisor in charge of No. III Party, Tank Restoration Scheme, now
forwards another estimate for the repair of the same tank, and reports that of the
total irrigable area of 473 acres under the tank, no less than 186 acres are zemin, It
is presumed therefore that the zemindars should have paid on the former estimate a
contribution amounting to Rs. 5’310—4%12—-*- charges for establishment and tools and
plant = Rs. 1,970 + Rs. 483 = Rs. 2,453, and should pay a similar %ontribution
towards any repairs which may hereafter be necessary. :

3 As the estimate for Rs. 5,010 has now been worked out and the accounts
closed, it is impossible to collect any contribution towards the work ; but it appears to
be necessary to take steps to prevent similar omissions in future, more especially as
the instance quoted is not believed to be an isolated case. .

4. To ensure the collection of contributions in future, either the countersignature
of Collectors should cease to be the mere formality which it apparently now is, or the
Public Works Department should be given lists showing those irrigation works under
which the lands are held on special terms, and which should be treated as contribu-
tion works. | i

5. T shall be glad if the Board will favour me with their views on this subject
and will return the enclosures to this letter when done with. : ' | i

DATED 29y 7"{‘ Lol e €Ay |

DESPATCHED2 o Was é , WM 2%
RECEIVED : 00/ F jg =

No. &/ 2.
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SUBJECT.

Reap—the following letter from Colonel R. R. K. DRAKE-BROCKMAN, R.E.,
Chief Engineer for Irrigation, Tank Restoration Scheme, to the Secretary to
the Board of Revenue, dated Chepauk, 5th November 1894, No. 1607 T. : —

In continuation of my letter No. 1568 T., dated 26th Octoler 1894, 1 have the
honour to request the favour of the Board’s views as to the coulse to be adopted in
each of the undermentioned cases, which are pending in this office, in the matter of
contributions towards the repair of certain irrigation works investigated by the Tank .
Restoration Scheme from the Dasabandamdars and Shrotriemdars interested in them :—

(@) Where dasabandam inamdars decline, without assigning any reason, to
execute the repairs estimated for by the Tank Restoration Scheme for a dasabandam

vﬁank;

() Where dasabandam inamdars offer to contribute only a portion of the cost

of the repairs of a dasabandam tank ; . N
(¢) Where dasabandam inamdars are unable to contribute any portion of the

cost of the repairs of a tank ;
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(d) Where, i
; ere, 1 'a t 1
I e, a tank which irrigates
ds, the shrotriemdars o e Jrrigates both Government
emindars are unwilline _ﬂml prsirn Ty
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cost of the repair th
pairs of e tank. 1
dor it nK, in 1'oportion to the are £ e
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2- G.O '\70 4E'
handans tanke No. 451 1., dated 8rd May
occurred Wher,ed(ggfln()t seem to cover &) 3 1?1?4’ on the sub
cannot be persuad ectors have stated that se of all da
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ject of :
biry gntlt( of the repair of dasa-
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ResorLvrion —dated 18th March 1895, N
9, No. 70.

The Board regrets to observe th

bute his sh
sve of $hs at the zemi
008t before the zemindar was not called upon t tri
; o contri-

rently the Collect repai
o epair :)
r and the Public \Works t}rl)(é;)& rtmeat pore® faken up, A
Department failed ¢ Aoy
0 note that the

tank irrigated zemi
emindari landg
. The CoNector will be requested t
*d 1o report whether,

with reference to th
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dara Mudaliar and anoﬂ::;m; Oilf: eE’,ngh g Appeal N
: appeal No. 38 of 1893 (C. D
3 (C. Damo-

gleput), steps ma e
i, ¥ not now b crotary of Stat
pairing the tank. e taken to recover thooz?,lnr{:‘?h, the Collector of Chin
dar’s share of i} 5
] e cost of

2y The Boa d .
Partios. s rd considers that it
y during their mveﬂﬁgatio[:t 1s the plain duty of the "
8, to ascertain whether tl?c I'ankkReStomtiou Soligs
* ayakat of a tank i
which

they propose to z
repair is w
g:g'lc'ed fo know this of his }(:OHy ryotwari land or
(under the old rant: wn knowled o o ot. The Collector
practice) an est; 8¢, and if he had to mak Phoe extmpk- et
: ¢ a reference when-

gfﬁytfi‘%d'be inordinate imate was sent to hj
at he approves the pro; rsigmats 0 him for i
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now §
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observes that (.0
0., dated 3rq M

a' T
Y 1884, No, 451 1, seeﬁfspg {;ﬂd ;}mve, the Board
: sufficiently clear as

sabandam tank, and as to

as pointed out in th

Obli a t. e GOvernm ep artment Sh

diffgrezignsito -Ea"?' out the i‘;;g'rder quoted aboc:rl:aldtmove the Collector tq proceed

e gnifications in dif IS specified. T » o enforce the dasah e

OOIIl’tI)','lll)lg to Brahmin grantee 0‘;1‘9111; districts, Tak?ne term shrotri em,ilsa andamdar’s

Gove;nlllrtxgntowards the repair :fWh()le inam village gthlt il pmperal’mr;;x e

WL e rests on the same foorin. in; which i2ha Liability of shrotri ing as
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information. Tt the appeal abo: oy ‘3011tr1buti(>m:1 o similarly situated, who
© quoted will he 'cim:]g:::dof the decisions of

- to Colleotors for

= (True Copies and Extract.)
Si :
(Signed) P. RATARATNA MUDALI
AR
e Seoretary.
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APPENDIX.
IN THE HIGH COURT OF JUDICATURE AT MADRAS
PRESENT :

Rir ArTHUR J. H. Corrins, Ki., Chief Justice
My, Justice SHEPHARD, )

(. Damodara Mudaliar and another Appellants (Defendants).*
ants ).

VErSus

The Secretary of State for India in Couneil,
through the Collector of Chingleput ... Respondent (Plaintiff)
11 ),

another—Indian Oontract Aect, sections 69 and 70

air by one co-owner against
of a tank the water of which i

ich irrigates Ty i 1!

ryotwari villages of

Suit for contribution for re
o Zemindar are e0-OWIEIS
necessary repairs are done to the tank by Government without
ithout the

Where the Government an
Governmont and thedvillagos of the Zemindari, and el
ar, Held that as the repair was law ul and done {or the ben: 4
gm Yemindar had benefited by the ‘;g:):ifr“:,i ezeén;x:dur also, thaGovernment
: PRSI entitled to

request of the Zemin
ot intending to do so gratuitously and as t. - o
or the repair with reference to the A
relative irrigated
areas of the Goyern-

olaim contribution for the expenses incurred
ment and Zemindari villages under section 70 of the Contract Act.

Avppeal against the decree of the District Judge of Chin : i v
1892. gl g o s gleput in Original Suit No 10 of
The suit was instituted DY the Secretary of State for Indi p T
contribution for the expenses of repair of a tank belonging to athzgﬂ;:uﬁtt%ertm Zemindars for
which irrigated ryotwari villages of the Government anl some Z*’n):m i il vi?lnd the defendants
having been breached in consequence of floods, repairs became necessar nhi cha .. The tank
exacuted without any request from the defendants. The defendants pl ez 'd::l the Government
%round that they never requested the Government to make the repairs o non_-l;abﬂﬂiy on the
he District Judge gave the %aintiﬂ’ a decree as prayed for on the auth; ,:G‘Imeme‘d in them.
cases : —Seshagiri v. Pichu, LL R, 11M, 452; Syed Malomed Khan v ;y of the following
9 N.W.P.,, H.C.R., 248; Shaikh Buslool Hossein, V. Gunput Chow dhry‘ 25‘"1%1",; 1‘:’,3 .alt;i)a Khan,
: .9 R. - g

defendants appealod to the High Court.
K. P. Sankara Menon for €', Sankara Nair and V. Masilamani Pillai for Episalison
ollants.

K. Brown for the Government Pleader for the respondent.

The court passed the following
Order,
The question raised by this appeal is whether the def : v

certain vigla-gos irrigated by the Puarayankolathur tank can %nfa;?dgelﬁfbthe proprietors of
repairs of that tank incurred by the Government. Inasmuch as othe vlﬁlfor the costs of
Government are irrigated by the same tank, the Government were ‘:‘n db ages held under
make the repairs, and it is found as a fact and not disputed that th er an obligation to
sary for the preservation of the tank. There are no definite fi ea. repairs were neces-
Judge and the evidence is not clear as to the circumstances under whi‘% tl;,y the District
andertaken by Government. But it seems clear from the defendants’ ch the repairs were
éheg were aware that the repairs were being executed (soe BB 1). The av own statement that
made in the plaint is not denied in the written statement, and it is m?&n_’mto that effect
that they were themselves anxious to execute the repairs except in the capacit 10 defendants’ caso
that the act of the Government in undertaking the work was in any wa. pacity of contractors, or
"he contention on the dofendants’ part is that the Government we,{, b,my n?fmﬁﬁﬂ Or improper.

their own expense and n:ﬁ (:;n:]i!tleg t:n o;a.}ge the Zemindars:: | A further Pﬂlfl.; og the repairs at
viz., that the Distri undge has not made a fair apporti minor impor=
-apportionment of the cost of

moe isk?l;oﬂ_taken, o il
wor ving regar the interests of the Government vil A
in the irrigation seoured by the tank. On the part of the defvelnlgfzsts:i:dw; Zemindars’ villages
tract between them and the Government and no joint liability such as o%ut]}:l% as there

ld give rise

was 1o 00!
to an action for contribution, tho present action could not be maintai !
Botoson (19 Q,B.D., 194); waa ralied ot In thst coes_the o b s ki R
s‘houge s_nd the claim made was in respect of money expendad I S'ubatanﬁ&n nts-in-comr aaol
In this view of the facts tho prosent case may be distinguished, ot 14 ,dapzope'" =
ia that in tho present oaso the remedy of partition fs noh available.  In e e ke aotion.
e o e o oo i1 whih 1 has baai bl $hat, Shes b1 ol 1
d in the thing saved are bound to ot : g er :nm e

* A.S. No. 38 of 1893. 210k March 1804

p. 196, Bulin the co
was affirmed, the decision was put upon grounds which cover cases in which an outlay
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for the preservation of the thing in which the parties are interested has been made. Indeed
COotton, L.J., starts by assuming * that the house was in a bad state of repair and that tile reneirs
executed by the defendant were necessary ” —Leigh v. Dickeson, XV Q.B.D., p 66. His ;l.xéfigio;]
amounts to this, that in the absence of a request, and in the absence of a ("mr‘nu:’);l obligation to
repair, no action for contribution will lie at the suit of one tenant-in-common against garl()thpr
and that was the judgment of the court of appeal. No reference is made by any ol;the Lords
Justices to the doctrine of Salvage. In a later case where the question related tn)n olioy ']} ’Ffs
insurance and the claim was made in respect of a premium paid by the morf@u y ! 3 S 4

il - . . ragor, the court of
appeal distinetly held that the doctrine of Salvage as understood with reference to maritime cases
had no application, and*Bowen, L..J., states as the general principle that work and labour dox;e. or
money expended by one man to preserve the property of another do not according to ¥nglish
law create any obligation to repay the expenditure. In the course of the argument ( s2-39)
he observes that the law is laid down too widely in the notes to Lampleigh . B‘rg'l/u(‘m't
(I Sm.L.C,, 151). It follows also from these decisions which, after all, only re-afirm what has
been said in earlier cases that the statement of law made by Chancellor Kent and cited in Leigh v
Dickeson (12 Q.B.D., p. 199) cannot be accepted as corrcet aceording to English authorities (see
Kent’s Commentaries, Vol. 111, 8. 370). Asa general rule, a man cannot be made liable for services
rendered under circumstances giving him no option of declining or accepting. In the present
case it is @lear that the facts do not ring it Witgin either of the two exceptions above mentioned.
There was no common obligation to repair the tank, the Zemindar and the Government are liable
to their tenants respectively, and the tenants of the one could not, it is conceived, make the other
responsible for mere neglect to maintain the tank. The exception which covers the case of joint-
debtors, one of whom pays the whole debt cannot apply, and it is at least doubtful whether on
any principle of contribution or indemnity the plaintiff could recover (see Leigh v. Dickeson, 15
Q.B.D., p. 68; Dering v. Winchelsea, 2 B. & P., 270 ; Moule v. Garrett, L.R., 7 Exch., 104).
Again there was no request on the part of the Zemindars, and though, it is possible that if the
facts were properly ascertained, a request might have been implied, the District J udge has not
found that such implication ought to be made. According to the Knglish authorities it would
seem therefore that the action must fail. But the plaintiff’s counsel relies on section 70 of the
Contract Act, and invites us to hold that a rule of law, differing from that found in the English
cases, has been there laid down. By that section three conditions are required to establish a right
of action at the suit of a person who does anything for another. The thing must be done lawfully ;
it must be done by a person not intending to act gratuitously and the person for whom the act
is done must enjoy the benefit of it. There can be little doubt that the statement of the law is
derived from the notes to Lampleigh v. Brathwait and perbaps indirectly from the Roman law
(see Stokes’ introduction to the Contract Act). The learned author of Smiths’ Leading cases when
enumerating the instances in which the request necessary to constitute a cause of action in the
case of an executed consideration may be impli# gives as the second instance  where the
defen('lant has adopted and enjoyed the benefit of the consideration—(1 Sm.L.C., 9 Ed., p. 160).
That is the very statement of law which according to Bowen, 1.J., is too wide, Nevertheless it
is tl'le law we have to apply and we ought not to be deterred from doing =0, because the rule is
not in harmony with English decisions (see Lord Herschell’s observation [ (1891) Ap. Ca., 130],
or because the application of it may be difficult. Certainly there may be difficulties in applying
a rule stated in such wide terms as is that expressed in section 70. According to the section it 18
not essential that the act shall have been necessary in the sense that it has been done under circum-
stances of pressing emergency, or even that it shall have been an act necessary to be done at some
time for the preservation of property. It may therefore be extended to cases into which no
question of salvage enters. It is not limited to persons standing in particalar relations to one
another and except in the requirement that the Act shall be lawtul, no condition is prescribed as
to the circumstances under which it shall be done.

In the present instance the relations of the parties are peculiar. Formerly, as it appears,
all the eleven villages irrigated by the tank were zemindari, seven of them have been severed
from the zemindari and became ordinary ryotwari villages. As & consequence of the severance
the duty to maintain the tank has, so far as concerns these 1a._tter villages, devolved on Govern-
ment. As has already been observed, the rerpedy whieh 18 open to tenants-in-common who
cannot agree about the enjoyment of property is not available to persons situated as are the
parties in the present case. In their relation to the tan_k their position may be compared to that
of the owners of two houses supported by a party wall, in respect of which if partition is legaII;y
possible, it is at shy rate in fact impracticable—See Watson v. Gray, 15 Ch. D., 192— Bell’s
Commentaries, s. 1085.

Now taking the terms of section 70, we have_ to see first whether anact was done by the plaintiff
for the defendants not intending to do so gratuitously. Here are two questions of fact involved.
First, were the repairs executed for the defendants? In a case where the plaintiff has himself
no interest in the matter, as in the case put in the illustration of A saving B’s property from fire,
there can hardly be any doubt as to the answer to be given to the question. The case is that to
which in the first instance the rule of Roman law giving a right of action to the negotiorum
gestor was applicable.
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that the plﬁ‘g% had an interest in the matter may show that he was acting on his

doing an act in
Section

to the payment of money.

Marsden (1.C.P., 529) affords an illustration. i
which he is himself interested may at the same time intend to act
69 and the cases on which it is founded (see Moule v. Garrett, L.R.,

132, 7 Exch., 104) makes it clear that a payment made by a party interested may be
1 Bad nsistent to hold that services done would not equally give a right
ection 69, we ought to add that the plaintiff cannot rely directly
plaintiff and the duty of the defendants related to the doingof

But it is obvious

The question whether the act was done for the defendants is one which must be determined

according to the circumstan

roperty may
5 fact that

him. We think t

the questi

theixr own cost

ces of the case, for one of two persons having a common interest in

or may nomtend to act for the other in the execution of work upon the property.

the latter

benefited by the work does not necessarily show that it was done for
here must be a finding upon the question. There must also be a finding on
on of ‘intention whether or not the intention of

) Goveglment was to do the repairs at
without making any charge Qn-thg\zemmdar.

Py | e the peﬁﬁan other in ' executing the repairs the Government acted lawfully.
Ttisc é:: gal,ltlg:otunlqoonsent ;?} request on the part of the defendents need not be proved. It is

because the part
of the negotio
E:idxf the Rom

party o be ch
not forbidden

not to be so read as to justify the officious interference of one man with

‘_jnterested ig*absent and had given no mandate that the right of action on the
rum gestor acorues Justinian’s Institutes Lib. III, TT., &

an law is to be followed, it must be shown that the act do

uged',‘WOuld, have assented, had he been consulted and the doing
(

386. On the other
is oné'to which the
of which he had

ce Colquham Roman Civil Law, 8. 1766, &.). It is plain that the section ought

the affairs or property of

another or to impose obligatidn in re'sg_eet of services which the person sought to be charged did
not wish to have rendered. b ‘ g AT

~ In the pr

the tank. Th

osent case there can be no ifoubt _tiiat the Government a
o act was lawful whether done with a view of benefiting all

!

s

the 'vill.ﬂées' under t?x%

Liplhia or the Government villages only, and whether or not done with the intention of charging
e :ﬁ‘kz:;ind:l‘sﬁ Having mgard“agesto the fact that' the zemindars knew of the intention to execute
the ggpairs and did not disapprove, we think that if the repairs were done for the zemindars,

. they ‘were done Jawfully fgg{ them.
" The final condition required b
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the benefit of
satisfactory.

suppose that the benefit derived by the zemindar from the
_ derived by Government. Regard must be had to the irrigable area o
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the act done. On tKis‘quest;ign an issue was raised, buf f
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finding on the fifth issue.
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