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MEMORANDUM.

Originas Suit No. 23 of 1895 on the file of the District Cotirt of Vizagapatam.

1. In *Wie suit, which has been generally called the Vizagapatam Observatory
Suit, the plaintiff, A. V. Jugga Row, sued the Secretary of State in Council as the
first defendant and his mother —generally spoken of either as the Rani or Mrs. Narsing
Row —as the second defendant for a declaration that he was not bound and that his
interests were not affected by a document (Exhibit 11 in the suit), which he and his
mother had jointly executed on the 15th May 1892. This was the document under
which, as the first and second defendants claimed, the plaintiff had given up in favour
of the Governmc 1t of India all hisinterests in the buildings known as the Vizagapatam
Observatory and in the Governmeut promissory notes —of the nominal value of
Rs. 8,00,000~~that had been set apart for carrying on astronomical and meteoro-
logical work in the obervatory. And it was on the strength of this document that
the Government of India vested the observatory and its endowment in the Treasurer
of Charitable Endowments (who, at the instance of the first defendant, was added as a
third defendant), and that the work of the observatory has since 1894 been carried
on under the control or supervision of the Meteorological Department of the Government
of India. There were other transactions whose object was to make the observatory a
public institution, but this' deed is the only transaction that can be relied on by the
Government as authonsing them to vest the property in the Treasurer of Charitable
Endowments (see paragraph 27 below). No question has heen raised as tu whether the.
instrument in question couferred rights on the first defendant during the life of the
second defendant : the question raised was whether that instrument would affect the
interests of the plaintiff after her death.

2. At the time when the document was executed, the estate, of which the observa-
tory and its endowments formed part, was in possession of Mrs. Narsing Row. She
held it as the only child of the last male holder, and the heir apparent to the estate
was her only son, the plaintiff. During the pendency of the suit Mrs. Narsing Row died,
and the plaintiff as daughter’s son of the last male holder succeeded to all the property
which she held. The result was that if the plaintiff’s case was well founded, he was
entitled not only to the declaration for which he had prayed in his plaint, but also for
possession of the observatory and its endowment. The suit was accordingly converted
into one for possession of these properties. ‘

3. The Distriet Judge’s judgment ignores onc of the issues (see paragraph 4 below),
but he says that he finds in favour of the plaintiff on all the issues, and passed a decree
in plaintiff’s favour. The question now is whether the Government should appeal to
the High Court. The object of this memorandum is to assist the Government in
deciding that question by laying before it the several points raised in the case and
the gist of the evidence bearing on those points.

4. The main grounds upon which the plaintiff claimed that, though he had been
a party to the deed of May 15, 1892, his interests were not affected thereby were
three in number. In the first place he alleged that he had signed that document
only because of the undue influence exercised upon him and the misrepresentations
made to him by his father, Narsing Row. This was met by the defendants by a direct
denial of the alleged undue influence and misrepresentation. Before the Government
of India decided to take up the observatory this was regarded as the principxl matter
to be considered, and it was only because the Government of India thought that the
plaintiff would be unable to establish the undue influence and misrepresentation that
they decided, notwithstanding the threat of litigation, to take action under the deed of
May 15, 1892. Strangely enough this, which at one time was considered the prin-
cipal—if not the only—question at issue, has so far sunk into the back ground that the
District Judge nowhere in his judgment alludes to it and even treats the issue (No. 3)
that was intended to raise this point as relating to the question of estoppel—a wholly
different matter covered by the fourth issue. Secondly, the plaintiff claimed that he
was not bound by the deed of May 15, 1892, because before the Government of India
had aeted upon it he had revoked his consent to it, Though the issue raised on this
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from Mr. O'Sullivan —the then Advocate-General of Madraa —!o Naming Row
(Exhibit YY, May 21, 1884) shows that the latter bad consulted him an to the fomg,.
bility of Mrs. Narsing Row making —as ugainst BUY Feversioner—.a permanent endow.
ment for the observatnry and for some charity. Mr. OSullivan in o ffect advised
against Mrs. Narsing Row’s power to make such g d

sposition ne she thaen cohtom.
plated. But notwithstanding this adviee,

Mre. Narsing Row did on dth October
1884 execute a deed (printed in Exhibit S8) Wlwroby she declared hersolf the first

trustee of the observatory and of the fame Government promissory notes (of the
value of R, 3,00,000) as she had mentioned in her will of the previous year and
directed that on her death and whenever a vacancy should occur the Hovernment, or,
failing the Government, the “ Civil Court having Jurisdiction should appoint a new
trustee. No doubt Mrs. Nursing Row had but o WOoman's estate in the observatory
and in the (Government promissory notes, and therefore the deed would not bind her
successors.  But I think there can be no doubt that it was good for her life, und did
make ber a trustee and did muke the observatory and the Promissory notes trast pro-
perty a8 long as she should live. And further the trust having been thus vahdly
made, I do not see how it could be extinguished during Mps. Narsing Row's life-time,

13. Narsing Row’s correspondence with Mr. O’Sullivan (Fxhibit YY), as we
the deed of October 24, 1884, were relied on ax rhowing a desire to doprive

Row of a part at least of his grandfather's property. No doubt this was the effeet
of the dued, but it is also quite possible that Mr. ‘and Mrs, Namsing Row wero alao
influenced by what they believed to be the wishes of old Jugga Row and by what they
thought would be to the slory of the family. A more important argument bused on
the correspondence with Mr. ()’Sullivan relates to the genuinenoess of thediaries. Iy his
letter (YY) Mr. O’Sullivan had said : Lapprehend it would be dithicult to establish the
fact (i.e., that old Jugga Row wished to have the observatory permanently endowed)
in the absence of writing, secing that if he had any settled strong wish that an
endowment in perpetuity should be ereated, it would he natural to expeet that he wauld
have made provision for the same or left some authentic record of his wishes ™ And it
18 only after Mr. O’Sullivan had thus puinted out the HECOSSIEY for same writing by old
Jugga Row to justify the permancnt cndowment of the observatory that the diariea
were discovered, two (Exhibits XXVIIe and XXVIIA) in Decombor 1855 and the
third (Exhibit XXVlle) in February 1891 (sce Exhibit Loand L) 1t owil be
more convenient to consider the Argument based on these fuets when [ degl with tho
genuineness of the diaries (paragraph 30 below). T two diaries Fahibits XXVila

aud XXVIIb were, with extracts from some other dinries of old Jugps Row, <ot out
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Narsing Row, on the 28th April 1890, executed a
order of thp 17{%1}1[1?;;}1]1%3%21?}’7 glzsbglgo:’?fd 10 tr’ausfer to the Governm_ent th trust
decd ( Hixhibit this deed the trust deed of 1884 is, it is clear, treat(:d as still subsisting,
S e i 1fsthe deed is simply to substitute Government in the place of Mrs.
and the Dot oThis deed was sent to the Government by the Cellector of Vlzaga;
Narsmg,iléfz.covering letter (Exhibit VIIIg) recommending the Government to ac
Ezt?tl? bvl'lt Government never acted on it.

17. In the next year 1891, three further attempts were mad(; to mdlﬁ: xftl;]eale?g;ags

;pment to tuke over the observatory. The first of these ls'lllmpi)t s being
A e sion on which the diaries were put forward as a will. was ma o
the ﬁ'I:St oeca_slor by a letter written by Narsing Row to the Private Set'retaryhto h )
e Jaﬁuii{)it yKK)A In this letter Nursing Row in effect sa?'s.that t_e as
e © 'Xion of the Advocate-General as to whether old Jugga Row’s 1ntexll lon?r }alls
ke th?l (')Plll:is diaries can be earried out and that his opinion was _favoux'z(zlb e.t . e
?pgfzsiefé?red to cannot include Exhibit XX‘IfIlIc w(}ichhX a{gltlfbns t(l)rlr;etgzz ! ln& 1\;:;

o0 01 v Exhibits XXVIle an . [16. ] ‘

dissgg‘iilid(}?;\lfgrx?;?es;t bgasf)slél(i an order (Exhibit LEJ) in which they declined * the
ll)equést” and “Mrs. Narsing Kow’s proposed trust.’

18. The third diary, Exhibit XXVIIe, was discqvered afte}' the l(ztlfez ](:ft .tT:rm:':;;y

27,189i, was written and before thfe Go(\ierx;rg??etr%%ftiﬁt?:r)r(s:;% ‘:Jﬁli bitaL 3 d% th.é
BEAA \ — v ‘v 3 ) .

e l%t E(‘i(b;lll:sl yl*‘il?i%’it %b}?{’tﬂobmis ill{ardly material as it gives no dire tions, but

] Wﬁ) ::1 thatlold Jugga Row entertained the idea of permanently mamtaui{mg

merelg N (:Zor Exhibit XX VIla is however in terms a direction by old J uggaf &W

:ﬁgto }T;zsrv“ hog,r.s should continue their management (z.e., the management o e

observatory and of a certain charity) setting apart a portion of the income of m

int ame ”. In Exhibit XXVIIe¢ there is
rmanent maintenance of the same . ix
es.t at:i ~ﬂt)}r;ets;emgedireetion, but with the all important .add’l,tl.on that the permar;ent
eka?itinance should be made * through the ruling authority,” 7.e., the Government.
m

19. In the next attempt to induce the Madras Government to Wée over qt\l};e

bserva.tory the diary discovered in February 1891 was :hstmctly rel(Lie otril. 111;13 |
¢ rent Urder on the letter of the 27th January 1891 was p.sse on the L
GOVGI‘;III;& on the 14th July Mr. and Mrs. Narsing Row put 1n a petition (Kixhibit MM)
slalgfugh a barrister in which Exhibit XXVII{: 1s set out, Wlth?ut' bowev:x:c m;r;trlc(;ls)e
ing that it was recently discovered. The petition prays the Governmen 0 e s
;?sopowers under the Charitable Endowments fA c;lt : 2«1;1(%1 13 implies fggtl a p;;r;gz a££d :
cation—by which must ke meant the letter of the (; : danfufixgg 4o owas also made
under that Act. In this application also the txigst't(,e 0 ond s treated as still in
force (scetion 2, clause b), and it is even said that ; t;}vasdxigries Wefe uance of the
directions in the diaries: but as I have pointed out, e o were not discovered

i er the deed was executed. After a further retelence‘ o the L )
glgvzfrtr:;:n: rejected the petition on the 26th October 1891 (Exhibit MM).

L on the ivioo ot its Tow ofhoens St 0 ok o e (o o aTent
relied on the advice of its Law officers thoug hl \d not diseluse the g o the. o
advice. But it is clgar that Narsing Row ;'c' Ol:a%;had i the mal (’see Kxbibit TV
groundb forl';higgald)vwii:: s\:'l;afgntihgh;: ‘;‘;11:3 ll?]elxt attempt ti]n_a.t was made to in'duce
glzve(gnoveex;"nm,ent to -take over the observatory was hqne titu Whtmbliv g }ileggz {ﬁc;wirn ﬁ(ﬁgfge
It was said that Jugga Row was induced to Jmndmtf) ;]:: 12:1 tbl}l;lph s athor . Hpucnce
exercised vpos hlm,_aud mlsrg-}’)cre_serﬁlai;lorémltla{\' Zr&ino Row told J ugga Row that the
e e T |Comsis llll1 'he;‘eb he di~1~ee?e(1 that not less than Rs. 1,000
latter’s gran@fat}}er had left a \\} w y o by 1o, 5.00,000 of 1 pan oo0d
P (W? lf’hoﬁlits}slgr?glzrt?ees)ﬁs]ﬁ:nrlrguég Eft I;;)z;]:lé cfor tl};e mainterunce of the obser\;-
Governmgl{ . the same misrepresentation that is said to have caused Jugga .wa 8
poe M 1?1 (Elb f \iav 15, 1692, As' to the undue influence t~he story is that
O o 'hee h:d Lrexflainéd aloof from his parents since 1883, was in great
Jggga |f0“1',89“1 (fn aceount of the death of his wile, and. that his father took advunt@ge
dmm')ssdl'nt s8 to show him kindness in order to win him over to t 1e planrofbhandltz}zlg
fﬁetf 1:helsol:beservatory to the Government. Ilowever, whatever may have been the

2
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rlnseg;)s b) “"‘t‘ti‘.};‘ .,ngil Rn4\\ s consont wae (\h’,‘i"p,l’ )i “d on the 17th November
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'Y ththe charge of Government
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. © R DTW Al
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g w and Jllgk’ﬂ lww. he offepg o onr "}”‘"T‘"-ll-\r\‘ wiath 'aepn Loameont of

three likhs made by M Voo

inent under l{:(i‘\h)[ Mf“i \:\t)“r?'mz Row and all ity !“‘l"'li{!uu\ o the charge of tyavern-
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“‘l"k Wrote (g Noaranyg Fow
® of the f.'u“"“““"""‘ the Civornment would tabhe no
.Hm’c-rnmc'nt_ i Pan thy tranefosr gad g cienr
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correspondence with Mr. O'Sullivan (paragraph 13 above
that this correspondence showed that at the time Narsing
the dia;lries were not in existence ; but all that the COrres
time their existence was not known. Further it waa said it

diaries would never have been hearl of but for My, O'Sulii\-n:x'::tt\::ul::n:il::rtt::)tm o
writing was necessary to prove old Jugga Row’s wishes.  Supposing it to Mmo
nevertheless this is quite consistent with the Reuuineness ot th W

. . liaries,
expected that at the time Mrs. Narsing Row came into ian ot T Lin ot ta b

: . X possession of tho octate gj}
yugge Row’s private papers wore examined. nnd it may well be that Narsing Row, |wi(:3:

told of the necessity 0{ some writing: searched all the Papers and found these dinrjen

Moreover, Mr. (’Sullivan’s suggestion was made in 154, and in the s v,
notwithstanding his advice, Mrs. Narsing Row carrind out the intentions al "“f Y':;:
his advice had been taken and exceuted the trust deed of (),.}(,b(., u,,).m} ‘: ‘:}

diaries were not discovered till the end of the year 1883, Had the :lis;rh:: b _m
forged to support the deed of 1881 oue would expect that they would have bean { iy
prior to the execution of that deed. And if it was not to sﬁppurt that (?» Ml‘m "r‘tm‘
motive for their forgery can be assigned.  No donbt there is much in ey '“f‘t'."’ other
the discovery of the diaries about which questions could huve heen ,,":tt‘ l:l'n with
Row in cross-examination, and if he had failed to answor them mtiafm)‘ul»r'l“' or oven
if he had failed to go into the witness box und allow himselt to b om;a.ol"‘ o mion
an inference could fairly have been drawn against the genuinenenss of the di'a‘r‘immmls..
as Narsing Row has never had an opportunity of explaining how he came t“L;;' 1 lut
diaries I think it is going too far to draw a decided inference agninst thejp )onuitmt iy
But I thiuk it would be idle to deny that the facts give rise to a fua »i(~;3.;°-"'
suspicion that is considerably strengthened when we remember that the olnl . di;nr:
that expresses old Juzga Row's wish that the observatory should be taken ovcr)hy the
Government (Exhibit XXVII-C), was discovered at a timo when Narsing Row and
his wife were endeavouring to induce the Government of Madras to take over the
observatory (paragraph 18 above). In the second place it was contended that tho
whole course of the transactions showed that Narsing Row had a motive to forgo
the documents in that these transactions showed that Narsing Row and his wifo
were anxious to deprive Jugga Row of as much of his grandfather's ostate s
they could. But I cannot sec much force in this. It is clear that Narsing Row was
anxious to make the observatory a public institution, but whether this was to epito
Jugga Row or for worthier reasons it would bo impoasible to &ay.  Anvhow whether
Narsing Row would be likely to forge to earry out his purpose 18 g question
to which no certain answer can be given on the facts, 'I‘hinlly there was direct
evidence of the forgery. The enly evidence that T need refor to on this point is the
evidence of the tweltth witness for the plaintiff. This man has been in the RCTYieQ ni
the estate sinee the days of old Jugga Row. e gays that in 1881 (whieh i« ahout
the time of the correspondence with Me. ()’S\)l!ix'nxly Narsinga Row asked him to
search the papers of old Jugga Row for any writing about the observatory, Between
the months of May and August 1884 he searched but found o sch \\'ritink
Amongst other papers he exan'nne('l the diaries in which Exhibits XXVIL.A B and (.!
are contained, and these entries were not then m.tlu\ disries. 1 do not think that
any reliance can be piaced on the evidence ”f, this withess,  Ta b able 1 R\H‘:ll’
positively in 1898 that qortzuu seattered entries wipe ot in the diaries m l*;.
denotes a considerable reliance both on the eqrp and necuriey of O s BR
as vn one's memory. And further thiv oviq . S search as oyl

)was rvlied on, Iy was said
Row wrote to My, O'8ullivan
pondence shows i that at that

CRee was given only afte VAN
Row’s death when the estntﬁ had passed into Tugea Row's P“-s--éuivln::":-n«?‘ rl!' '\QT“IHR
had passed into Jugga Row's serviee, while the witness, although he l. b e
ant information during Mrs, Narsing Row's Iifi.. T and e (o et

e, allowed her and the

of India to go intv court op t} o dinries
‘ (35 9

31 Thus, o far as the
diaries are forged.

they are genuine and if ;¢ fails to prove this. i case

As the diaries | tion ar :
the Closemes ;n (.llmsfmn are more ‘thnn thirty venre old, it might be o

nent would vely on section 00 of thi Ddian Fivide ot perted that
Nidene

p.r(JSUmI»tl_nn of their Renumeness : bt the courr : R, rling n
tion an‘lg L the faco of the facts as to the b this Tt ps
not be Justified in making it ang would be furtha e would
What further proof then is therg of the ger

1e strength of thes Government

evidenes of the

aintift poe
Bl]f, of course, it 18 I l Roes

» there 18 nop
for the Gover Irf)()f that the

nment of Indig to prove that
as bacod an the dhiares et fa]

o

. is none worth having. Some five documents purporting to be in old
admlttég t‘;\’ﬂst }t};i:f-isr?ﬁng were put ici> to show similarity of hand-writing (Exhibit
JuggaIHO eries), but even these are not satisfactorily proved. See the evidence of
ﬁXf'g]Vsixt hSdse;’e;I th and eighth witnesses for second defendant. And even if they

’ ]

were, this evidence would not be sufficient to justify the court in acting on the
b R

diarizsz- It is necessary to mention the evidence of the twelfth witness for the plaintiff

. . is it will be remembered is the entry that speaks of
as to Exhlblt %};XOZ'CI ! ’(’j;mg ?f its genuineness were established, the proof of the other
* the ruling alll) mey ,uunecessary. This twelfth witness swore that the entries were
entrics would ‘eesowhen he searched them in 1884, but he swears that the initials that
not 1o the dlz}“ielow the entry (Exhibit XX VII-C) are old Jugga Row’s and were in
are immediate )’h examined it m 1884, Now the entry and the initials are obviously
4+e book Wh?nk in d that ink is entirely different from the ink used in writing every
tinjthe same 1t the book, and it is obvious, from a mere inspection of the book, that

otlier entry 13 the initig’lls were written at one and the same time. If then, the

the entry an the witness swears they are, old Jugga Row’s, it is clear that old
initials are, m%th ¢ wrote the entry himself, or, if it was written by some one else,
Jugga How. 'i'als to it as soon as it was written. An advocate wight fairly ask
appended o 1lt the statement that the initials were old Jugga Row’s and to draw
the Judge to ac}(lz'ef the entry was also his. But I think theJudge would say “ why
the inforence "0 t the statement that the entry was not there in 1884 and is not old
should T not ac,fgpdraw the inference that the initials also are not his. The witness

Jugga Row’s astl or dishonestly two statements that cannot both he true, why should
has made hones n the other.”

I accept one rather tha 13 sufficient to show that in my view the diaries

33. What Idh:}‘l’etsigt;:fgg }agsease for the Government of India, so far as it is
are unproved an ti}a;l There is, however, one fact which was not mentioned at the
based on them, f%‘f“.st had been worked up, would, I think, have shown that the diaries
trial but which, klliliit X X1V gives extracts from diaries, which were not proved, but

e forged. EBx he same time as Exhibits XX VII-A and XXVII-B.
::hiCh mft havir;)i:&;l iioz«::ing)ﬁf)vss? «T have it in contemplation to set up an electric
One of these ex

orv and the fort with a view to afford the residents
telegraph betwe%{l m;f a‘;gfsr:}?gofx{eans of ascertaining any sudden changes in the
in Waltalr .and 1za1g‘t I:rologicﬁl instruments might ndicate and also afford otir towns-
weather which the me 2 in the roads some facility.” According to a pencil note
as well as the shif;. .ng by Narsing Row), this entry was made in 1854 and,
men &% "%, XXIV (apparently made by O y Row’s death which
in Exhibit A t if genuine, have been made before old Jugga Row’s dea h whie
in any case, 1t must, 18856- It seems to me wholly unlikely that any one living in
took place in J am%a_r%’ should have conceived the idea of setting up a private telegraph.
Vizagapatam 10 ld'{;ﬁcult to see what facilities old Jugga Row intended to afford the
Moreover, it 18 1d unless it was “ approaching changes in the weather, L., storm
shipping in the roa ?1 rhaps it is conceivable that old Jugga Row shou}:llt_l ;‘1:1 185{6
warnings, and thm&grdli)sg guch information to ships in the roads, few I think would
have thougbt Ofi a0 On the other hand such an idea might well occur to any man
believe that he slw'e re first brought to light in 1884. ' ' .
when the diarie : cars that the Government of 'Ind{a having failed to prove
34. In any case ltt(?llljg that the trust deed of 1884 is binding on Jugga Row as
the diaries cannot c'onto effect of the testamentary directions of 011(31 Jugga 1§ow. Sz})ll
being the carrying 1o that the deed was good for the life of Mrs. tal:m;]g tov;rt. 4 e
that they can claim ]sther deed that can be relied on as eontmiun% e) rus aber er
being dead the ODI)'fO avy 15 1892, which (see Paragrap_h 2‘4 a Oge tIlrmlwb gtc%rll-
death is the deed © N ;ryﬂillg Row isconcerned as an application un eli] (e} lin.1ta i
strued so far as Mrs. 1fz;r as Jugga Row is concerned as a release to the ogernr(xiuegm
Endowments Act and ‘?Oh the property. Jugga Row claims that be 1is not boun Oy
to cnable it to deal wit his consent to it before the Government acted on it,

> revoked , .
this deed, hecause (1) hbi;?i‘g’clz‘a to execute it by the undue influence and misrepre-

and (2) because he was

. is father.
senta;lgm y?'fr:;l:s :‘o the revocation. It is the fact (paragraph 23 above) that Jugga Row
. R

did revokevbefore the Government of India acted on the deed. And, therefore, if they
rev
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and Jugga Row had been the only parties to the deed the resocation would have put
an end to the deed. But Mrs. Narsing Row wus also & party to the deed und she had
acted on it to this extent: she had sent it tg the Government of India and had therob

invited them to take from her the trusteeship she held during her life under the deed
of 1884 ; and it may well be that unless Juggn Row had consented to give bis rolease
and so allow the observatory to be permanently made a public institution ahe would
have preferred to remain trustee during her lifo. But this 1| apprehend  would
only disentitle Jugga Row to withdraw from the deed it by her wa acting she had
irrevocably altered her position: and I do not think that her position was irrevoeably
altered by her sending the deed to the Government because, hefare the ( lovernment
had taken any action, it was open to her aleo to withdrmaw. In my opinion thetefore

Jugga Row was entitled to withdraw from the deed of May 15, 1892, before the
Government of India acted on it.

86. Next as to Jugga Row’s allegations of undue influence and misrepresentation,
As to undue influence there ia no evidence worthy of the name, for when Jugpa Row
was pressed in cross-examiuation as to what he meant by unduc influence he said he
meant that he was afraid his futher might alter his will. There is no evidence that
his father made any such threat and if there was, such a threat would not amount to
undue influence. There was gnother allegation (ree paragraph 20 above) that N arsing
Row took advantage of Jugga Row’s distrees at the death of his wife to induce him to
consent to the Government taking over the observatory. The fact that his father
bad shown him kindness in his distress may have led him to fall in with his father's
wishes ; but this is a very long way from the excreise of undue influence, Moreover
Jugga Row’s telegrams (Exhibits XIII-A und XIV), written at a time when his father
was on his death-bed and could hardly have exercised any undue influence, show Ju
Row’s anxiety that Government should act on the deed of May 15, 1892, Exhibit
VI-A, written by Jugga Row to his mother after his father's death, would also show his
desire for the perpetuation of his grandfather's namo in connection with the observatory,
Then as to the misrepresentation. The misrepresentation given in the evidence is
that Mr. and Mrs. Narsing Row told Jugga Row that his grandfather had left a will
directing that not less thun Rs. 1,000 should be set apart for the upkeep of the
observatory whereas, even if the diaries arc true, there is no such direction.  Now in
his letter of revocation (Exhibit E. Decomber 27,1892) as well as in his lettor to Mr.,
Eliot (Exhibit XV, February 28, 1893) no mention is made of any misrepresentation.
It would, however, be said that at this time Jugga Row had nnt seen the diaries.  But
when he put in his written statement in_the suit brought agninst him by his mother
(paragraph 26 above) he not only knew of the existence of the diaries, but he believed
that the diaries were forged and he had no difficulty in getting copies of them for the
were relied on in the snit (Exhibit ITI-C, paragraph 2) and they had been published by
Narsing Row in 1886 (see Exhibit IV). If then there had been any misrepresentation
ag to their contents he would have known of it und relied wpon itin his defonce to the
suit ; but his written statement thou entation alleger n very

gh it alleges a misrepres
dlﬁerent. one, viz., “that the obsgrmtnry woulc% continue to be in the management of
the family, the Government simply supervising over it

. Again on two other
oscasions when he mentions undue influenee he dues not rofer to any misrepresentation
(Exhibits XVI and XVIII). Again in the deed of revoration (Ex’hihit Iy he spenks
of misrepresentation, but does not say what it was.  The inference from all this is
that the misrepresentation he now relies on was never made,

87. The only remaining question is whethoer Jugga Row eould m
ment of a mere apes succersionis.  But if the deed of May 15, [~o2
far as Jugga Row 1s concerned, as a release to the Govern,
does not really arise,

ake an assign.
18 treated, ao
ent of India, the (uestion

38. In dealing with the case T have not rai
one side and the other. RBut | hope T hav
to assist even those whoe may he ine
accepting my view any of the
discussion I shall be glad to suj

Uevervthing that might be said an the
e g0 dealt with the
lined to taken different view
Government's advisers Tequire

'ply it as well as 1 can,

different questions as
frommine. 1t bhofoare
further information or

(Rigned) J. H. M. RYAN,

Barrister-at-law.

OPINION.

1. Ideferred writing my opinion in this matter until T had had an opportunity of
considering the memorandum upon the case which was being prepared by Mr. J,
M. Ryan, the counsel who appeared for the Government of India at the trial before the
District Judge. I have now seen Mx:. Ryan’s memorandum and have also had the
advantage of personal consultations with that gentleman.

2. The first question upon which I am asked to advise is as to * the prospects of

a successful appeal.’” T regret to say that I am unable to advise an appeal to the
High Court from the decision of the Distriet Judge.

3. Ar oxhaustive statement of the facts of the case will be found in paragraphs
7—2\ .« Mr. Ryan’s memorandum. At the trial before the District J udge the Judge
found all the issues in favour of the plaintiff and passed a decree declaring that the
deed of May 16, 1892, was null and void as agamst. the _plamtd'f, and ordering the
first and third defendants (the second defendant having died during the pendency of
the suit) to deliver to the plaintiff the possession of the observatory, &c., and the

promissory notes in question. The Judge also ordered that the plaintifi’s costs should
be paid by the first and third defendants. :

4. 1 do not think the evidence supports the plaintiff’s allegation that his
signature to the document of May 15, 1892, was obtained by fraud and undue
influence. ~This question does not appear to be directly raised in any of the issues,
and the Distriet Judge does not deal with it in his judgment. I assume, however, for
the purposes of this opinion, that, as regards the allegation of fraud and undue

influence—upon which, in the first instance, the plaintiff mainly relied—the plaintiff’s
case fails.

5. It seems to me, however, that the plaintiff was entitled to succeed in his suit
on the short ground that it was competent for him to revoke the so-called transfer
of the trust contained in the document of May 15, 1892 (Exhibit 1I), before it was
acted on by the Government of India, and that he did in fact so revoke it.

- 6. It appears to me that the deed of October 20, 1884 (see Exhibit 8.8.), created
a valid trust of the observatory and its endowments as against Mrs. Narsing Row and
her interest therein. I think that, asagainst Mrs. Narsing Row, the trust was a valid
and subsisting trust when she purported to assign it to the Government of India in
May 1892. But I do not think it couid be successfuily contended that the document
of May 15, 1892, constituted the property in question” trust property as against the
plaintiff and hisinterest therein. No suggestion that the plaintiff was in any sense
a trustee of the property appears to have been made@efore the execution of the docu-
ment of May 15, 1892, In fact, Mr. A. V. N arsing Row, in his letter to the
Government of India, dated Detember 18, 1891 (Exhibit VII), describes Mrs.
Narsing Row and the plaintiff as the “sole owners of the observatory.” This letter,
taken by itself, does not help the.case of the Government of India begause (apax:t from
the fact that there was no evidence that the letter was written with the plaintiff’s
.authority) the Government of India expressly declined to accept the offer contained
therein (see Exhibit XXII). The true view seems to me to be that, so far as the
plaintiff is concerned, the documer_lt of May 15, 1892, is, in law, merely a voluntary
-assignmet by him of any beneficial interest he had in the property in question, and
that he/ad a legal right to revoke this assignment at any time before it was acted on
by the assignee. Even assuming that the document of May 15, 1892, eould be

tded, either by iteelf or in connection with the letter of December 18, 1891, above
erred to, as, in effect, an application by Mrs. Narsing Row under section 6 (a) of

‘the Charitable Endowments Aect, 1890, and by the plaintiff as an application under

section 6 (6) of that Act, I see no reason why the plaiatiff should not be entitled

‘to withdraw his application at any time before it was accepted, or acted upon, by the

Government. :

7. It was urged at the trial on behalf of the defendants that the effect of the
entries in the diaries, alleged to have been made by Jugga Row, was to create a trust
which was binding on the property and on Jugga Row’s successors. On the evidence,
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it seems to me that it would be hopcless to attempt to persuade an Appellato Court
that the finding of fact by the District Judge, that these cutrics were forgeries, was
wrong. Moreover, assuming the entries to be genuine, it appearm to me that the
directions therein contained are too vague to be euforceuble, and that they do net
create any trust binding on Jugga Row’'s successors. They certainly do not ereate
such a truet a8 Mrs. Narsing Row, in her deed of Octobier 10, 18NY, purported to
carry into effect. As a matter of fact, moreover, the entries in the disries were not
« discovered ” until some time after the deed of 1884 was executed,

8. For the reasons above stated I am of opinion that an appeal to the High
Court from the decree paseed by the District Judge would not be successful.

9. The second question upgp which 1 am arked to advise is whether the costs of

the litigation can be deducted by the Treasurer of Charituble Fgdowments from the
* Trust ” monies in his possession. No application for an order to this effect nppears
to have been made to the District Judge. 1t scems to me that the order of the
District Judge as to costs, as it stands, was right, and I do not think that Govern-

ment would be entitled to deduct the costs of the litigation from the monies in the
hands of the official *¢ Trustee.”

The only ground upoun which it could be contended
that the costs of the litigation should be defra

¢ {ed out of the monies in hisn handa
would be that a valid trust for Mrs. Narsing R

' arsing Row’s life-tixx}e had been constituted,
and that, at the time the suit was instituted, the mouies in the hands of the

Treasurer were trust monies. But the answer to this recms to me to be that,
assuming the plaintiff entitled to succeed in his suit, the monies in the hands
of the Treasurer were not trust monies as against the plaintiff and his interest
in the property. The validity of the trust during Mrs. Narsing Kow’s life-time was
not impeached by the plaintiff. 1le only sought for a declarution that the deed of
May 1892 was not binding on him so as to affect his interests after his mother's death,
The Government of India defended the suit upon the ground that the deed was
binding upon the plaintiff and that it was not competent for him to revoke it. For
these reasons 1 do not think the Government are entitled, either on general principles

or by reason of section 14 of the Charitable Endowments Act, to have the costs of the
hitigation defrayed out of the estate.

10. The point does not appear to have been taken, in the District Court, that the
Government or the Treasurer of Charitable Kndowments are protected by section 14
of the Act. Consequently, it would not be open to the a

ppellants, if an appeal were
brought, to take this point before the Appellate Court. In my upinion, however, it is
quite clear that section 14 affords no protection either to the Government, or to the
Treasurer of Charitable Endowments, in the present case.
OoTACAMUND, (Signed) C. ARNOLD WHITE,
12th June 1899,

Advocate-Gencral, Madras.
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