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G.0., No. 677, 31st May 1897,

MAY.

Indian Labourers for Beira.

Communicating to certain officers a letter from the Government of India forwarding
correspondence relative to the recruitment by Messrs. Mackinnon, Mackenzie & Co., of Bombay,
of — for employment under the Chartered Company of South Africa, and desiring that, on
the occurrence of a similar case in this Presidency, steps be taken to ensure the required evidence
being promptly obtained and criminal proceedings instituted against the parties.
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GOVYERNMENT OF MADRAS.

PUBLIC DEPARTMENT.

Reap—again the following paper :—
G.0., No. 631, Public, dated 16th June 1896.

Read—the following letter from D. IBBETSON, Esq., c.s.r, Officiating Secretary
to the Government of India, Department of Revenue and Agriculture (Emi-
gration), to the Chicf Secretary to the Government of Madras, dated Simia,
the 27th May 1896, Circular No. 11—2-28 :—

Cases have occurred in which native artizans have been recruited in India for
service in the East African colonies and in other countries to which emigration under
the provisions of the Indian Emigration Act, XXI of 18%3, is not lawful under
agreements or promises which have not been fulfilled ; and in some cases the treatment
of these emigrants has been of such a character as to neeessitate the interference of
Her Majesty’s Consuls in order to prevent their being left entirely unprovided for in
a forcign country and to give them the means to pay for their return to India. There
are indications that the labour for which there is the greatest demand in the new
African colonics is the labour of the artizan and not that of the cooly, and although
the Government of India have mno desire to interfere with the free emigration of
native traders and others who are in a position to take care of their own interests, the
facts above mentioned show that it is necessary to provide for the protection of
artizans and labourers who are not capable of securing for themselves the fair treat-
ment under promise of which they have been induced to emigrate.

9. The artizans referred to in the preceding paragraph were allowed to leave
India without regard to the provisions of the Emigration Act, because the Govern-
ment of India, as advised at the time of their departure, held that those provisions
did not apply to skilled labour, even if manual. On further consideration and advice,
however, they are inclined to doubt the correctness of this interpretation. Section 6
(i) of the Emigration Act, XXI of 1883, limits its applicaticn to natives of India
¢’under an agreement to labour for hire in some country beyond the limits of India
other than the Island of Ceylon or the Straits Settlements”” The Government of
Tndia, s ‘now advised, consider that the expression “ to labour ” is not necessarily
restricted to the labour of agriculturists and menial servants. The reasonable inter-
pretation of the clause seems to be that it extends to all persons engaged for labour
which is essentially manual, bat not to persons engaged for labour which is not so.

3. T am therefore directed to request that this interpretation of the Act may be
acted upon unless and until it 1is judiei.ally- declared to be incorrect. In that event
it will be necessary to consider the advisability of amending the law.

Order—No. 631, Public, dated 16th June 1896.

Communicated to all officers concerned for information and guidance.
(True Extract.)

(Signed)  J. F. PRICE,
Chief Secretary.
To the Protector of Emigrants, Madras. '
British Consular Agent, Pondicherry and Karikal.
Collectors of Maritime Districts.
Board of Revenue.
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Reap—also the following paper :—

From D. IBBETSON, Esq., ¢.8.1., Secretary to the Government of India, Depart-
ment of Revenus and Agriculture (Emigration), to the Chief Secretary to
the Government of Madras, dated Simla, the 4th May 1897, No. 621—5-29,

1 am directed to forward, for the information of the Governor in Council, a copy

of the correspondence, noted in the margin,

_ Letter from Messrs. Mackinnon, Mackenzie regarding the recruitment of Indian

* & Co., No. 3185, dated 1lth November lghourers for Beira for employment under
1896. the Chartered Company of South Africa.

[

9 ~ ‘ter to Mossrs, Mackinnon, Mackenzie &
Co., No. 2220, dated 25th November 1896. 2. From the letter from the Govern-
3. Lettor from the Ghvernment of Bombay, nient of Bombay of the 29th March last,

No. 108, dated &th January 1897, and jt will be seen that under the circum-
L:'ntcelx? S%cr)es;:he Government of Bombay stances therein set forth,.tha_t Government
No. 90, dated 20th January 1897. are 1ot prepar:ed to 1nstifute criminal
Letter from the Government of Bombay, proceedings against the parties concerned
No. 397, dated 23rd January 1397. in the case of _the le_mbourers who were
Telegram to the Government of Bombay, embarked for Beira in the S.8. Kerbelia
No. 141, dated 30th January 1897, as suggested by the Government of India
. Letter to tho Government of Bombay, in their letter No. 146 —5-6 of the 1st

No. 146, dated I1st February 1897. Y A v
Letter from the Government of Bombay, P.("b.l nary 1897. Should, ‘,hOW“QI} any
No. 1723, dated 29th March 1897, and similar case occur, the Govermnent of

India trust that steps will be takeun by the
Local Government of the Presidency or
Province to ensure that the required evidence is promptly obtained and proceedings
instituted aguinst the parties. The view of the law taken by the Honourable the
Advocate-General, Bombay, coincides, I am to add, with the opinion of the Govern-
ment of India.

3. With regard to the proposal of the Bombay Government that the existing
law should be amended, I am to state that the question is reserved for further
consideration.

® NS o

enclosures,

ExcLosurEs.

Letter from Messrs. MACKINNON, MACKENZIE & Co., Bombay, to the Secretary
to the Government of India, Home Department, dated 11th November 1836,
No. 3185.

We have the honour to inform you that our Agent at Beira in South Africa has
telegraphed us to forward 500 coolies to Beira for work on the railway now being
made by the Chartered Company of South Africa.

The firm of contractors to the Chartered Company is Messrs. Pauling & Co.,
and they offer to pay the coolies at the rate of one pound sterling per month, to pro-
vide all rations free, and to pay the passage to and from Beira; they also guarantee
to give the coolies a contract for two years, and they estimate that a further number
of coolies will probably be required at an early date.

We are aware that under the Indian Emigration Act XXT of 1883, the coolies
cannot be sent to Beira ; but in view of the present great scarcity and consequent
distress in many parts of India, we think that it may be considered possible to en-
courage emigration as much as possible, and seeing that the coolies for Beira are
applied for under almost similar conditions as those already sent to Mombassa for the
Uganda Railway, we have more confidence in applying to you. The coolies could be
engaged under similar terms except as to pay for which we offer better terms, and
could sign similar agreements to those sent to Mombassa. 1f the Government of
India consider a guarantee should be given, we have no doubt that a deposit of six
months' pay could be arranged without difficulty. As the matter 1s one of some
urgency, we have the honour to ask that a reply may be given us at as carly a tote
as practicable. We are in a position to ship coolies early in December.
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Letter from the Secretary to the Government of India, Department of Revenue and

Agriculture, to Messrs. MACKIN NON, MACKENZIE & Co., Bombay, dated
25th November 1896, No, 2220—81-2,

I am directed to acknowledge the receipt of your letter No. 3185, dated the
11th November, in which you ask for permission to recruit and embark 600 Indian
‘labourers for Beira for work on the railway uuder construction by the Chartered
Company of South Africa. It is suggested that, as the labourers cannot be embarked
for Beira under the provisions of the Indian Emigration Act, XXI of 1883, they may
be allowed to proceed under the same conditions as the labourers who are recruited
for, and despatched to, Mombassa for employment on the Uganda Railway.

2. In reply, I am to explain that under Act I of 1896, under which the
labourers to whom you refer were recruited for Mombassa, relaxation of the provisions
of the Indian Emigration Act is only permitted in the case of labourers departing out
of British India under an agreement made with or on hehalf of [fey Majesty’s
Government. The Government of India regret, therefore, that they are umable to

sanction the recruitment of labour in India for the railway under construction by the
Chartered Company of South Africa.

From J. DeC. ATKINS, Esq., Secretary to the Governme

Department, to the Secretary to the Goverament of Ind
the 8th January 1897, No. 108,

nt of Bombay, General
ia, dated Bombay Castle,

With reference to Mr. Under Secretary Sly’s Memorandum No. 2221—812, dated
the 25th ultimo, forwarding copy of a letter addressed by the Government of India to
Messrs. Mackinnon, Mackenzie & Co., Bombay, in which they express their nability
to sanction the recruitment by that tirm of labourers in India for the railway under
construction by the Chartered Company of South Africa, I am directed to state that,
before the receipt of your communication, this Government received certain papers
from the Commissioner of Customs, from which it appeared that Messrs, Mackinnon,
Mackenzie & Co. had written to the Protector of KEmigrants, Bombay, proposing to
gend coolies to Beira for employment on the railway in question. The coolies were
to go as free labourers, 7.c., without any agreement, and would therefore be outside
the provisions of the Indian Emigration Act. The Protector of Emigrants did not
propose to prevent the men from going as there were no agreements in the cage,
Though the Commissioner of Customs regarded the case as a distinct attempt to evade
the provisions of the Emigration Act, His Excellency the Governor in Council
considered that there was no legal power to prevent the men from going if they
wished to go, as they were not “under an agreement to labour for hire’’ jp Africa
and were not therefore emigrants within the meaning of the Emigration Act, and
accordingly directed the Protector of Emigrants not to prevent the men from going
but tc earnestly warn them against going and explain to them that they had no
guarantee regarding treatment, payment of wages, or safe return. I am to forward
herewith, for the information of the Government of India, a copy of the papers on the
subject, including the Resolution issued by this Government.

2. On receipt from the Government of India of your letter above referred to, the
Protector of Emigrants was asked to report whether the men whom this Government
had permitted to sail had actually gone. It appears from that officer’s reply that
314 men left Bombay on the 28th ultimo for Beira, though he had warned them
as instructed by this Government. The Protector of Emigrants further reports that
about 250 more men are required for Beira and are being recruited.

3. In view of the facts above reported, His Excellency the Governor in Couneil
would desire to be favoured with the instructions of the quemment of India as to
the course to be taken by this Government in any future similar case,
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i tary to
Usq., Protector of Kmigrants, Bombay, to the Under Secretary
From Jigégxrse?érrﬁ?t,of r%:mbay, Genex?al De’partment, dated the 21st November

1496, No. 50.

1 the consideration and orders of Government, a
i e fhe }:ﬁgguxovvslllli%ﬁuf’efgglose a translation, calling for labourers for the
motice mhv:r?}iﬁ Cllartered Company of South Africa is eonstructing, 3;nd which
railway t af mlBeira a Portuguese port. I would explam t.ha,t on the 27th ultimo
commgpcss r({ tter frt;m Messrs. Mackinnon, Mackenzie, asking whether I had any
I recelved a elies ning to Beira. Copics of the letter and my reply are appended ; -
ObJeCtl'Olll to\ (;?gm thge‘no%ce I attach that the coolies are being sent as « free ]abopr-
10“’7W11 s+ ithout agreement and therefore without the provisions of the Indian
€S, thg.it 1S’XV1t No 5§XI of 1883. T have seen Mr. Currie of Messrs._ Macklnnpn,
Tmigrabon ((i he tells me that he has written to the Government of India re_q1uest1n_g
Mackense, o it: in the meantime he is advised that there is nothing illegal in
permission to rec;‘}\ll ¢ free labour” as he can get, that is, men without agreements.
%1‘1 o ks -a SImu' uld beg to say, is for Pauling & Co., a firm of contractors of which
The lgboul, d“g\(r)[r C(—‘ei? Rhodes is a partner, who are eonstruqtmg for the Chartered
Iam mforr‘ned ‘th‘.lt Pauline & Co. are very wealthy and not likely to stop Vx.'ork for
Company, and i\lessrs ;\‘Fackinuon and Mackenzie are acting here on advice fro‘m
St o iél T]t; Sl'ieir-l L uﬁderstund, and not on instructions direct from Pauling & Co.
thewr agOT{I ) Curri(e)——who would pay the passages of coolies who come forward l1111
I asked lt . his notice; he replicd that he w . do so in the case of those WtO
response tl? ere not able to pay. Pract iy in my humble view he will have1 0
declared ey”\\ of all, for it is not prebable that many will declare themselves able,
pay the}pafssitg‘?:n they’r can get a passage free by merely saying they cannot paﬁf.
“;hen t fe“'v, - ‘ment orders are received to the contrary, I do not propose to stop t (13;
Unless Gove k? r the 8.8. Chyebassa about the 28th current, because of the one great
men ]eavmi *}e are r‘lo'agrleements in the case. But I would respectfully point ;)luz
ﬁi(;tt :1}112; IEu‘Zldangers in the situation. I need scarcely add how important it is tha

1 should have early instructions.

P.8.—Respectfully submitted through the Commissioner of Customs, Salt,
Opium, and AbkdrL.

< f Emigrants
N, MACKENZIE & Co., to t}ze Protector o ,
From Messrs. MACK(Ilftle\Idoﬁémbay, 97th October 1896, No. 2830.

i 1 from our
W form you that we have received a telegram
; hav?r;hieg?lzg;;gtou;n to senﬁ there 500 railway coolies for the Chartered
)

agents at Bed to inquire if you have any objection to our procuring and sending the

Company, an
- (',}T(gnr.nen would go down on a two years’ engagement, and they would receive
each 20s. per mouth with food.

It is possible we may be asked to send some more railway coolies down later.

Requesting the favour of a reply from you as early as possible as we must wire
our agent.

., Protector of Emigrants, Bombay, to Messrs. MACKINNON,
From J. WAL%Aglsqu’NzrfE & Co., dated 29th October 1896, No. 49.

1 1 hat
., 2830, of 27th instant, I have the honou}' to mfprm you t
1 Il'l reptl}; tolig: l;ol\Tvghich e,miqration 1s lavr;ful under the Indian Emigration A_ct,
%t%u‘f lg §§83 PThe coolies you write about cannot therefore be sent. I _Would a.dv1.se
that tl(;e Char'tered Company be told to apply to the Government of India for permis-
sion to recruit labour in India. .
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Norice.

Monthly rate of wages Rs. 16, and rations will also be given. There has arisen
in the town of Beira on the East Coast of Africa a great demand for labourers in
connection with the construction of railway by the local Chartered Railway Company,
and skilled labourers who are desirous of getting engagement will be given a monthly
payment of Rs. 16 plus rations by the abovenz}med Railway Company. Those that wish
to go there should arrange with Messrs. Ewing or Messrs. Souter & Co. at Beira.

To enable the intending labourers to proceed there, the undermentioned signa-
tories have reduced the rates of passage-money. DBritish India Steam Navigation
Company’s steamers will set sail from here for Beira on the 28th November, 19th
December and 16th January. Deck tickets will be had for Rs. 30, inclusive of
rations.

Tickets will be had at following places, at Surat and even at Rander : —

Surat—Baker Ali Valad Syed Meer Mia, Valanda Street.
Rander—Rahimbhoy Peerbhai, opposite Moti Masjid.
Bombay —Messrs. Essabhai Thawar and Co., Khoja Street.

BouBay, MACKINNON, MACKENZIE & Co.,
6¢h November 1896. Agenls for the British India Steam Navigation Company.

—

Memorandum by T. D. MACKENZIE, Esq , Commissicner of Customs, Salt, Opium,
and Abkdri, Bombay, dated Camp, Metal, the 23rd November 1896, No. 5590.

Submitted to Government in the General Department.

2. It appears to the undersigned that these papers disclose a distinct effort to evade
the provisions of the Indian Emigration Act, under the pretext of * free labour,” and
that pending the orders of the Government of India on the case, the Protector of
Emigrants should, in the first place, be instructed not to let the men go by the
steamer sailing ou 28th instant. The men are necessarily ignorant of every thing
beyond that wages will be offered to them at Beira, and that an engagement may there
be made with them. But as matters stand, there is no means of enforcing the engage-
ment, and desirable as it may be, especially in present circumstances, to encourage
emigration, whether « free ” or under the Act, it does not seem advisable to let these
men go without any protection of their interest. If they are allowed to go, they
should be warned distinetly by the Protector of Emigrants that they go on their
own responsibility, are not under Government protection in any way, that no agree-
ment which they make out of India is valid, or can be enforced in any way, and that
in the event of their wishing to return to India, they will have to make %heir own
arrangements.

3. It is only too probable that as regards these men difficulties may arise, such
as those brought to notice by Her Majesty’s Diplomatic Agent and Consul-General
Zanzibar, in his letter No. 55, dated 8th March 1895, copy of which was sent to this
office under Government endorsement No. 1282, dated 27th idem.

4. Attention is further requested to the correspondence ending wi
Resolution No. 4266, dated 26th September 1896,pand espeeially%araga(igvgrggn :}T:
Government of India’s letter printed in the preamble. It seems likely that if this
emigration be prevented, requests will be made to the Government of Tndia by the
Chartered Company of South Africa to allow the importation of labour under the
Emigration Act, and that if this is done, proper arrangements can be made for the
protection of this class of labourers.

5. The present case differs largely from those referred to in the corres ond
ending with this office lptter No. 4907, dated 9th ultimo, in that it is C].B&IP thatelt]}(;:
persons now under con31dera§ion are not emigrating of their own free will, cannot be
possessed of means to pay their passages out or home again, and are to be induced to

——
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go to Africa not by invitation from private friends, but by an agent of a public
company who promises to pay their passages and assures them of wages on arrival in
Africa.

———

Extracr from the Proceedings of the Government of Bombay, General Department,
No. 6220 A., dated 27th November 1896.

Read—]letter from the Protector of Emigrants, Bombay, to the Secretary to the Gov-
ernment of Bombay, General Department, dated the 21st December 1896,
No. 50.

Memorandum from the Commissioner of Customs, Salt, Opium and Abk4ri, No. 5590,
dated the 23rd November 1896, submitting the above with remarks.

Resolution.—The following telegram should be sent to the Protector of Emigrants,
Bombay :—
“Your letter 21st, about coolies leaving for Beira to-morrow. Do not prevent
them, but earnestly warn them against going, and explain that they have no guarantee
regarding treatment, payment of wages, or safe return.”

From J. WALSH, Esq., Protector of Emigrants, Bombay, to the Secretary to the
Government of Bombay, General Department, No. 54, dated 11th December
1896.

In reference to your urgent Memorandum No. 5436 of yesterday’s date, T have
the honour to report that 314 coolies left by the 8.8. Chyebassa on the 28th ultimo
for Beira. I went on board, and as directed warned the men that they were going on

their own responsibility and without any guarantee as to treatment or payment of

wages. The meu appeared to be mostly north countrymen, Pathans, Sindhis and
some Bokharis, settled in and around Surat. Many had certificates showing that they
had worked at railway construction, and I think they must have been attracted to
Surat by the prospect of work on the Tapty Valley Railway works. They were, as a
body, men accustomed to rely on themselves and very little on the Sirkar, for one of -
them, when I was explaining the dangers of going without Government protection,
replied—Never mind ( ¢ kutch parva nihi”). I learn that about 250 more are
required for Beira and are being recruited.

From D. IBBETSON, Esq., c.s.I., Secretary to the Government of India, to the
Secretary to the Government of Bombay, No. 90—5-2, dated Calcutta, the 20th
January 1897.

I am directed to reply to your letter No. 108, dated the 8th January 1897,
regarding the recruitment of Indian labourers by Messrs. Mackinnon, Mackenzie &
Co., of Bombay, for employment on the railway under construction by the Chartered
Company of South Africa. In my letter No. 2220, dated the 25th November 1896,
of which a copy was forwarded for the information of the Bombay Government with
my endorsement No. 2221 of the same date, the Government of India informed Messrs.
Mackinnon, Mackenzie & Co., who had applied for permission to recruit labour for
South Africa under the conditions applied to coolies for the Uganda Railway at
Mombassa, that they were unable to sanction such recruitment. You now report that
the Bombay Government, prior to receiving a copy of this letter, had permitted the
departure of a batch of coolies recruited by the Chartered Company for the construc-
tion of their railway, because they considered them to be free labourers, and not
under an agreement to labour for hire, and held therefore that the provisions of the
Indian Emigration Act, XXT of 1883, did not apply to them. And you ask for the
instroctions of the Government of India as to the course to be followed in future
similar cases. :
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.. 2. The Government of India agree that, under the circumstances as they appear
from the papers you enclose, it secms doubtful whether the recruitment in question
falls within the strict letter of the law. Under section 6 (1) of that Act ¢ emigration »
is defined as the departure by sea out of British India of a native of India under an
agreement to labour for hire in some country beyond the limits of India other than
the Island of Ceylon or the Straits Settlements ; and the question for decision in this
particular case is whether any such agreement subsisted in the case of these particular
coolies. There is nothing to restrict the meaning of the word agreement ” as used
in section 6 (1) of the Act to agreements in writing. And there was clearly an
understanding between Messrs. Mackinnon, Mackenzie and Co. and the coolies recrui-
ted by them, under which that firm paid the passage-money of the coolies, presumably
for some consideration which seemed to them sufficient.

3. The materials before the Government of India are not sufficient to enable them
to decide whether such an understanding amounted to an agreement within the mean-
ing of section 6 (1) of the Indian Emigration Act, and I am to suggest that the
Bombay Government should place all the available information before their law
officers for an opinion upon this point. In the event of that opinion being favourable
to the view that the action of the contractors conflicted with the provisions of the
Emigraticn Act, I am to request that it may be acted upon and that emigration under
similar conditions may be prohibited in future.

4. Tf, however, the law officers advise that the facts do not constitute an infraction
of the law, the Government of India arc inclined to think that it will be advisable to
consider the propriety of amending the Act so as to cover such cases which differ
entirely from the free emigration to Last Africa referred to in the correspondence
ending with my letter No. 1947, dated the 28th October 1896. The action of Messrs.
Mackinnon, Mackenzie, if not falling within the letter of the law, certainly seems
opposed to its spirit ; and I am to inquire how far the Governor in Council concurs
in the view, whether any previous cases of similar evasion of the law are known to
him, whether he anticipates that the evil is probably a growing one, and whar alter-
ations (if any) he would propose in the existing law in order to check its growth.

¥rom J. DeC. ATEINS, Esq., Secretary to the Government of Bombay, General
Department, to the Secretary to the Government of India, No. 397, dated
Bombay Castle, the 23rd January 1897.

In continuation of my letter No. 108, dated the 8th instant, T am directed to
forward herewith copy of a lette_r No. 58, dated the 31st ultimo, from the Protector
of Emigrants, Bombay, from which it will be scen that 251 more labourers sailed for

Beira on the 26th ultimo for work on the Railway under construction by the Chartered
Company of South Africa.

—

From J. WALSH, Esq., Protector of Emigrants, Bombay, to the Secretary to the

%)}OVfggrélent of Bombay, General Department, No. 58, dated the 31st Decem-
er .

In continuation of my No. 54 of 11th December 1896, I have the honour to
report that 261 coolies left for Beira by the S.8. Kerbella on the 26th current. I
attended on hoard and warned the coolies as directed by Government. The men were
a different class to those that went by the previous steamer. The coolies by the
S.8. Kerbello were a more mixed lot, and seemed to me men who were likely to give
their employers trouble in Beira. They were in gangs of 25, over which there was a
mukkadum. This argues, I submit, an amount of organization which makes it quite
apparent that the coolies were under a kind of parole agreement, if nota written one
and I may be pardoned for saying that the whole thing seemed to me 3 transparen;;
evasion of the l]aw. The men on being questioned answered me they were going of
their own free will, that there passage was paid including food, and they were to have
Rs. 16 a month and rations at Beira, the mukkadums Rs. 32 and rations, They
stoutly denied having signed any agreement, and this was borne out by Mr. Currie,
Agent of Messrs. Mackinnon, Mackenzie and Co. who were sending the men,

- l

No. 677, Pusric, 31st May 1897. 9

e o i

Mr. Currie said he had the men engaged through brokers, and had paid their passages,
but that no agreements were signed as that would brivg them within the law. Some
of the men were anxious about proceeding after my speaking to them, but I am afraid
the warning was too late : they were brought down that morning and were placed on
board a few hours before the departure of the vessel.

Telegram from the Revenue Secretary, to the Government of India, Calcutta, to the
Secretary to the Government of Bombay, No. 111, dated the 80th January
1897.

Your letter 397 of 23rd January. Please see my letter of 20th. If facts,
now reported by Protector, can be proved, Kerbella coolies would appear to have come
within the Act, since the agreement of section 6 need not be in writing. Please
take all necessary mecasures to enforce emigration law strictly., Letter follows.

From D. IBBETSON, Esq., c.s.I., Secretary to the Government of India, to the
Secretary to the Government of Bombay, No. 146—5-5, dated Calcutta, the
1st February 1397.

I am directed to acknowledge the receipt of your letter No. 397, dated the 23rd
January, in which you report the departure from Bombay of a further batch of 251
labourers for Beira for employment under the Chartered Company of South Africa.

2. Asalready stated in my telegram of the 30th January, it appears to the
Government of India that, if the facts as reported by the Protector can be proved,
the coolies who embarked 1in the Kerbella came within the meaning of the Indiap
Emigration Act, since they secm to have been under a definite agreement to lahour
for hire, upon terms fixed and agreed upon beforehandj ; and thq fact that the agree-
ment was not in writing in no way takes them out of the definition of « emigrant
under the Act. If this view is correct, the coolies should not have been allowed to
proceed, and the persons who engaged and shipped them are liable to prosecution.

3. Now that the labourers have sailed it may perhaps be difficult to obtain
evidence for a criminal prosccution. If, however, the law advisers of the Bombay
Government think that a case can be established, the Government of India are of
opinion that prosecutions should be instituted against the parties concerned.

4. Tt i clear that, if the emigration law is to be enforced, such evasions as that
now reported must be prevented. The
Government of India have already asked
the Governor in Council to favour them
with his opinion as to whether any amendment of the law is required. Meanwhile T
am to ask that the letter of the existing law may be carefully and strictly enforced.

Letter No. 90—5-2, dated 20th January 1897.

From J. DeC. ATKINS, Esq., I.C.8., Secretary to the Government of Bombay,
General Department, to the Secretary to thg Government of India, Depart-
ment of Revenue and Agriculture (Emigration), Calcutta, No. 1723, dated
Bombay Castle, 290th March 1897.

With reference to_the correspondence ending with your letter No. 853-3-16,

- dated the 16th instant, regarding the

Resolution of his Government, No. 604, dated 1nfraction of the Kmigration Act in the
the 3rd February 1897. case of the shipment from Bombay of two
Resolution of this Government, No. 622, dated  batches of labourers for Beira for employ-
4th February 1897. ment under the Chartered Company of

Letter from the Commissioner of Customs, Salt, South Africa and the adopt] £
! omu € L 7th . . ption of measures
Opium and Abkdri, No. 37, dated the to prevent emigration against the pro-

February 1897, . .
Opix?iol;;l o)f the Honourable the Advocate- Visions of the law, I am dirccted to

General, Bombay, No. 16, dated the 15th forward herewith, for the information of
February 1897. the Government of India, copy of the
papers noted in the margin,

3



10 No. 677, PusLic, 31st May 1897.

2. T am to observe that His Excellency the Governor in Couneil is of opinion
that in the circumstances brought to notice by the Commissivner of Customs, Salt,
Opium and Abkdri, it is not advisable to institute criminal prosecutions in the two
cases referred to.

8. As regards the question of the propriety of amending the Emigration Act
raised by the Government of India, I am to state that the Governor in Council
considers that it is advisable to do so,and I am to commend for the favourable
consideration of the Government of India the suggestions in this regard that have been
made by the Honourable the Advocate-General, Bombay. The Governor in Council
would also suggest that power should be taken under the Act to detain, for the
purposes of inquiry, for a period not exceeding six days, any ship as regards which
in the opinion of Government a reasonable suspicion exists that the law is being
evaded or infringed.

PR

Resolution by the Government of Bombay, General Department, No. 601, dated 3rd
February 1897.

Read—the following telegram from the Government of India, Revenue and Agricul-
tural Department, dated the 30th January 1897 :—

«141. Your letter 897 of 23rd January. Please sec my letter of 20th. Tf facts now
reported by Protector can be proved, Kerbella coolics would appear to have come within the Act,
since the agreement of seotion 6 necd not be in writing, Please take all necessary measures to
enforce emigration law strictly, Letter follows,”

—— e

Resolution.—The Commissioner of Customs, Salt, Opium and Abkéri should be
requested to take such action as he finds possible after consulting the Solicitor to
Government. His attention should be invited to Mr. Walsh’s letter No. 68 of the
31st December last. :

Resolution by the Government of Bombay, General Department, No. 622, dated 4th
February 1897.

Read—letter from the Government of India, Revenue and Agricultural Department
(Emigration), dated the 1st February 1897, No. 146—5-5.

g ——

Resolution.— Copy of the letter from the Government of India should be forwarded
to the Commissioner of Customs, Salt, Opium and Abkdri and the Protector of
Emigrants, Bombay, for information and guidance and report in continuation of
Government Resolution No, 604 of the 3rd February 1897,

From the Hon’ble Mr. T. D. MACKENZIE, C.8., Commissioner of Customs, Salt,

Opium and Abkdri, to the Secretary to the Government of Bombay, General
Department, No, 837, dated 17th February 1897. o

Adverting to the Government Resolutions noted in the margin and with reference
further to Goverument memorandum
No. 537, dated Ist instant, I have the
honour to submit, for information and for
: such further action as may be deemed
necessary, the opinion No. 16, dated 15th idem, from the Honourable the Advocate-
General, together with accompanying papers forwarded to me with letter No. 121
from the Solicitor to Government regarding the infraction of the Emigration Act by
Messrs. Mackinnon, Mackenzie and Co. in despatching on the 26th December last
certain coolies for Beira by the S.8. Kerbella, as well as others on a previous occasion
by the 8.S. Chycbassa.

No. 604, dated 3rd February 1897,
, 622 ,, 4thidem.

A s I P
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No. 677, Pusric, 3lst May 1897. 11
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9. Tt will be seen that the Honourable the Advocate-General concurs with the
Government of India in the view that a written agreement is not necessary to consti-
tute a breach of the provisions of the Act, that it is probable if the evidence of the
coolies could now be obtained, that a criminal prosecution could be successfully
instituted, but that in the absence of that evidence which is now not obtainable, such
prosecution would probably fail, and that if it is found on enquiry that there have
been previous cases of this sort, or that such cases are likely to occur again, then an
amendment of the Act in the manner suggested by him is desirable.

3. Now as to the point whether such cases have previously occurred, I cannot
find from my records that they have to any material extent. There is the case of the
four dhobis disposed of in the correspondence ending with Government Resolution
No. 3700, dated 20th August 1896. There is further the attempt in February 1895
by Dr. Oscar Baumann to export coolies »id Marmagao, which I was able to frustrate,
and for the correspondence in this matter I would refer to Government Resolution
No. 1383, dated 1st April 1895, Beyond these I am unable to find any cases so that as
fur as the past is concerned, it does not in my humble opinion, looking to the views
expressed by the Government of India, and the Honourable the Advocate-General,
Bombay, seem necessary to amend the Act until at least a test case has been tried in
the courts and it has been judicially decided that thelaw is ineffectual to guard
against such attempts. So also as regards the future it seems to me that it would be
wiser to await the result of trial in any case which may arise. The Protector will
know now that any such attempt is zot an evasion but an infraction of the law, he will
refuse to let the emigrants go, and will institute a prosecution,

—e

Opinion of the Ionourable the Advocate-General, Bombay, No. 16, duted Bombay,
15th February 1897.

With reference to the letter No. 653 from the Commissior}er of Customs, Salt,
Opium and Abkdri, dated the 11th February 1897, I am of opinion as follows :—

It appears from the letter No. 58 from the Protector of Pilgrims, dated 31st
December 1896, that the coolies who left {for Beira by the S.S. Kerbella on the 26th
December 1896 had received a promise or engagement that they would be employed
as labourers at Deira, with pay of Rs. 16 a month, and their food, it also appears
that the passage-money to Beira was paid for them and that they were organised into
gangs, of 25 in each gang, with a mukkadum on the pay of Rs. 32 a month at the
head of each gang. The fact that the persons Who_ engaged or sent the coolies paid
the passage-money would go to show that the coolies had engaged to work at Beira,
and the fact that the coolies consented to go, would go to show that they had been
promised work there. I think if the above facts could be established by evidence,
they would show that these coolies left India under an agreement to labour for hire
at Beira, within the meaning of section 6 of the Indian Emigration Aect, 1883, and
that there has been a breach of the provisions of that Act. It s not, in my opinion,
necessary that there should be an agreement in writing, if there was a verbal promise,
or undertaking on the part of the persons who sent the coolies that they would be
employed on hire at Beira, and a like undertaking or promise on the part of the
coolies that they would work at Beira, if sent there, this would be an agreement
within the meaning of the section. I think the circumstances of this case show
that the coolies did mnot leave India merely with the expectation of being employed at
Beira, but with no undertaking that they would be employed.

1 think it is most probable that the coolies, who left by the 8.8. Chyebassa, had
exactly the same sort of agreement, and a breach of the law in that case also was
committed. '

It will, however, now be very difficult, if not impossible, to obtain a conviction
under the Act, of any of the persons concerned in employing or sending off these
coolies. Although the payment of passage-money, which could probably be estab-
lished by evidence still availatle in Bombay, would tend to show that an agreement
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had been made, this would not be sufficient evidence in a criminal case ; it would be H
necessary to prove affirmatively that the coolies had left under a promise that they

would be employed at Beira, and that they had agreed to work. So far as I can CURREN'[‘ NO.

judge from the papers sent to me, this could only be (done by the evidence of some of
the coolies themselves, and none of them are now available as witnesses. |

Although I am of opinion that in this particular case, the facts, if they could t
have been established by evidence, would have justified a conviction under the Act, |
it is clear that, in all cases of a verbal agreement, or understauding, there must be
considerable difficulties in the way of proof, and if it is found on enquiry that there have
been previous cases, or that such cases are likely to occur again, I think an amend-
ment of the Act would be desirable. Section 105 (1) as amended by Act I of 1896
prohibits a native of India leaving British India, by land, under, or with a view to
entering into an agreement for hire in some country beyond the sea, this section 1s
intended to prevent a native going by land to a Native State, and there entering into
an agreement and leaving India. A section might be added, or section 105 (1) and ‘
(2) might be amended, prohibiting departure from India with a view to entering into | From
an agreement to labour for hire, and making it an offence to induce, or attempt to ’
induce, a native to depart with that object ; at the same time an explanation might s
be inserted to the effect that the word * agreement’ in sections 6 and 105 includes 01 .

an oral agreement. o . ¥ dn e 298
Order

P

OrpEr—No. 677, Public, dated 31st May 1897,

Communicated, in continuation of G.0., No. 631, Public, dated 16th June 1896,
to the Protector of Emigrants and all officers concerned, for information and NO
guidance, with reference to paragraph 2 of the letter from the Government of India

read above. 5. 8 g .
(True Extract.) {\i ' y

J. F. PRICE, Dated
Cheer Secretary. /
Received )
Y, 4=
Registered 27

\ g Enclosures ___ . SR
\ N
i

To the Protector of Emigrants, Madras. Spare copies

»»  British Consular Agent, Pondicherry and Karikal.
yy  Collectors of Maritime Districts.

» Board of Revenue (Separate Revenue), through the Revenue Department.
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