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Commandant and the Adj:tant of the corps by order of ths Goverror in -

Pl

‘ o N
0
— R 3597

The liability of tre Secretary of State to he »zde a party to a

suit by one looni Hoochara (vide I"emorandur,> o 1.9, Puhlic Tepart-

-ment, datec¢ 11th September 137,

Opinion

The notice given under section 424 of the Code of Civil Procedure
by the Contractoré Counsel does not, as required hy trhat secticn,state
wrat the cause of action is agairst the Secretary of State in Co ncil
of India,nor am I able to ascertain frorm the papers sent to me what
such intended cause of action is. The claim is stated to be for workr -
done fof, and materials supplied to the Milgiri Volunteer Rifles in -

connection with its armoury at Ootacamund, Wilgiri.

2. In the first Place,the "olunteer Rifles doecs not seem Lo be a

corporate body (vide Act XX of 1669 < Act X of 189u),and seccrndly it

does nct appear on what grounds the Government is scught to be made -
liable for a claim agairst the Memhers of the corps.Possitly the worr

was undertaken and materials supplied by the cortractor at tre request
[ ] ¢
of Colonel R. E. Cox, the Commandant and 'ajcr C. J. ™. Grant 7. C. -

n

ity e A ———————

the Adjutant of the Nilgiri Volunteer Rifles. If sc, fhey will of -
course te liazble for the emount claimed,if it be really due. If,as 1 |
pPresurte, no contract was entered into with the cortractcr on beralf of

the Secretary of State in Council by the Goverrnor-in-Counci?, or by the

-

Council (vide secticns 1 & 2 of statute 22 & 23 Victarir =47 ) the

Secretary of State_cannot be jcined as a party defendant in tre Ero-

posed suit,unless under any rules or departmental orders of Government
the cost of building or repairing armouries for the usa pof Voluntesr -
corps 1s payable out of the Government treassury. The fact that money -
grants are maiz »r Govarmie.t o Vol ..“a.r ¢co=8 to enabhlae them to - J
provide armouries,ilagazines etc,and that the Government has a lien on

— ne bildings to the extent of the grant made in the event of a -

building,

§
!
corps ceasing to exist or wishing for any reason to dispose of the - m
l

/

— e e e e e et —————
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-BACK PAPERS.

Y . G.0. No, Department. Da.tl . . '
: : v Suit by Mooni Hochana against the Commandant YNilgiri Volunteer

«()MQAMAD é{ Rifles and others (vide G. 0. Mo 1955 Purlic,dated ;)st September 1-

~a .

T

0P INTION.

1. The papers now sent to me make 1t clear that thg Contractor was

"C'i erplored hy Colonel R. FE. Cox, Comandant,Vilsiri Voluateor Rifles,

withouat any refercencs to the Loexl “ovzrmment., I hzve Lthzrefore -

; : notning to add to my opinion alresd: comruniczted on 21lst,September
i . FURTHER PAPERS.

1897 that the Contractor heg no czuse of zetin- 27z21n=t tre Seserets

of State for Indis in Council.

2, I tzke it thzt the bresent reflerencs is made 10 me in eonge-

| -
Ji d : : ‘ G.0. No. Department. Date.

-quence of the Cormandant requasstins thg permission of Govermment tc
: SNEI N

defend the suit. Vhere ths deferdznt in 2z suit 1s = ;’:J‘:‘I;\S officer,

K { Ty

the piablic officer may,under Ssection 423 of >4 Codgiim T Ciﬁ\il Pro-

CJO \

i %

»

' . . o \ | R
! Fand o, NJ';\) U?\

i A Ay T

[ERRETIN

= o - . [J .
-ceaure,make a reference to Governmeht bsfore ;"‘swer‘ln«!“j(to w e plain
[ T F3 < U_\ ¥

. ) . . . .' _' ". .
and under Section 426 Goverament mzy,1f 1t deans f‘Yé,’, ',qﬂ,egbb;ke the
L e ﬂ"\‘

™,

defence of the suit. Even should Government undertake ithe dafance ¢

of the suit,ths dacres,1f given 1n favour of the rlointi ff would be

only against the public officer,and not zroinst the fover-ment, Ang

it w1ll be <we=eidee in the discretion of Government wilh refarence Lo

the merits of euch case whather or not it will andgrtzik

[¢2)

to satisfy

such decres .

S e

<

LA

3. In the present case the quaestion which ariges i whneihar -
!
4

Colonel R. E. Cox in his eapzeity as the Commanding officer of the -

e

Nilgiri Volunteer Rifles is a"public officer" within the mesning of

that expression as it is defined in Saetion 2 of the Tivil Proce-

P

-dure Code. A Cormmissioned officer in the Military forces of Yer -

g
>

Majesty while serving under fovernment is included under ihat definn

-tion. I presume that this deseription doss not apply to the Com-

LY
»

"V _manding officer of a Volunteer"‘ Corps. If ,however,Colonegl R. E. Cox
recelves any allowance as the Commanding officer of the Nilgiri -
. Volunteer Rifles,he would be a "public officer" within the szid »-

dsfinition as an "officer remunerated by fees or commission for i ¢

S

M\ - m—— e " ke b S o M L D At G epiieitii i e - o E RO e e S Tkt Y b AR AV o e N ST T
A S

S — e e e - - o
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A1.!}

h ’ e

tschnically he is 2 "publie officer" within the meaning of thsNCivil
!
Procasaare Code, for one of his duties as a Commanding officer i§ under i f

A i} . India in Council,eand ne Yahal® of U e G
g'&(’t]")n 13 O_(\ t-he qulan vol‘:)ntegr" Act X-X Of 1869 to " take or Peceive ‘ Qa l,gA..d the Otn‘vr on oen ].a. Of vl e CO ‘c.."laz:.nt

; ; . oA . oL Adjutant.
propafty on behalf of Governnent" nameqy,arms ammunltlon'accoutre— A
’
_mants and uniform (vide the lust para of the definition of "publie v Daa I
N V., Phasghyem ITysgnear

officer" in Section 2 of the Civil Procedure Code) ' ' ,

R M Jk Otfg: Advoecate “egnsral.
4. Fven if ne bg a "publiec officer" he has no guthority as such - "\ : v o.od e s
publiec officer to bina Government by =zny contract which he may enter . 57th September 1 .57
inte for the parposes of a Voluntecr Corps without being awthorised
by Soyernment to enler into such contract on behalf of Tovernment. ; ' N

As resards the deferce of the sult brought sgaingt him, fovernment of

L

course is not bound to undertake ‘the defence on his behal f,if,in its
opinion,any amount which may be decréed agazinst him should not be - ' Ao: Government Solicitor
paid out of the puklic treasury,bul out of the Tunds belbnginq to -
the carps. In the present ceae,however,as the Secretary of State for (
India in Council is likely to be jolned as & party defendant,as.in- [
AR )
_timated in the notice given on behelf of the Contrszcter under Sectiori
4924 of tre Civil Proczaurs Code, “overnment will heve to undertzke - ‘
the aefernce of the sult on its own behzlf by contending that the - f

Contrzctor has no czuss of actioen zgainst Government. If the defence

of the suit on behelf of the Covmanding officer and the Adjutant be

left in their hands,1t 1s not improbable that Counsel who may re-
present them would pleac thzt they shculd be exonarated from the -
suit,znd that the contracior,if he has any ¢lzim, should prosecute - X

the suit nnly eezinst Sovernwent.

T R

5, Heving regerd to thee e circumstatces,Government may perhaps -~.

("2

Gz-m it Gesirzble thatl the defence of the guit should be undertzken
ry Government itgself on behalf of 211 the deféndants on the under-

-stancéing that the decree,if any,vhich may be passed in favour of - ;

Y -
the Contrzector,should be sz tistied out of the funds belonging to the

corps. If this course'be‘adopted,the novernment Pleader,who will -
s,should be instructed to put in two -

"o 4
£ of the Secretzry of State oA

sppear for all the defendant

separate written statements,one on behal

. for o

Bt
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